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File Ref. : CITB 07/09/17

Bills Committee on Copyright (Amendment) Bill 2014
Legislative Council Secretariat

Legislative Council Complex

1 Legislative Council Road

Central, Hong Kong

Attn: Ms Yue Tin-po

Dear Ms Yue,

Re: Bills Committee on Copyright {Amendment) Bill 2014

} am writing to share my view on the amendment of Copyright Bill 2014.
With the reference to the questions in the Legislative Council Brief, | would discuss in

the following frameworks:

A. Parody, Derivative Works and Freedom of Expression

i. The definition of Parody, Satire, Caricature, Pastiche and Derivative
Works

it is not easy to differentiate whether some literature works or artworks are
parody, derivative works or others because they can be combined works.

However, basically, these terms, in my opinion, can be defined as follow:

Parody- usually refers to any work, which imitates a scene or picture
composition in accordance with the real situation or the scene of the work.

The example is as follow:



Fig 1. Parody Example (from Anime Galaxy Angel AA ep 27)

Parody may not have deliberate exaggeration as the consultation document
said. In Fig 1, the imitation to the old Anime Majokko Megu-chan is a comical
effect. At the same time, it indicates that the imitation is related to the story
(as the story is about magical stick.)

To judge whether it is copyright infringement, it depends how many scenes in
the film is taken for parody. | suggest setting a time limitation for the imitation
to the visual media. For example, the parody should not take more than 30%
of the same original film for the parody. The calculation of the 30% is based
on the length of the film. if the film is 30 minutes long, 30% will be 9 minutes
long. The user should not take more than 9 minutes of the film. However, it
cannot applicable to the illustration works. Therefore, besides the time
limitation, the judgment of copyright infringement should be the content. The

imitation works with the following contents can be considered as parody:

- the imitation work should be related to its original content or real situations.
- the imitation has a message which is a public comment to the current social
situation

or

the imitation is necessary for the cinematic works (applicable to ali tv series,
theaterical plays, featured movies, novels, comic, animation and other short
narrative pieces). It can be corresponding to the theme, a character's setting
and the work itself is a crossover among more than one original work. To
reply one of the commenter's comment written in page 107 of the consultation
document (the PDF document), parody should not be limited to the original
piece with some imitated scene, because there are films or games are
crossover works which all characters are from different original works. .

-the imitation work’s art and narrative styles should be distinguished from the

original work(s)

Satire - refer to the works containing criticisms to the society or other

information such as popular topics and celebrities, in an entertaining and



comical way. As it can be an original work, and it is directly convey the
message by literature works and static pictures (parody tends to criticize
indirectly), it should be separated from parody. The following example is an

original illustrated satire with the combination of caricature.

Fig 2 illustrated satire (political comic) by Cuson Lo

Caricature-it serves three purposes normally: a. As a satire to criticize the
government or the society; b. To entertain the audience with some parodies
in cinematic works; One of the examples is Prince Charles and Princess

Diana in Tiny Toon Adventure.

Fig 3 Caricature example with parody- Tiny Toon Adventure

¢. a portrait drawing of anyone in an exaggerated way. Althcugh it has the
feature of parody like Fig 2, it should be considered as an original art piece
because the process of drawing caricature is no different from drawing a still

life portrait, only that it results in an exaggerated way.

Pastiche- according to Dictionary.com and Cambridge Dictionary, Pastiche is
basically an imitation of the style of the original work, or an artwork with mixed
styles. Sometimes it is confused with parody because it is a more general

term for “an imitation of the style of the original work”, whereas parody is



specific on the imitation of a particular scene or character. | would like to
suggest that homage, crossover works and other imitation works apart from
parody. However, crossover works can be also considered as derivative
works since some crossover works are narrative stories, which are the side

stories or the continuation based on the original piece. An example of

Pastiche is as follow:

Fig 4 Pastiche PC Game from a Japanese *Doujin group Douhou Project { *Doujin=g] A)

The work in Fig 4 looks original (the characters are original designs), the logo
and the game system are imitated from another famous Japanese game-
Super Robot War.

Derivative Work- in my opinion, all kinds of fandom works such as fanarts and
fan-fiction, including Doujinshi (7 P.H ¥ x,which is the argumentative subject

for this copyright bill amendment), translation, rearrangement and other forms
of secondary creations, are considered as derivative works. According to U.S.

Copyright Act of 1976, derivative works are defined as:

A “derivative work” is a work based upon one or more preexisting works,

such as a translation, musical arrangement, dramatization, fictionalization,
motion picture version, sound recording, art reproduction, abridgment,
condensation, or any other form in which a work may be recast, transformed,
or adapted. A work consisting of editorial revisions, annotations, elaborations,
or other modifications which, as a whole, represent an original work of
authorship, is a “derivative work” (17 U.S.C. § 101).

Fig 5 is the example of a derivative work



Fig 5 A derivative work from Facebook

Each definition has a picture for showing an example, so that we can see the
difference between Parody, Satire, Pastiche, Caricature and Derivative Work.
By acknowledge the difference, the public, including the copyright owners,
knows better about these areas. It also helps to determine whether they
deserve o be exempted.

The purpose of Parody, Satire, Caricature, Pastiche and Derivative
Works

The appearance of such works spread worldwide. These works are valuable

because they serve the following purpose:

- criticism to the society or other phenomena

- present as a comedy, or black humour

- convey personal thoughts or information by eye-catching works
- fandom communication

- propose a new idea which the original work didn’t narrate

In the copyright law, these kinds of imitation works are infringed the copyright
since they are not original, and they are mostly created without the copyright
owners’ permission. However, they are not created for copyright infringement.
The reason these works are popular is they are using another method to let
the public know more things, or see another dimension of the original work.
Some people may not understand the message from the traditional mass
media, but these works help to emphasize the piece of information, so that
these people know the information quicker than how they receive the
information normally. These works promote more interaction between people
in the worldwide, especially with the rapid development of information

technology. The typical examples are Youtube, Facebook and online forums.



The discussion in (i) and (ii) shows that they are not the imitation works for copyright
infringement. On the other hand, | understand the concern the copyright owners have, such
as the influence to their economic income and the possession of copyright. By reading the
copyright laws in U.S. and U.K., | notice that these works usually are related to Fair Use. In
particular, in U.S., there are definitions which can make these works consider as a work for
Fair Use. Under 17 U.S.C. § 107, the fair use of a copyrighted work is any reproduction
works using for criticism, comment, news, reporting, teaching, scholarship or research.
Meanwhile, the conditions of applying Fair Use to these reproduction works include the nature
of these works, whether it is for commercial or not, and the influence towards the original
work. In UK, besides using Fair Use, they also introduce copyright of derivative works. This
copyright is only protected the parts which the derivative creators create, but they won’t
possess the copyright of the original work. From the introduction to Fair Use and copyright of
derivative works, it can be seen that they respect these reproduction works as a media for
Freedom of Expression. | suggest HongbKong government should make use of the reference
from U.S. and U.K. above for both civil and criminal exemption on these

reproduction/imitation works.

In order to protect the copyright owners’ benefit, the government introduces a term in the
consultation document-“more than trivial economic prejudice”. This term is too obscure that
the owners can misuse this phrase for charging the derivative creators, especially to the
fandom work-Doujinshi area. Doujinshi is argumentative because it is a reproduction work
which sells at comic fairs (Doujin fair, not Ani-com in every July). Generally speaking, selling
Doujinshi is a kind of publishing business, only that the author publishes the book by himself
instead of publishing through the publishers. The money that the author gains are used to
cover the cost of publishing the book and the stall in comic fair(s). Most of the Doujin authors
_ cannot make profits from this activity. Nevertheless, the purpose of having such comic fair
and selling Doujinshi is sharing the fandom of a beloved game, comic or animation to others.
The audience shows their support by buying the book from a stall. in addition, this culture is
spreading all over the world. Hence, | suggest to have some conditions on Doujinshi. At the

same time, it should be exempted from civil and criminal charges. The conditions are:

1. The profit the author gains should not equal or more than the overall profit
that the copyright owner gains. This condition doesn't state the situation that
the copyright owner suffers the loss when the Doujinshi book is selling in the
comic fair because if so, doujinshi won't get any profit ,or they suffer more
loss than the original work. Please note that one of the difference between
Doujinshi and the books selling in the bookstores and book fairs is doujinshi
can only be sold/purchased in comic fairs specialized for doujinshi and the
store which is for doujinshi business. The copyright owners must provide an

accurate data and evidence that the doujin author



2. The author of the doujinshi should write the reference of original works , in
Harvard citation style preferably, in order to show the respect to the original -
author. It is difficult for the doujinshi author to seek the permission from the
original author(s), especially if the product is a crossover with more than one
original work. This condition encourages the author give respect to the
original author. Moreover, Doujin is not under Fair Use as it involves a
business of selling goods. By writing the citation, it expresses that the
doujinshi author does not intend to infringe the original copyright. The
copyright owners may worry that this condition may be exploited for piracy. It

comes to the third condition.

3. All doujin products, including books, cosplay costume and accessories, are
only allowed to sell in the comic fairs specialized for doujin, or the stores for
selling doujin and cosplay products only. Please note that the organizers of
the fairs and the shopkeepers of such store are not allowed to sell pirated
products. They also take the responsibility on the products on stock. They
should make sure that there is no pirated goods selling in the fair and the
store. If the doujin author intends to sell his doujin products other than the
specific areas, they need to seek the permission from the original author(s)
and/or the copyright owners (such as production company and publishers}) in

black and white agreement. Failing to do this will breach the copyright law.

4. Doujin authors should aware of the image of the original work, even though
one of the objectives of doujin is expressing the author's thought via the
derivative work. Particularly, there are some douijinshi for restricted ages.
These doujinshi should not be offensive to the original work. The author of
these doujinshi also needs to abide by the Control of the Obscene and
Indecented Articles.

For parodies and other derivative works, even they are under Fair Use, there
should be a guideline on the offensiveness to the celebrity or political

members. The following are the suggestions of the guideline:

- the derivative artist should not create the work to the target's family
members and relative who are not related to the criticized matter.

- the criticism should be based on the fact that the people are familiar. lt
should not be the false information

-the creation should not be porn , or anything making the audience discomfort.



-similar to doujin, the creation should not destroy the image of the original

work, as well as affect the income and the promotion of the original work.
B. User-generated content

This is regarding the content from the individual internet user. Similarly to section A, the
judgment of copyright infringement depends on the content the user posts. If the content is
meant to criticism or any use qualified for Fair Use, the content should be exempted from
both civil and criminal charge. If the user uploads any copyrighted works and distributes it to
the public, the copyright owner may consider suing the user as civil charge but not criminal
charge, because the user does not involve in commercial activity. Criminal charge should
deal with copyright infringement with commercial activity. Speaking of the uploaded copyright
materials, | think there are four kinds of materials should be exempted from both civil and
“criminal charges:
- the copyrighted work which are out of copyright period-over 50 years, e.g. Beethoven’s
Piano Score
- the copyrighted work which only can be found in broadcasted version. It means there are
no VCD, DVD or Blu-ray formats sold for this work. The work includes those old works
created over 10 years and the *recorded TV program. Old printed materials that cannot
be found in the market should be exempted as well.
*If it is not exempted, those TV programs recorded using recorder had violated the
copyright already.
- News and current affair programs or articles

- Advertisement (video clips or illustrations)

To conclude, parodies, satire, pastiche, caricature and derivative works should be exempted
from both civil and criminal charges because these works are not meant to infringe the
copyright. They are one of the communication methods, especially in the internet. Also, they
are symbolized the Freedom of Expression. These works should be categorized as Fair Use.
As for doujinshi, besides the condition stated in section A, the government should take the .
reference from the UK copyright law that a copyright for derivative works should be produced,
so that the development of the creative industry can be promoted. User-generated content
should have the similar treatment as parodies. There is a statement under Fair Use in

copyright law, which interprets the main idea of copyright law:
“The idea behind this is that if copyright laws are too restrictive, it may stifle free speech,
news reporting, or result in disproportionate penalties for inconsequential or accidental

inclusion.”

The government should not restrict these works due to political reasons.



Thank you for your attention. | hope my suggestion will help on the amendment of copyright
law.

Yours sincerely,

Magdalene Chan

Reference:
1. Broccoli, Galaxy Angel AA Episode 27 (2003)
2. Cuson Lo (2012), An policital illustration about Henry Tang
3. Douhou Project (2012), .v¥ Q. 3. k.j Y 7y
4. Anonymous (2014), a derivative work published in Facebook
5. U.S. copyright law
6. U.K. copyright law
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