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Hon IP Kwok-him; GBS, JP

Chairman

Bills Committee on Mamage (Amendment) Bill 2014

Legislative Council

of Hong Kong Special Admiudstrative Region

of the People’s Republic of China
Legislative Council Complex

1 Legislative Council Road

Central, Hong Kong

Dear Mr. Chairman,

I am directed by His Eminence Cardinal John Tong to write to you in response to the
invitation for public views by the Bills Commiittec on Marriage (Amendment) Bill 2014,
By way of background, T ghould inform you that following the controversial majority
judgment of the Court of Final Appeal (“the¢ CFA”) in W v Registrar of Marriages, (the
“W” case), we have asked a multi-disciplinary advisory body to study its implications. The
advisory body comprises clerics and Jay people engaged in the pastoral ministry as well as
others from the legal, educational, social work, counselling and psychiatric professions.

The views which I am presenting below on behalf of the Catholic Church in Hong
Kong (“the Catholic Church™) are reached after fully taking into account, inter alia, the
resulis of the s(,udy and deliberations of the aforcmentioned advisory body:

1. The Cathohc Church has consideratle compassion for and sympathy with the plight of
those like W wisc have the areat misfortune of suffering from gender dysphoria. Nor
was such compassicz and sympathy lacking for W in the Hon Patrick Chan, PJ (as he
then was) who strongly dissented from the majority in the CFA, nor in the judges in
the High Court and in the Court of Appeal who had dea,lt with the case and had
dismisscd W’s application. However, their compassion and sympathy did not prevent
them from seeing that any proposed sclution requiring departure from the established
biological criteria for the purposes of determining sexual identity in marriage would
raise very serious issues and grave problems (including medical, legal, moral, ethical
and social) that could greatly impact on the good not only of individuals and families
but also of the community as a whole. Hard cases, as i saying goes, make bad law.
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2. We maintain that civil legi xslanon being an mstrument to advance the “common good”,
should always be construed and formulatcd accordingly. The “common good”
encompasses the whole of society and people from every walk of life. From this
perspective, the basis for introducing any new legislation or public policy should not be .
solcly personal feelings or subjective convictions, however deep-seated in people’s
mentality or soc1a11y widc-spread they may be.

3. The Catholic Church is comnutted to upholding and promoting the common good.

4. The Catholic Church bclicvcs and aclcﬁowledoes that the natural heterosexual form of
marriage is the best guarantee of the essential sustainability, stability and well-being of
society, and thevefore it must be fully upheld and duly protected. Likewise, the natural
family is entitled to protection under Article 19 of the Hong Kong Bill of Rights
Ordinance which mirrors Art. 23 of the International Covenant on Civil and
Political Rights (“ICCPR”) and recognizes the family as the natural and fundamental
group unit of society. Section 40(‘1) of the Marriage Ordinance speaks of marriage in
terms of a “Christian marriage” as well as the “civil equivalent of a Christian
marriage”, making it quite clear that it is a union between a man and a woman to ﬂxe
exclusion of all others and. mtended te be for life. !

5. The Catholic Church believes and teaches that the complementarity of male and female
is part of the essence of marriage and that marriage is not just a legal construct or mere
contract but a biotic as well as moral reality that cannot simply be changed by some
purported re-definition of what is male and female, however well-intentioned that may
be. There are certain objective facts affecting the human condition that cannot simply
be “willed” away or altered by mere judicial or legal fiar. It is a scientific fact,
recognized in the W case itself, that whilst a sex re-assignment surgery may
superficially modify the externai appearance of a person, it carnot alter his or her
biological trails (i.e. genes, reproductive functions etc). :

6. It follows therefore that even though Clause 40A of the Amendment Bill seeks to
provide that “a person [who] has received a full sex re-assignment surgery... is... for
the purposes of this Ordmance, to be treated as being of the sex to which the person is

- re-assigned afier surgery”, such "‘deemmg” by law if enacted will not alter the fact that

~the transsexual’s binlogical sex does not change even after a so-called “full sex
re-assignment surgéry”. Therefore to permit such a person who is biologically male or
femalc to marry another person of the same biological sex is, as noted in the W case by
the trial judge, a form of same-sex marriage and would be against the Catholic Church’s
religious belicfs, moral teaching and conscience. The Catholic Church is of course not
the only religious body that takes such a stance.
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7. To compel by force of law, whether dircctly or indirectly, the Catholic Church, or indeed
any other religious body whether Christian or non-Christian to perform or celebrate such
a wedding against their teachings and beliefs would be to act contrary to the freedom of
religion and of conscience and belief guarantecd by the Basic Law, the ICCPR as
applied to llong Kong and the Bill of Rights. Indeed, speaking more generally, to
compel anyonc {0 act contrary to his or her conscience is prima facie a violation of that
person’s human right. | ‘ :

8. If the Marriage (Amendment) Bill 2014, is enacted in its present form without
addressing the issues raised in this lctier, a post-operative transsexual (falling within the
relevant provisions in the Bill) may ask for his or her marriage to be celebrated pursuant
to Section 19 of the Marriage Ordinance Cap. 181 (which makes provision for
celebration of marriages in licensed places of worship). It would. put the Catholic
Church and other bodies sharing the same view on the sex re-assignment surgery in a
serious dilemma: either to comply with the civil legislation by performing, on request,
weddings for transsexuals and thereby act against their own conscience, beliefs or moral
codes, or else refuse to perform weddings for transsexuals and be considered as
breaking the law. Therc is also the risk of being accused of breaching section 28(1) of
the Sex Discrimination Ordinance Cap 480 emd/or Section 26 of the Disability
Discrimination Ordinance Cap 187.

9. To resolve the above dilemmas, we deem it imperative to add a clause in the Marriage
(Amendment) Bill 2014 to the elfect that nothing in the Ordinance as amended places
an obligation, directly or indirectly, on religious bodies (such as the Catholic and other
Christian Churches or indeed any other religious body) to perform weddings for
transsexuals fulling within the ambit of the Amendment Ordinance if they do not wish
io do so. In other words, xeligious bodies can freely decide to “opt-in” and perform such
weddings if they wish but they are not obliged to do so .They should be free from any
risks or threats of being prosecuted for not performing weddings for transsexuals. We
hereby urge every member of the Bills Committee to uphold the freedoms of conscience
and religion, as being lewfully pratected according to the Article 15 of the Hong Kong
Bill of Rights Ordinance and Article 141 of the Basic Law. There are precedents for
the UK for such opt-in clauses for “religious organizations™. See, for example, Section
202(4) of the Equality Act 2010, inserting Scction 6A(3A) into the Civil Partnership
Act 2004. There is also precedent for a simple straightforward “no obligation to
celebrate” provision if the religious organization reasonably believes that the person has
received a scx-umsswnmem surgery. Sec Section 5B of the Gender Recogmtxon Act
2004. :
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10. Lastly, it is our vicw that when an issue involves the common good and every member
of society, it would be best if it were tackled with prudence, taking all the possible
long-term consequences affecting all stakeholders into due consideration. Such
stakeholders, we should stress, are not confined to religious organizations. With regard -
for the Marriage (Amendment) Bill 2014, it would be gravely detrimental to society to
discuss it by merely adhering to one or two principles which appear to be very valid
only from the standpoint of those who have their own interests in mind. Without a
carcful and balanced assessment beforehand, a hasty enactment of the Bill might lead to
serious consequences that jeopardize the common good and the well-being of Hong

- Kong society. An issuc as the Marriage (Amendment) Bill 2014, that touches on the
very core values of marriage and of the family, is of such importance and with such
far-reaching consequences that it must be examincd with great care and thorough study.
A hasty decision must be avoided by all means, however appealing and Jusﬁﬁable its
aims mxght appcar {o be.

Thank you very much for your kind attention.
Respectfully submitted,

Yours truly,

Cossan Cons

Rev. Lawrence Lee
Chancellor ,
Catholic Diocese of Hong Kong






