LC Paper No. CB(2)1761/13-14(04)

EBREXB&SE
BT e =T
gt =L, SRS

Home Affairs Department

29™, 30" and 31 Fioors,
Southorn Centre,
130 Hennessy Road,
Wan Chal, Hong Kong.

Zztask owret.  HAD HQ CR/20/3/5(C)
WEEE YowRef LS/B/19/13-14

wmaE Tel: 28352228

HE Fax: 25751009

6 June 2014

Mr Bonny L.LOO

Assistant Legal Adviser 3

Legislative Council Secretariat

Legal Service Division

Legislative Council Complex

1 Legislative Council Road = By Fax (2877 5025)
Central, Hong Kong

Dear Mr Loo,
Property Management Services Bill

Thank you for your letter of 21 May 2014, Our reply to your
questions is set out at Annex 1 and Annex 2,

Yours sincerely,

1

(Linda LEUNG)
for Director of Home Affairs

cc. Dol (Atin: Mr Michael LAM (By Fax: 2869 1302)
Miss Grace LAM (By Fax: 3543 0390)
Miss Cindy CHEUK  (By Fax: 2869 1302))




Annex 1
Response to ALA’s Observations on the Provisions of the Bill

Interpretation (Clause 2)

1.and 2. The purpose of defining “property” as “building” under the
Building Management Ordinance (Cap.344) (BMO) is to
delineate the scope of application of the Property Management
Services Bill (the Bill). Our policy intent is to subject only
those multi-storey buildings involving shared ownership of
common parts and with Deed of Mutual Covenants (DMC) in
effect to the licensing regime.

According to the BMO, “building” means —

(@ any building which contains any number of flats
comprising 2 or more levels, including basements or
underground parking areas;

(b) any land upon which that building is erected; and
(c) any other land (if any) which —

(i)  is in common ownership with that building or land;
or

(i) in relation to the appointment of a management
committee under section 3, 3A, 4 or 40C of the
BMO or any application in respect thereof, is owned
or held by any person for the common use,
enjoyment and benefit (whether exclusively or
otherwise) of the owners and occupiers of the flats
in that building;

“Flat” is further defined under the BMO to mean any premises
in a building which are referred to in a DMC whether described

therein as a flat or by any other name and whether used as a
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dwelling, shop, factory, office or for any other purpose, of
which the owner, as between himself and owners or occupiers
of other parts of the same building, is entitled to the exclusive
possession.

The current BMO may apply to house developments. Certain
house developments, for example, Chun Fai Garden and The
Vineyard, have already had owners’ corporations formed under
the BMO.

In view of the aforesaid, multi-storey developments with DMC
in effect are covered by the definition of “property” in the Bill.
Property management companies (PMCs) managing a house
development and/or property development consisting of
multi-storey buildings and houses that fall within the definition
of “property” will be subject to the licensing regime under the
Bill.

The definition of PMC may cover non-profit and charitable
organisations. We do not intend to exclude non-profit or
charitable organisations from the scope of the licensing regime.

The definition of “property management practitioner” (PMP) in
the Bill consists of two major elements -

(a) assumes a managerial or supervisory role in a PMC; and

(b) in relation to property management services provided by
the PMC.

An individual who manages or supervises other staff in the
provision of “property management services” fulfills both
criteria (a) and (b) and therefore would be subject to licensing.
Whether an individual is subject to the licensing requirement is
not judged by his post title (e.g. “Chief or Senior Security
Officers™), but depends on whether his job fulfills both criteria
(a) and (b) and falls within the definition of PMP.



On the other hand, a senior accountant responsible for the
preparation of balance sheet of the PMC or a senior human
resources manager responsible for recruitment of staff of the
PMC who has no direct involvement in the provision of
"property management services" to a property does not fulfil
criterion (b) and therefore would not be subject to licensing.

Property management services (Clause 3 and Schedule 1)

5.(a)

5.(b)

Property management requires multi-disciplinary professional
knowledge. Modelling on the Specification of Competency
Standards for Property Management Industry of the Hong Kong
Qualifications Framework, Schedule 1 of the Bill lists out
seven categories of property management services, which are
intended to be mutually exclusive.

“Law in Practice” is one of the functional areas for property
management under Specification of Competency Standards of
Hong Kong Qualifications Framework. Property management
sometimes involves legal services relating to the management
of a property, for example, drafting of contracts.

Prohibition against unlicensed activities (Part 2)

6.(a)&(b) We agree that clause 6(2)(c) and (3)(c) should also apply to

situations where a person describes himself as a “registered
professional property manager” or a “licensed property
management officer” in a language other than Chinese or
English. We will consider elaborating clause 6(2)(c) and (3)(c)
by adding a prohibition to use a title in any language that so
closely resembles “registered professional property manager”
or “licensed property management officer” so as to be capable
of deceiving or misleading any person into believing that the
person is licensed PMP (Tier 1) or licensed PMP (Tier 2).

The Hong Kong Housing Authority (HKHA), established under
section 3 of the Housing Ordinance (Cap. 283) and through its

executive arm Housing Department (HD), manages public
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8.(a)

8.(b)

housing estates, most of which are under sole ownership and do
not fall within the definition of “building” under the BMO.
The employment of HD officers is governed by Civil Service
Regulations.  The academic/professional and experience
requirements for different ranks of staff are on par with the
licensing  requirements. Moreover, HKHA has
well-established internal guidelines to monitor the quality of its
property management. In view of the unique ownership
structure of estates managed by HKHA and the well-established
internal guidelines of HKHA, we consider that it is appropriate
to exempt HKHA and its employees from the licensing regime.

The Hong Kong Housing Society (HKHS) manages property
built under different housing schemes including Sandwich
Class Housing, Full Market Value Developments, Urban
Renewal Projects and rental housing units, etc. Some of the
developments managed by HKHS are of shared ownership.
Given the different ownership structure of developments
managed by HKHA and HKHS, we consider that it is
justifiable to have different arrangements for the two
organisations.

In formulating the exemption arrangement for the licensing
regime, we have consulted HKHS and understand that it
intends to obtain licence under the licensing regime.

The effect of the exemption in clause 7(2) is that clause 6(2)(a)
and (3)(a) does not apply to a PMP of a PMC that falls within
the description of clause 7(2).

Clause 3(1) of the Bill provides that the Property Management
Services Authority (the Authority) may, by regulation, prescribe
a service falling within a category of services set out in
Schedule 1 as a property management service. Clause 7(2)
provides that companies providing only stand-alone services
need not obtain licences.

In addition to the examples quoted in paragraph 5 of the
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Legislative Council (LegCo) Brief, the Authority may, for
example, prescribe gardening work as a property management
service under the category of “management of the environment
of a property”. The Authority may also prescribe lift and
escalator maintenance as a property management service under
the category of “repair, maintenance and improvement of a
property”. Companies providing such stand-alone services
need not obtain licences.

Owner’s organisations or individual owners who engage
licensed PMCs or licensed PMPs to provide property
management services to their own properties would not be
required to obtain a licence.

Disciplinary offences and codes of conduct (clauses 4 and 5)

10.(a)

10.(b)

11.&12.

13.

Non-compliance with a summons requiring the giving of
evidence or the provision of information or document under
clause 24(1)(b)(ii) or (iii) should constitute a disciplinary
offence. We will consider expanding the scope of clause 4(d).

Non-compliance with a notice given under clause 21(2)(a), (b),
(c) or (d) should constitute a disciplinary offence. We will
consider expanding the scope of clause 4(d).

We agree that the Authority should have the power to issue
codes of conduct to specify matters relevant to the criteria for
determining what criminal offences would bring the profession
into  disrepute. We will consider making necessary
amendments to the Bill.

Given the importance of the codes of conduct, we agree that the
Authority should be required to publish it in the gazette. The
Authority can also publish the codes of conduct through other
additional means, for example, posting onto its website. We
will consider making necessary amendments to the Bill.



Application for renewal of licences (clause 10)

14,

We agree that it is necessary to provide for situations where a
licence expires before an application for renewal is determined
by the Authority. We will consider making necessary
amendments to the Bill.

Reqisters (clause 13)

15.

We have consulted the Advisory Committee on the Regulation
of the Property Management Industry (ACPMI) on the
information to be publicised by the Authority on its website.
While it was agreed that the conviction record of licensees in
relation to disciplinary offences or criminal offences under the
Bill should be released to the public, the ACPMI considered
that it would affect the livelihood of the licensees concerned if
the information is publicised on the website. Taking into
account the views of the ACPMI, the Bill excludes particulars
of a licensee’s conviction record from the online registers, and
the public would be able to inspect the same particulars at the
offices of the Authority.

Duties of licensees (Part 4)

16.

We are considering the issue and will revert as soon as
practicable.

Investigation and disciplinary matters (Part 5)

17.

18.

We agree that the Authority may refuse to investigate a
complaint if the complaint is trivial, frivolous, vexatious or not
made in good faith. We will consider making necessary
amendments to the Bill.

Clause 19(3) provides that the guidelines may be published in
any manner the Authority considers appropriate. \We consider
that amendment is not necessary.



19.(a)

19.(b)

19.(c)

20.(a)

20.(b)

21,

22.(a)

22.(b)

We agree that clause 21 should also require electronically
stored information to be reduced into a written form on paper.
We will consider making necessary amendments to the Bill.

We agree that references to “documents” or “document” in the
Bill (including clauses 21, 24 and 26, and section 22 of
Schedule 3) should expressly include electronic documents or
information recorded by electronic means. We will consider
making necessary amendments to the Bill.

We agree that clause 21(6)(a)(ii) should include a reference to a
director or officer of a company. We will consider making the
necessary amendments to the Bill.

We need further time to seek legal advice and to consider the
issue and will revert as soon as practicable.

The Authority can publish the public reprimand through the
issue of press release, holding of press conference, posting onto
its website, etc. We do not consider it necessary to explicitly
set out the means in the legislation.

We will consider making necessary amendments to the Bill to
specify that an order made under clause 25(1) or (2) takes effect
according to clause 25(4) even if an application is made under
clause 25(6) to revoke, vary or suspend the order.

A person giving evidence before the Authority or the
disciplinary committee should be entitled to the privilege
against  self-incrimination. We will consider making
necessary amendments to the Bill.

We are considering the issue and will revert as soon as
practicable.

Appeal (Part 6)

23.

The Secretary for Home Affairs (SHA) will appoint individuals
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24,

with suitable knowledge and experience from different sectors
to the appeal panel. A member of the Authority is not eligible
for appointment to the appeal panel. For the hearing of each
appeal, the chairperson of the appeal panel will appoint from
the panel an appeal tribunal consisting of one individual as
chairperson of the tribunal and two individuals as the other
members of the tribunal. The above measures seek to ensure
the independence and impartiality of the appeal panel. We do
not intend to specify the detailed requirements on the
qualification and experience of appeal panel members in the
Bill.

A party, witness, counsel, solicitors and other person appearing
before an appeal tribunal under Part 6 should be protected by
the same privileges and immunities as that person would have
if the appeal were civil proceedings in the court of First
Instance. We will consider making necessary amendments to
the Bill.

The Authority (Part 7 and Schedule 3)

25.

26.

The Authority’s powers to issue codes of conduct and
guidelines regarding complaints are intended to be delegable.
We have consulted the LegCo Panel on Home Affairs on,
amongst others, the organisation structure of the Authority at its
meeting on 4 July 2012 (LC Paper No. CB(2)2372/11-12(01)).
The Authority may delegate its power to issue codes of conduct
to the Professional Development Committee, and its power to
issue guidelines regarding complaints to the Disciplinary
Committee.

In drafting clause 48(1), we have made reference to other
legislation with similar provisions. On the application, in case
there is reasonable suspicion that a PMC has acted unethically
which may bring the property management industry into
disrepute or even pose risk to public safety, the Chief Executive
(CE) could give directions to the Authority to take necessary
actions.



27.(a)

27.(b)

27.(c)

27.(d)

27.(e)

On section 5 of Schedule 3, for example, if a member of the
Authority is convicted in Hong Kong or elsewhere of a criminal
offence and is sentenced to imprisonment, he may not be able
to continue to contribute to the work of the Authority due to the
conviction. Under such circumstance the CE may consider
invoking his power to remove the member concerned so that
the Authority could effectively perform its functions.

The above examples are by no means exhaustive. The CE
will, having regard to actual circumstances, consider whether
and when to exercise his power.

We will consider making necessary amendments to the Bill
with reference to section 10(5)(c) of the Communications
Authority Ordinance (Cap. 616) (CAO).

We will consider making necessary amendments to the Bill
with reference to section 11(3) of the CAO.

The date on which the relevant notice is "given™ should be
determined as the date when the notice is sent. It is our policy
intent that the notice is regarded as being “given” whether or
not the member receives the same.

As the Members will be allowed sufficient time (14 days) to
raise their request for referring the proposed resolution to a
meeting for consideration, we do not consider it necessary to
provide for different methods for determining that date
depending on how the notice is given (e.g. by post, fax or other
electronic transmission).

We will consider making necessary amendments to the Bill
with reference to section 12(3) of the CAO.

For the purposes of section 16(1)(a), “penalties” is intended to
include a fine imposed as a disciplinary order under

clause 25(1)(b) as well as a “penalty” imposed for a failure to
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pay the levy under clause 55(1)(a). For simplicity, we will
consider changing “fine” in clause 25(1)(b) and the heading of
Schedule 2 to “penalty”.

27.(f)  We consider that it is not necessary to provide for explicit
non-exemption to the Authority’s employees, etc.

27.(g)  We agree that it is necessary for the annual report to contain an
outline of all disciplinary hearings conducted under clause 23.
We will consider making necessary amendments to the Bill.

27.(n)  To retain flexibility, we consider that it is not necessary to
specify a time frame in which SHA must table the Authority’s
annual report and audited accounts before LegCo.

27.(1) The Director of Audit’s report is intended to be laid on the table
of LegCo. The President of LegCo will cause the report to be
tabled. We will consider making necessary amendments to
the Bill with reference to section 20(3) of the Hong Kong
Institute of Education Ordinance (Cap. 444).

27.()) We consider that it is not necessary to make section 23(9) of
Schedule 3 subject to clause 46(9).

Defence for licensed PMP as employee (clause 61)

28.-30. Please be informed that we are seeking legal advice for our
consideration of the issue raised and we will revert to you as
soon as practicable.
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Annex 2

Response to ALA’s Observations on the Chinese Text of the Bill

Long title

1. “Property management services” refers to the services being
provided. Therefore, “¥)ZE & B R %" is adopted as the
Chinese equivalent in the Bill.

For the bilingual name of the Property Management Services
Authority (the Authority) (i.e. “¥FEEHEEEE"), we have
consulted the Advisory Committee on the Regulation of the
Property Management Industry (ACPMI). As the Authority
regulates the property management industry (i.e. “¥JZEEHIE"),
the ACPMI considers that the existing formulation could better
reflect the nature of the Authority

Interpretation (Clause 2)

2. We will consider removing “otherwise” in the definition of
“company”.

Licensing of PMCs and PMPs (Part 3)

3. We will consider adding “ff#" after “{E/5E %" in clause
11(2)(a)(ii), (b)(iii) and (c)(iv), and (4)(a)(ii) and (b)(iii) for the
sake of consistency.

4. We will consider changing “ jz” to “=” in clause 13(7).

Duties of licensees (Part 4)

5. Clause 16(3)(d) provides for the conflict of “interests” between
the PMC and its clients. Thus, “F|z:7#122” is used as the
Chinese equivalent.  On the other hand, the “interest” in clause
45(1) is used in the context of a register recording the interest
disclosed, as in section 29 in Schedule 5 to the Competition
Ordinance (Cap. 619), where "FI|Z 8 {5 ZC " is used as the
Chinese equivalent to “Register of interests”.



Disciplinary matters (Part 5)

6.

The expression “fH+ZH" is defined in the Chinese text of
clause 21(2)(a) to make the subsequent paragraphs more
readable. The structure of the corresponding English text is
different, which does not require a similar definition.

According to the Concise Oxford Dictionary (10th ed.), “readily”
can mean, among other things, “easily available or obtained;
within reach” or “immediate, quick or prompt”. Depending on
the meaning of a word in a particular statutory context, the
Chinese equivalents to a word may be different in different
legislation. In clause 21(5)(a) of this Bill, the intention is to
follow the meaning in section 41(6)(a) of the Competition
Ordinance (Cap. 619), the wording of which is similar to the
present clause.

We will consider adding “FN{Efa[EHAt A" after “&% A" in
clause 21(6)(a)(ii).

The expression “BZ>K¥FE2” is used to enhance readability. This
approach has also been used in the provisions of the Companies
Ordinance (Cap. 622) requiring a person to provide information
or explanation (see sections 865(1), 872(1) and 876(1)).

Property Management Services Authority (Part 7)

10.

Clause 41(b) and (c) are about the functions of the Authority in
relation to the “profession of property management services”.
Thus, “¥==EH#ZE" is used to refer to this profession or
industry.

Miscellaneous (Part 9)

11.

According to (ERAUEGEZH) , “B7" means “HiEs [ ED:
FJE04r”.  Clause 61(d) refers to a situation where the PMP is
not able to make or influence a decision regarding an act or
omission by virtue of his/her job duties. We therefore consider
“ik77" to be an appropriate equivalent to the English text. For
further information, “Ji47” is also the equivalent to “in a

position to” in section 118(3B) of the Copyright Ordinance (Cap.
528).
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Schedule 3

12. We will consider amending “#&1" in section 19(1) of Schedule

3 to “FErL".

13. We will consider amending section 23(1) in Schedule 3 to “42{F
HEH

Schedule 4

14. We will consider deleting the first reference to “EH:%” section

4(1)(a) in Schedule 4.





