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Annex

The Government’s Response to ALA’s Observation
on Schedule 5 to, and clause 65 of, the Private Columbaria Bill (the Bill)

Item Response from the Government

1 Issue: Re: Section 1 of Schedule 5 (Definition of “Instrument holder””) —
o CTEARHH —

XEHFBA (instrument holder)f5f&E & f5HCERIA - F"* NEERIER
B EEm( R EEHASERE) ~ BTy SR Ry

e “In this Part—

instrument holder (52457 A) means a person to whom a specified instrument
has been issued, whether the instrument is still in force, has expired without being
renewed or extended or is revoked or suspended;”

In this definition, “whether the instrument is still in force” in the English text is
rendered as “imaZ W EEZ R IEER in the Chinese text. Should the Chinese
rendition rather be “TEmeZ EVAREN” or “PameZ XERIEER?  If this
definition is to be removed from Schedule 5 to clause 2 of the Bill, please ensure that
the same meaning of “instrument holder” does apply in each and every provision of the
Bill where the term appears. In clause 38 of the Bill, for example, “instrument
holder” does not seem to have the same meaning.

Response:

We will consider amending “f&miz LEEEIEAR 0 “Namiz LEEEILAHE

There is reference to the term “instrument holder” in various parts of the Bill (clauses
33, 38 and 60 of, and Parts 1 and 2 of Schedule 5 to, the Bill) and the meaning of the
term is made clear in the respective provision. Given this, we will keep the statutory
provisions as they are.

2 Issue: Re: Section 1 of Schedule 5 (Definition of ““specified officer”) —

o “specified officer (555 A &) means the Director, an authorized officer or a public
officer.”

o “JEAAAA (specified officen)f5E & « EHRAENEBAAE 7
Please note Question 35 as set out in the Schedule to my letter dated 13 October 2015.

Response: Please see our response to item 35 in our reply dated 1 December 2015 to
your letter of 13 October 2015.
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Response from the Government

Issue: Re: Section 2(1) of Schedule 5 -
o “BRIEIEEIARAFEE AT ARV 30 HAT —7
e “The court may not make an occupation order under section 65 of this Ordinance in

respect of any premises that are a columbarium unless, at least 30 days before the
hearing of the application—"

In this section, “The court may not” in the English text is rendered as “EFEAN5".
Under clauses 11(9) and 12(2) and (3) of the Bill, “may not” in the English text is
rendered as ““f~w]”.  Should a consistent Chinese rendition be used?

Response: We will consider amending ““4~15” in section 2(1) of Schedule 5 to “*~a]”
for consistency with other provisions of the Bill in which ““f~ 1] is used for “may not”.

Issue: Re: Section 2(1)(a)(i)(B) of Schedule 5 -
o “BHFZFIKLEFIHEH X ENFTA ACIHTE) 5 &7

e “to the instrument holder (if any) in respect of the columbarium; and”

In the Chinese text, “SZZE /A A7 should be “~CZEFH A7, in view of the Chinese
rendition of “instrument holder” in the English text of section 1 of Schedule 5.

Response: In view of section 1 of Schedule 5, we will consider amending “fi& i 3 &

HIREA N to “SCERFA AN,
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Response from the Government

Issue: Re: Section 2(2) of Schedule 5 -

e “If an occupation order is made in respect of a columbarium, the Director or an
authorized officer must do both of the following within 7 days after the day the
order is made—

(a) give notice of the order to every person who made a submission under
subsection (1)(b) and advise the person of the person’s right of appeal;

(b) post a copy of the order at a conspicuous place outside the columbarium.”

o “UUAREMAFIKLZEMFHEAS > ERIGEEANRBEZGSIEHE
H&HY 7 HA - fFEH LU N RIEHEE —

@) AR (D)(0)FABREERIA - S BN Z ar S HVEA > SRt FIEE
AR

(b) FFZaSHIEA > SRASEZ T IR Z BT MR E -

Please clarify whether an occupation order is made in respect of any premises that are a
columbarium (as provided for in section 2(1) of Schedule 5) or in respect of a
columbarium (as provided for in section 2(2) of Schedule 5). Should a consistent
wording be used?

Response: Under clause 65(3), an occupation order is made—
(a) toempower a specified officer to enter and occupy the columbarium premises; and

(b) to carry out the prescribed ash disposal procedures in respect of the columbarium.

Therefore, in view of item (b) above, an occupation order would be made in respect of a
columbarium. We will consider amending the provisions concerned to achieve
consistency.

Issue: Re: Section 2(2) of Schedule 5 — The rules on the procedures relating to an
application for an occupation order and an appeal on a decision made by the court
(including the effect of an occupation order pending an appeal) have not been provided
for in the Bill.  Will subsidiary legislation be made for providing these rules?

Response: On reference to the court in clause 65(3) and in Part 1 and Part 2 of
Schedule 5, we are considering various amendments to finetune the arrangements. In
the process, we would have regard to the above points raised by ALA and other points
made by Members.
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Response from the Government

Issue: Re: Section 2(2) of Schedule 5 — Please explain the reason(s) that the Director or
an authorized officer must give notice of the order to every person who has made a
submission under section 2(1)(b) of Schedule 5 but not to the owner of the premises
and the instrument holder (if any) of the columbarium concerned as well.

Response:

Reference is made to section 10(1) of the Fire Safety (Buildings) Ordinance (Cap. 572),
as well as section 10(1) of the Fire Safety (Commercial Premises) Ordinance (Cap.
502).

We will consider deleting section 2(2) of Schedule 5, and substituting the following —

(@)  within a reasonable timeframe after an occupation order is made in respect of a
columbarium, the specified officer must, in addition to giving notice of the order
on the owner of the premises and the instrument holder under subsection
(1)(a)(i), post a copy of the order at a conspicuous place outside the
columbarium, to advise the person who has an interest in the application under
subsections (1)(a)(i) and (1)(b) of the person’s right of appeal within 7 days
after the later of the day on which the specified officer has given notice of the
order and posted a copy of the order in this subsection.

(b)  Failure to comply with item (a) does not invalidate the effect of the occupation
order.

Requiring the Director to “give notice to every person who made a submission under
subsection (1)(b)” is not pragmatic, as the Director may not have access to the personal
data of all such persons (hames and addresses).
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Issue: Re: Section 2(3) of Schedule 5 -

o “FRIFAEHEMEH SR EFF > &AL —«TLXTEIB‘EEPEﬁw@%%& —
() RIFFEQ) () Zan B RN RE—HIRHES
(b) HRIEZH(2)(b)% %Eﬁmnnvﬁﬁ%ﬁiééﬁ%7 H =
(c) ZenHryIFHEH -

e “Unless there is an appeal against the order, an occupation order takes effect on the
latest of—

(@) 7 days after the last day on which notice was given in respect of the order
under subsection (2)(a);

(b) 7 days after a copy of the order was posted under subsection (2)(b); or
(c) the day set out in the order.”

When will an occupation order take effect if there is an appeal?
Response:

Reference is made to section 8 of the Fire Safety (Buildings) Ordinance (Cap. 572), as
well as section 8 of the Fire Safety (Commercial Premises) Ordinance (Cap. 502).

We will consider the following amendments to section 2(3) of Schedule 5 —

@) replacing “Unless there is an appeal against the order,” with “Unless there is an
appeal against the order where subsection (3A) will apply,”; and

(b)  replacing “the day set out in the order” with “the date specified in the order”.
We will consider inserting the following after section 2(3) of Schedule 5 -

(3A) If there is an appeal against the order, the occupation order takes effect after the
appeal is finally dismissed or is withdrawn.

(3B) Despite subsection (3A), the court may, if of the opinion that in the particular
circumstances it is appropriate to do so, direct an occupation order to come into
force from the date when the occupation order is scheduled to take effect as
provided for under subsection (3).
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Issue: Re: Section 2(3)(a) of Schedule 5 — Please clarify the meaning of “the last day
on which notice was given in respect of the order under subsection (2)(a)”. The
relevant Chinese text is “Fi%an <% HB AN R % —H®REYEE 7 H”. Do you mean
“the last day on which notice must be given in respect of the order under subsection

(2)(@)™?

Response:

Section 2(2)(a) of Schedule 5 requires a notice of an occupation order to be given to
every person who made a submission under section 2(1)(b) of Schedule 5. More than
one notice may, therefore, be given to different persons and on different dates within
the 7-day period specified in section 2(2) of Schedule 5. What section 2(3)(a) of
Schedule 5 provides is that the occupation order is to take effect on the expiry of 7 days
after the date on which the last of those notices was given. It, therefore, does not
necessarily refer to the last day of the 7-day period specified in section 2(2) of
Schedule 5 for giving a notice.

10

Issue: Re: Section 2(3)(c) of Schedule 5 — Please clarify the meaning of “the day set
out in the order”. Do you mean the day of making the order or the day specified in the
order?

Response: Section 2(3)(c) of Schedule 5 refers to the date specified in the order.
Section 2(3)(c) could not be construed to mean the date on which the order is issued, as
it will not be possible for a notice of the order given and a copy of the order posted by
the Director under section 2(3)(a) and (b) to precede the date on which the order is
issued (section 2(3)(c)).

11

Issue: Re: Section 2(4) of Schedule 5 -

o “EIANERAEAERSEEREIIEI T - BERECTIRIRIRE (2) (0) 3RS
A RSHEA - BIBIUSE » —&ETE > Al 4 RO ZE 6 A -7
e “A person who, without lawful authority or reasonable excuse, removes or defaces

a copy of an occupation order posted under subsection (2)(b) commits an offence
and is liable on conviction to a fine at level 4 and to imprisonment for 6 months.”

Should the offence under section 2(4) of Schedule 5 be extended to cover the removal
or defacing of the notice referred to in section 2(1)(a)(ii) of Schedule 5 without lawful
authority or reasonable excuse?

Response: We will consider extending section 2(4) of Schedule 5 to cover the removal
or defacing of, without lawful authority or reasonable excuse, the notice referred to in
section 2(1)(a)(ii) of Schedule 5.

12

Issue: Re: Section 3(2) of Schedule 5 -

o "BREFE@FSAMREI - B ANFEASUS EEETZ SRR E KL
BA > LU AEAERIR —7

e “Subject to subsection (4), a person may not enter or remain on any columbarium

-6-




Item Response from the Government
subject to an occupation order unless the person is—”

In the English text, should a person “must not”, instead of “may not”, enter or remain
on any columbarium subject to an occupation order in view of the offence under
section 3(6) of Schedule 5? Please note the relevant Chinese rendition is ““~{5”.
Response: We will consider changing “may not” to “must not” in section 3(2) of
Schedule 5 for consistency.

13 Issue: Re: Section 3(2) of Schedule 5 -

o "BREFE@FSAMREI - B AMFEASUS EEETZAEHSHRIRAYE K%L
HA > HEUN AEAERIR —

() AT TASBBEHAR & 5
(b) (EEASITRZ B FHRAAVIE L MT SR AR RUEEA - 7

e “Subject to subsection (4), a person may not enter or remain on any columbarium
subject to an occupation order unless the person is—

(a) aspecified officer acting in the course of his or her duty; or

(b) a specified officer’s agent acting in connection with performance of the duty.”

Please explain the reason(s) for providing that persons (except for those referred to in
section 3(2)(a) and (b) of Schedule 5) including an owner of the columbarium premises
need to obtain a permit from the specified officer in order to enter or remain on the
columbarium concerned.

Response:

Upon obtaining an occupation order, a specified officer (or his/her agents) would
commence the carrying out of the prescribed ash disposal procedures at the concerned
columbarium premises. If any person, including the owner of the columbarium
premises, may enter the columbarium premises during the occupation order period
without prior approval from the specified officer, the specified officer will not be in
control of the premises. In terms of accountability, the liability or responsibility for
the premises subject to an occupation order (and the properties therein) will become
less than clear. This is liable to give rise to endless arguments. As the ash disposal
procedures would involve the handling of many niches, ashes and related items (which
might be held by the affected descendants to be of positive value), any damage to or
loss of such objects or mistake in the records could entail substantive consequences.
It would, therefore, be necessary for the owner of the columbarium premises as well as
other persons to obtain prior approval from the specified officer before entering the
premises.

There are similar provisions in existing legislation. One such example is section
128(9) of the Public Health and Municipal Services Ordinance (Cap. 132).
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14

Issue: Re: Section 3(2) of Schedule 5 — Should section 3(2) of Schedule 5 be expressly
made subject to section 3(3) of Schedule 5 for the sake of clarity?

Response:

There are similar provisions in existing legislation, e.g. sections 128B(5) and 128C(2)
of the Public Health and Municipal Services Ordinance (Cap. 132) and section 16(2) of
the Karaoke Establishments Ordinance (Cap. 573).

Nonetheless, having considered comments from Members at the Bills Committee
meeting, we will consider deleting section 3(3) of Schedule 5 for the following reasons

(@) Re: a part of the columbarium being used for residential purposes. In real-life
situation, the likelihood of this may not be high. This might be made use of to
circumvent the occupation order; and

(b) The specified officer could exclude common area or public area in his/her
application for an occupation order (thus avoiding obstruction to public passage or
fire escape), and give permission for a person to enter / remain on the columbarium
for a purpose (say residential purpose) with conditions. If so, this would obviate
the need for section 3(3) of Schedule 5.

As we intend to delete section 3(3) of Schedule 5, the point on whether to expressly
make section 3(2) of Schedule 5 subject to section 3(3) of Schedule 5 will fall away.
We will consider replacing “Subject to subsection (3), when an occupation order” in
section 3(1) of that Schedule with “An occupation order”.

15

Issue: Re: Section 3(4)(c) of Schedule 5 -

o IELUNEN MEUHART - R AR %&JPE%%E%@ZA% Mz e
BFAE > BULAARIE (D) B R E S

e “revoke the permit if the specified officer thinks that the purpose for which the
permit was granted no longer exists or any condition imposed under paragraph (b)
has been breached;”

In the Chinese text, “S§uE " should be “WEEZIEMESE” and “S4 A\ B3 e
should be “3% A\ B2 34TEUEES", as in the Chinese text of section 3(4)(b) of

Schedule 5.

Response: We will consider adding “3% 5" before “fEZF” in section 3(4)(c) of
Schedule 5.

16

Issue: Re: heading of section 4 of Schedule 5 -

W i

e “Variation of occupation order”

Since this section deals not only with variation but also cancellation of an occupation

-8-
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Response from the Government

order, please consider to amend the heading of this section to reflect so.

Response: We will consider amending the heading of section 4 of Schedule 5 to
include cancellation of an occupation order.

17

Issue: Re: Section 4 of Schedule 5 — Similar to Question 6 above, will subsidiary
legislation be made for providing the detailed rules on the procedures relating to an
application for a variation or cancellation of an occupation order, as well as on the
appeal mechanism?

Response: Please see our response to item 6 above.

18

Issue: Re: Section 5(1)(a) and (b) of Schedule 5 -
o FEAHEIF —

() FRAMLHHAESGN B L WAL E K EFTNEVE K > $51E— B3I (% HH]
T Ry 5 Py A fE) rh O S ERIFE]  AERZ B IRL BTN > sz S ] it
SIB TR E IR EERHFRA T &

(b) FRALHHAES MO L WALE IR EFTNEVE K > $51E— B (% ]
Tt I k52 HR 25 FGEG) P S BRI > AR F IR T LAY N — (8 35 (%
T Ry B IPER A o TR I AT SR T R KT R P G RS H
£ NE

e “In this Part—

(a) a reference to arranging for the return of the ashes interred in a columbarium
on-site means making available the ashes for return, to an eligible claimant to
whom the ashes relate, at the columbarium at reasonable hours during a period
(which period is referred to as an on-site claim period); and

(b) a reference to arranging for the return of the ashes interred in a columbarium
off-site means making available the ashes for return, to an eligible claimant to
whom the ashes relate, at a place other than the columbarium at reasonable
hours during a period (which place and period are referred to as an off-site
claim venue and off-site claim period respectively).”

For due compliance with the ash disposal requirements, please set out expressly the
meaning of “reasonable hours” in this section. For example, the minimum number of
hours and the operating hours in each day during which the ashes have to be made
available for return.

Response: In devising the relevant provision, we have in mind the need to balance the
interests of the affected consumers and the operators. Our intention is to require the
ashes to be returned during a certain time period in a day that would not be too
inconvenient to the consumers, without at the same time imposing an unreasonable
burden on the operators. We have hence adopted the phrase “at reasonable hours”.

The term “reasonable” is commonly used in the legislative context (such as “reasonable
excuse”, “reasonable time” and “reasonable grounds”) and in common law (such as

“reasonable person”, “reasonable care” and “reasonable doubt”). According to the

-9-
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Black’s Law Dictionary, “reasonable” means “fair, proper, or moderate under the
circumstances”. As such, whether reasonableness has been achieved is an objective
standard given the circumstances, and is not dependent on the subject’s intent or his
assertion.

Since use of “at reasonable hours” should have provided sufficient safeguard for
affected consumers, we do not propose to revise the relevant clause in the Bill. It is
pertinent to note that other pieces of legislation in Hong Kong also use the term “at
reasonable hours”. Examples include section 5 of the Town Planning Ordinance (Cap.
131) and section 19(1) of the Electoral Affairs Commission Ordinance (Cap. 541).

19

Issue: Re: Section 5(2) of Schedule 5 (Definition of ““eligible claimant’) —

o “BEHFEFA (eligible claimant)gtsLEHYEIK + HEZ FH KL HI L E
FRECE ARG S > 8 —

(@) (FrRIE(D)EEA)ETHHRZRA

(b) A B R G AR TR B A (AT R 9(3) ~ (4) ~ (5)
R (O BT (- {o 8 A S B 5 CL A T 6 T e i
%)

e “eligible claimant (&&#F%H 2 A), in relation to the ashes of a deceased person,
any plaque or any other related items interred together with the ashes, means—

(@) unless paragraph (b) applies, a prescribed claimant;

(b) the owner of the item or ashes (as the case requires) as determined in
accordance with any law applicable to item or ashes (as the case requires)
apart from section 9(3), (4), (5) and (6) of this Schedule;”

In paragraph (b) of the definition, is it appropriate to describe someone as “the owner
of the ashes™?

Response:

We will consider amending the definition of eligible claimant in section 5(2) of
Schedule 5 by -

(@) changing “any plaque or any other related items” to “any related items”; and

(b) changing “the owner of the item or ashes” to “the owner of the item or the person
to whom the ashes are to be returned” in its paragraph (b).

20

Issue: Re: Section 5(2) of Schedule 5 (Definition of *“eligible claimant™) — Please
replace “in accordance with any law applicable to item or ashes” with “in accordance
with any law applicable to the item or ashes”.

Response: We will consider adding “the” before “item or ashes” in paragraph (b) of the
definition of eligible claimant in section 5(2) of Schedule 5.

-10-




Item Response from the Government
21 Issue: Re: Section 5(2) of Schedule 5 (Definition of “instrument holder””) —
o “XEMBA (instrument holder)f5E%s Eﬂ%ﬁziéf}}\ ez LEERR - T
JErR (I EEHH L ) ~ EREH B E T
e “instrument holder (:2ZE #5754 A) means a person to whom a specified instrument
has been issued, whether the instrument is still in force, has expired without being
renewed or extended or is revoked or suspended;”
Please note Question 1 regarding the Chinese rendition of “the instrument is still in
force”.
Response: We will consider amending “Rifz% CE G IEAR” t0 “Nifmi% (E
EZRA R
22 Issue: Re: Section 5(2) of Schedule 5 (Definition of “overall claim period”) —
o “EJEFFHR (overall claim perlod)f A IR Z BT TR A R EAE
FPRUIEDL S » Bk B IZ BRI S
() AT 6(=@)FREMH — 5N HERIHMH
(b) AUAHTZRES 6(A) RN — FE35PY R EAR] R a5 MR AR R R 4R 5 7
e “overall claim period (#2582 HAH]), in relation to a columbarium in respect of
which the prescribed ash disposal procedures are carried out, means—
(a) if section 6(2) or (3) of this Schedule applies—the on-site claim period; or
(b) if section 6(4) of this Schedule applies—the aggregate of the on-site claim
period and the off-site claim period;”
Please provide the definition of “overall claim period” in relation to a columbarium in
respect of which the on-site portion of the prescribed ash disposal procedures are
carried out under section 7 of Schedule 5. This term is also used in relation to the
carrying out of such procedures.
Response:
We will consider amending the definition of “overall claim period” under section 5(2)
of Schedule 5 as follows —
“(a) if section 6(2) or 7 of this Schedule applies—the on-site claim period; or
(b) if section 6(3) or (4) of this Schedule applies—the aggregate of the on-site
claim period and the off-site claim period (as the case requires);”.
23 Issue: Re: Section 5(2) of Schedule 5 (Definition of ““overall claim period”) — In the

Chinese text of paragraph (a) of the definition, please add “5\” after “¥515 /N FHZZE
FlEﬁ ;7

Response: In the Chinese text, we will consider adding “=i,” between paragraph (a)
and paragraph (b) of the definition of overall claim period.

-11 -
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24

Issue: Re: Section 6(1)(a) of Schedule 5 -
o “HHEFFNKEERS  MPAZAEE —7
e “gives a commencement of ash disposal notice stating the person’s intention—"

In the English text, “the person's intention” should be “the person's intentions”.

Response: We consider that “the person’s intention” is appropriate. We will
consider amending section 8(4)(b) of Schedule 5 instead by changing “statement of the
intentions” to “statement of the intention” for consistency.

25

Issue: Re: Section 6(1)(c) of Schedule 5 -
o EEAMITRES 11 RAVAIZB- RN BIRE IKAVAC IR E - 7

o “complies with the requirement under section 11 of this Schedule for the delivery
of a record of disinterment to the Director.”

Section 11 of Schedule 5 provides for the keeping of a record of the prescribed ash
disposal procedures or the on-site portion of the procedures in respect of a
columbarium, but not “a record of disinterment” as referred in section 6(1)(c) of
Schedule 5.

Response: We will consider amending section 6(1)(c) of Schedule 5 by changing
“record of disinterment” to “record of the procedures”.

26

Issue: Re: Section 6(2)(b) of Schedule 5 -
o “fExGNHRIEREWE A RBETEERHERANEK K&K

e “delivers to the Director, on the expiry of the on-site claim period, the ashes that are
not returned to an eligible claimant.”

In this section, “on the expiry of the on-site claim period” in the English text is
rendered as “fEa%35 N HHZREAEIE{Z” in the Chinese text. Should the relevant
Chinese text be “fF£3%35 AN FHZZ HAE]E Gz or the relevant English text be “after the
expiry of the on-site claim period” instead? In the latter case, should the time for
delivery of the ashes to the Director be specified for the sake of certainty?

Response:

Depending on the context of the provision concerned, “on the expiry of ...” may be
rendered as “7E... JEIWIR” or “7E... JEMFE”.  In section 6(2)(b) of Schedule 5, it is
more appropriate to adopt “7£ %% N Fi & A & #42 " as the ashes may be delivered
to the Director not just at the time when the on-site claim period expires. We will
consider amending “on the expiry” to “after the expiry”.

According to the prescribed ash disposal procedures, the person carrying out the ash
disposal procedures must deliver the ashes to the Director before he/she would be
considered to have completed the procedures (and hence discharged his/her
obligations). We have always made reference to “at least” for specifying the timing

-12 -




Item Response from the Government
for the claim period (be this on-site, off-site or overall). In other words, the timing
specified is the minimum timing required for undertaking the procedures.
Against the above background, we have not specified a time limit for the person to
return the ashes to the Director, since the person carrying out the ash disposal
procedures may wish to continue the ash disposal procedures and arrange for the return
of the ashes on-site for a period longer than the specified minimum timing. However,
he/she would not be considered to have completed the procedures until he/she deliver
the ashes to the Director. Under clause 65 of the Bill, a specified officer may take any
steps that may be necessary for carrying out the prescribed ash disposal procedures if
the procedures or any step in them are or is not carried out, including applying for an
occupation order. To address ALA’s concern on timing, we will consider specifying in
clause 65 the circumstances triggering a specified officer to make an application for an
occupation order.

27 Issue: Re: Section 6(3)(b) of Schedule 5 -
o “EXGNHRIMERE —”
e “on the expiry of the on-site claim period—"
Please note Question 26 regarding “on the expiry of the on-site claim period”.
Response: Please see our response to item 26 above, which also applies to section
6(3)(b) of Schedule 5.

28 Issue: Re: Section 6(4)(b) of Schedule 5 -
o “HEELNERIEERE —”
e “on the expiry of the on-site claim period—"
Please note Question 26 regarding “on the expiry of the on-site claim period”.
Response: Please see our response to item 26 above, which also applies to section
6(4)(b) of Schedule 5.

29 Issue: Re: Section 6(4)(b)(ii) of Schedule 5 -

o “LHMESSNMTEFIK - WAFTA SN AR (3% 5N B R IR AIZ 55 M
FREI &t BRI 128 H) 5 K™

e “arranges for the return of the ashes off-site, allowing for an off-site claim period,
where the aggregate of the on-site claim period and the off-site period is at least 12
months; and”

In the English text, “the off-site period” should be “the off-site claim period”.

Response: We will consider amending section 6(4)(b)(ii) of Schedule 5 by changing
“off-site period” to “off-site claim period”.

-13-
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30 Issue: Re: Section 6(4)(c) of Schedule 5 -

o “IEZIFMHERIEIEWE  KILARE T EERHRANART K » (&
£

e “delivers to the Director, on the expiry of the off-site claim period, the ashes that
are not returned to an eligible claimant.”

The issues raised in Question 26 also apply in respect of “on the expiry of the off-site

claim period”.

Response: Please see our response to item 26 above, which also applies to section

6(4)(c) of Schedule 5.

31 Issue: Re: Section 7(1)(c) of Schedule 5 -

o “TEZIGNHRIMEWE - KIAXKE T EEMHRANART K » &

e “delivers to the Director, on the expiry of the on-site claim period, the ashes that are
not returned to an eligible claimant.”

Please note Question 26 regarding “on the expiry of the on-site claim period”.

Response: Please see our response to item 26 above, which also applies to section

7(1)(c) of Schedule 5.

32 Issue: Re: Section 7(1) of Schedule 5 — Since the duty to keep a record under section
11 of Schedule 5 applies to a person who carries out the on-site portion of the
prescribed ash disposal procedures in respect of a columbarium, should compliance
with such a duty be provided for in this section, as in section 6(1)(c) of Schedule 5?
Response: We will consider amending section 7(1) of Schedule 5 to provide for,
similar to section 6(1)(c) of that Schedule, a duty for the ash handler to deliver the
record of the procedures to the Director under section 11 of that Schedule.

33 Issue: Re: heading of section 8 of Schedule 5 -
o “EBHEEREEE"
o “Commencement of ash disposal notice”
Please provide a definition of “commencement of ash disposal notice” as this term has
been referred to in other provisions of this Bill.
Response: The heading “Commencement of ash disposal notice” refers to the notice to
commence ash disposal procedures mentioned in section 8(1) of Schedule 5. We will
consider adding a definition of commencement of ash disposal notice in clause 2.

34 Issue: Re: Section 8(1) of Schedule 5 -

o HtfTANHIRES 6(1)(a) K T(1)@)1IFF > I AMRUE HELTETIHE Kn EAEFY » 2K
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2 RPN E Ty > Rl AERRRUA BE B K2 B R S NET RIS AL AT > BUE
DA T 2\ BRaaRE % B I EFT AN E AT > ZH —

() #42 2H F2HRb>—IIE 3 {ﬁﬁéé%giiﬁﬁéﬁﬁﬁﬂ GEEVE 'S
W o LA Ry i) IS i iz AR R E L S F IREEA
(b) TEZERZEFTIMNYEEIRLE - R — (Bl E S
(c) m#EhEZE g AERLAYES )52
(d) (AL TERAGRE 2L IR DAY
e For the purposes of sections 6(1)(a) and 7(1)(a) of this Schedule, a person who is
required to carry out the prescribed ash disposal procedures or the on-site portion of

the procedures must before opening sealed niches in the columbarium or otherwise
starting to handle the ashes in the columbarium—

(a) publish a notice stating the person’s intention regarding disposal of the ashes
in 3 newspapers (of which 1 must be in English and 1 must be in Chinese) in
general circulation in Hong Kong at least once in each of 2 consecutive weeks;

(b) post a like notice at a conspicuous place outside the columbarium;
(c) serve a like notice on the Licensing Board; and
(d) serve a like notice on each specified addressee.

Which of the notices specified in section (1)(a), (b), (c) or (d) is the “commencement of
ash disposal notice”? In section (1)(b), (c) and (d), please clarify the meaning of “like
notice”. If all these notices are “commencement of ash disposal notices”, are they
required to be published, posted or served at the same time so as to ascertain, for the
purposes of clauses 62(2)(a) and 64(4)(a) of the Bill, the time within which the
commencement of ash disposal notice has to be given, and for the purposes of section
10 of Schedule 5, the number of sets of ashes for calculating the expenses required to
be paid. If so, should such a requirement be provided expressly in this section?

Response:

A commencement of ash disposal notice required by section 8(1) of Schedule 5
contains the particulars specified in section 8(4) of that Schedule (the content of the
notice). Section 8(1)(a), (b), (c) and (d) of Schedule 5 sets out the means by which the
commencement of ash disposal notice is to be given.

Under clause 62(2)(a) or clause 64(4)(a), a person will be considered as failing to
comply with the undertaking referred to in clause 62(1)(b) or to carry out the prescribed
ash disposal procedures or the on-site ash disposal procedures under clause 64(2) or
(3), as the case may be, unless the commencement of ash disposal notice is given in
accordance with section 8 of Schedule 5 (i.e. with the content as stipulated in section
8(4) of that Schedule and by the means as set out in section 8(1)(a) to (d) of that
Schedule, whether such means are effected on the same date or not) within 30 days
after giving the undertaking or notice.

As for section 10(1) of Schedule 5, it refers to the number of sets of ashes as at the date
of the commencement of ash disposal notice. In principle, there should only be one
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notice (hence one date on which the notice is dated) even though the notice may be
published, posted or served by different means on different dates. Therefore, we do
not see the need to require the publication, posting and service of the commencement
of ash disposal notice to be effected on the same date, which may be difficult to be
carried out in practice. That said, we will consider revising section 8(1) of Schedule 5
to better reflect the above arrangement.

The commencement of ash disposal notice must have been published, posted and
served by the last day when the 30-day period expires. To address ALA’s concern, we
will consider specifying the date on which the on-site claim period begins in section
8(4)(b)(iii)(A) to be no earlier than the expiry of a 14-day period and no later than the
expiry of a 21-day period, both counting from the last day when the 30-day period
expires.

35

Issue: Re: With respect to section 8(1)(c) and (d) of Schedule 5 -
(@) please provide the mode of service for serving the notice; and
(b) in the Chinese text, please add “—{5}” before “JE (Ll 4.

Response: For (a) above, our intention is to require the serving of the notice by
registered post. We will consider amending the relevant provisions to clarify our
intention.  For (b) above, we will seek to achieve consistency when we review section
8(1)(a), (b), (c) and (d) of Schedule 5 as proposed in response to item 34 above.

36

Issue: Re: Section 8(2) of Schedule 5 -

o “UIEIKIRIBAETIE HIIE HE 2 BT I L E N E i il - RIZ ST
KIS - fEHGRE X R iE LV ISR - 7

e “For ashes interred under an agreement for the sale of an interment right entered
into on or after the enactment date, specified addressee means each authorized
representative named in the agreement.”

It seems unclear that an authorized representative must be appointed under an
agreement for the sale of an interment right under the Bill. Section 2(e) of Schedule 4
only requires such an agreement to set out arrangements for appointing and replacing
authorized representatives.

Response:

We will require the operator to include a term on the arrangement for the appointment
and replacement of authorized representatives in the agreement for the sale of an
interment right under section 2(e) of Schedule 4. We will strongly advise making use
of this to appoint authorized representatives for the dedicated person (who may or may
not be the purchaser). With the above said, we will not be able to mandate appointing
authorized representatives, as this is a matter of personal decision (based on his/her
individual circumstances and preference).
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37

Issue: Re: Section 8(3)(a) of Schedule 5 -

o “WIFHIBENINEXERAAN — ERIERROES RO SR EZ ARIE
ARG 43 R FHIACERINE) & B

e “if the person giving the notice is an instrument holder—an authorized
representative whose name and address are recorded in a record kept by the person
under section 43 of this Ordinance; or”

Section 3 of Schedule 7 provides that the requirement under clause 43 of the Bill to
keep records of agreements for the sale of interment rights does not apply to an
agreement made before the enactment date. Does it include the requirement under
clause 43(4) of the Bill? If so, section 8(3)(a) of Schedule 5 seems to be redundant.

Response:

Please see points 2.08 to 2.12 in the last column against items A0007 and A0008 in the
first batch of CSAs (Part A) issued to the BC.

There is indeed a difference between —

(@) clause 43(1), (2) and (3) requiring a licensee to keep a record on agreements for
sale of interment rights. Such agreements would naturally mean those entered
into on or after the enactment date; and

(b) clause 43(4) requiring a holder of a specified instrument (licence, exemption or
TSOL) to keep a record on (a) interment / disinterment of ashes in and from the
columbarium and (b) the contact details of authorised representatives in respect of
ashes interred in the columbarium. Such information would naturally be used for
the purpose of the ash disposal procedures (Part 7 and Schedule 5). Our intention
is that this requirement should apply to ashes interred in the columbarium, even if
the receipt of ashes occurred before the enactment date.

Hence, we will consider excising clause 43(4) from Division 1 of Part 5 and instead
including the following in the relevant part of the Bill -

(a) the same provision, subject to a caveat of “where available” in respect of the
contact details of authorized representatives in the case of an agreement entered
into before the enactment date; and

(b) the penalty provision, with fines and imprisonment similar to those in clause 43(5),
in respect of contravention of the provision at item (a) above.

We will also consider making consequential amendment to the reference to “section
43(4)” in clause 58(2)(a)(iii) accordingly.

Lastly, we will consider amending section 8(3)(b) of Schedule 5 to add “persons who
are known to the operator as persons who will claim for the return of the ashes”, if an
authorized representative is not available.
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38 Issue: Re: Section 8(3)(a) of Schedule 5 — Which of the notice under section 8(1)(a),
(b), (c) or (d) of Schedule 5 is “the notice” referred to in this section?
Response: Please see our response to item 34 above.
39 Issue: Re: Section 8(4) of Schedule 5 -
o “TRIZFEFFERATISFILZN A - HEH —”
e “Anotice required to be published and served under subsection (1) must contain—"
In this section, “A notice required to be published and served under subsection (1)”
should be “A notice required to be published, posted and served under subsection (1)”.
Response: We will consider amending section 8(4) of Schedule 5 by changing “A
notice required to be published and served under subsection (1)” to “A commencement
of ash disposal notice”.
40 Issue: Re: Section 8(5) of Schedule 5—
o IBETHEHHEER - ARFEAMERSE 6(2) - Q)HUARRERIFE TSR
B IRAVFLE © 7
e “The particulars specified in the notice must conform to the requirements of section
6(2), (3) or (4) of this Schedule (as the case requires) about the handling of ashes.”
In the Chinese text, please replace “JE+5” with “HRiE 5", as the Chinese rendition
of “the notice” in the English text.
Response: We will consider changing “the notice” to “the commencement of ash
disposal notice” in section 8(5) of Schedule 5. The expression “#E45” in the Chinese
text will be amended accordingly.
41 Issue: Re: Section 9(2) of Schedule 5 -
o FEEHENEIK - RO ERRSHR RN E 2 (8 H (&2 BA)EmzcE "
e “The ashes of a deceased person may only be returned on the expiry of the first 2
months (the first 2 months) of the overall claim period.”
In this section, “on the expiry of” in the English text is rendered as “[&i{&” in the
Chinese text. Should the relevant Chinese text be “JEi " or the relevant English
text be “after the expiry of” instead?
Response: Please see our response to item 26 above, which also applies to section 9(2)
of Schedule 5.
42 Issue: Re: Section 9(2) of Schedule 5 — Please explain the policy reason(s) for

providing that the ashes of a deceased person may only be returned on the expiry of the
first two months of the overall claim period.

Response:. An ash handler needs to allow reasonable time for the prescribed
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claimants to come forward to make a claim for the return of ashes, and to take stock of
whether there are any competing claims. We consider a period of two months a
reasonable period for this purpose. If there are competing claims (upon expiry of the
two-month period), the ash handler will handle them in accordance with the rules in
section 9 of Schedule 5 for handling competing claims for the return of the ashes. If
there are no competing claims (in the first two months or at any time subsequently
before the ashes are returned), the ashes can be returned on a first-come-first served
basis.

43

Issue: Re: Section 9(3) of Schedule 5 -
o “fEE 2 {H AW - FIKEMEE AR K —"

e “On the expiry of the first 2 months, the ash handler must return the ashes of a
deceased person—"

In this section, “On the expiry of” in the English text is rendered as “[&3##%” in the
Chinese text. Should the relevant Chinese text be “JEiHE"” or the relevant English
text be “After the expiry of” instead?

Response: Please see our response to item 26 above, which also applies to section 9(3)
of Schedule 5.

44

Issue: Re: Section 9(4) of Schedule 5 -

o “WIEH 2 {EH e - FIKEEEI AU E B TH R R AR AR AR
RIEE B IRV - Al —
() ERRFE R T IK 38 T E RS R ARV ER T &0
FHZRIVETHHERR A 5 B¢
(b) AOFEARYER () AT F KA - UL El 2 =) 2 {E TR A2 HHy$aT
B2 —
() FIKEHEAARZEFIRK > KETIRBEBC) M EHRER =B
EﬁJHH RN E
(i) WZFEHTHREAEFELE — FIKEEEAEIRE6)7K
HE
e “If, by the expiry of the first 2 months, the ash handler does not receive any claim

for the return of the ashes of a deceased person from a person who is a prescribed
claimant—

f“ il

(@) the ash handler must return the ashes to a prescribed claimant who first makes
a claim in the remainder of the overall claim period; or

(b) if competing claims are received from 2 or more prescribed claimants before
the ashes are returned under paragraph (a)—

(i) the ash handler must return the ashes to the prescribed claimant whose
claim has the highest priority under subsection (5); or

(ii) if the competing claims are of equal priority—the ash handler must return
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the ashes in accordance with subsection (6).”

Please explain how this section operates if the person carrying out the on-site portion of
the prescribed ash disposal procedures under section 7 of Schedule 5 arranges for the
return of ashes on-site for only two months.

Response:

The person carrying out the on-site portion of the prescribed ash disposal procedures
should allow an on-site claim period of at least two months (sections 6(3)(a), 6(4)(a)
and 7(1)(b) of Schedule 5). Upon the expiry of the first two months, he/she should
handle the ashes in accordance with section 9 of Schedule 5 until the ashes are
delivered to the Director. Once the person carrying out the on-site portion of the ash
disposal procedures delivers the ashes to the Director, he/she would be regarded to
have completed the relevant ash disposal procedures.

We are considering amendments to finetune the timing required for the on-site claim
period (including revisiting the need for any off-site period), for practical reasons and
to keep the number of times for relocating ashes to no more than what is necessary —

(a) an ash handler could only commence returning the ashes on the expiry of the first 2
months of the overall claim period (see section 9(3) of Schedule 5), and hence the
on-site claim period should logically be longer than 2 months; and

(b) an ash handler should handle the claims on-site (rather than off-site), given the
shortage of sites for keeping ashes after the enactment date and our intention to
minimise the number of times for relocation to once (rather than twice).

45

Issue: Re: Section 9(7)(b) of Schedule 5 -

o “TEZFEHIKCERZYIBEAFETEIHHERAZA » EABHECE
Z )t IHEA N GZYImm(sz NTME N ACEZ H B AT R - Y [F %%
B s 5 H ) ©

e “before the ashes (together with the item) are returned to a prescribed claimant
under this section, a person claims to be the owner of the item (the item (together
with the ashes, if the person also claims for the return of the ashes) is called
specified item).”

In this section, “(the item (together with the ashes, if the person also claims for the
return of the ashes) is called specified item)” in the English text is rendered as “(%%)
pn(AIRZ A IME HASB R S HIKHI AR - 2l [/l 5% 58 O M R +aBAYIE)” in
the Chinese text. Should the Chinese rendition rather be “(5%¥) i B 2455 & K (20
Z AR AL ST B KB 3R H R FEEA Y o)™

Response: The meaning of the Chinese text, namely “(GZ#75h(405% AT R IE
FE IR - sz Y)in i [ 58 )M R #885#)48)”, is twofold: if the conditions
described in section 9(7)(b) of Schedule 5 are fulfilled, i.e. before the ashes (together
with the item) are returned to a prescribed claimant, a person claims to be the owner of
the item, “the item” is called specified item; if the person claims both the item and for
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the return of the ashes, the item together with the ashes are called specified item.
There is no discrepancy between the bilingual texts. No amendment is necessary.
46 Issue: Re: Section 9(8)(a) of Schedule 5 -
o “F(3) -~ (4) ~ B) R(O)FA TR 5 7
e “subsections (3), (4), (5) and (6) do not apply to the specified item;”
In the Chinese text, please replace “f§HBA#74L" with “HE{F5EAY)5”, as the Chinese
rendition of “the specified item” in the English text.
Response: “Specified item” in section 9(8)(a) of Schedule 5 is used in a general sense
in relation to the application of section 9(3) to (6) of Schedule 5. The provision does
not refer to a particular specified item. No amendment to the Chinese text is
considered necessary.
47 Issue: Re: Section 9(8)(b) and (c)(i) of Schedule 5 —
o “(b) JEBEFTHZEEEE(3) ~ (4) ~ (5) K (6)FKLIAMY ~ (HAn] 8 FH R 45 EHY ) A -
FHETHZ YIRS K
(©) HXm¥E —
() AfrfriEHYm - B2 FEANAUSH SRz msE Tz AN ER o
< WA ST § B
(i) SRS FRREARIRRY 12 {8 H sl - Abod A EHm S — 2k
ZIEHI R -7
e “(b) the court may determine competing claims for the specified item in accordance
with any law applicable to it apart from subsections (3), (4), (5) and (6); and
(c) the ash handler—
(1) must keep the specified item until a person obtains a court order for return
of the item to the person and must return the item as ordered; or
(ii) if no court order is made by the expiry of 12 months after the overall
claim period, must deliver the specified item to the Director.”
In the Chinese text, please replace “$g5HH¥Y5L” with “5%F8HA®)4L”, as the Chinese
rendition of “the specified item” in the English text.
Response: “Specified item” in section 9(8)(b) and (c)(i) of Schedule 5 is used in a
general sense. The provisions do not refer to a particular specified item. No
amendment to the Chinese text is considered necessary.
48 Issue: Re: Section 9(6) and (8) of Schedule 5 — The rules on the procedures relating to

an application for a court order (including the appeal mechanism) have not been
provided for in the Bill.  Will subsidiary legislation be made for providing these rules?

Response: Please see our response to item 6 above.
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49

Issue: Re: Section 10(2) of Schedule 5 -

o “TEMRIBZLHURE N iha T il REAE & )7 < [EFEHIRER B AEAVRRIR T » J8 5
MR ER AR AT A E — B KN AR E (0 B I - [ IR R
S AT ERRIN 5% 1 B IR BRI S -3 - 7

e “Subject to any rights and obligations that may subsist between the parties under an
agreement for the sale of an interment right, a person to whom a set of ashes are

returned by the ash handler under this Part must on that return pay to the ash
handler half of the expenses attributable to that set of ashes.”

In the English text, “a set of ashes are” should be “a set of ashes is”.

Response: We will consider changing “a set of ashes are” to “a set of ashes is”.

50

Issue: Re: Section 10(2) of Schedule 5 — Please give the justification for requiring a
person to whom a set of ashes is returned by the ash handler to pay half of the expenses
under this section.  Since such a person is required to pay the ash handler on the return
of the ashes, how could the “reasonable expenses” referred to in section 10(1) of
Schedule 5 be ascertained at that time as all the relevant procedures have not yet
completed?

Response:

In the light of Members’ views on section 10(2) of Schedule 5, we will consider
amending the relevant provision to the effect that, instead of requiring (mandating) the
claimant to pay the ash handler half of the expenses incurred, the ash handler may
request the person claiming the ashes to pay half of the expenses incurred. In this
regard, we will consider replacing “on that return” with “after completion of the
applicable procedures”.

51

Issue: Re: Section 11(1)(b) of Schedule 5 -
o HELANRZE B G FTEORIVRRIN BT E AR PR B I S R & 7

e “must contain the information that the Licensing Board requires about ashes and
claims handled in carrying out the procedures.”

What kind of information the Administration intends to be required under this section?
Will such requirement(s) be made by the Licensing Board by way of subsidiary
legislation?

Response: The information required could cover, for instance, the name and contact
details of the claimant, the name of person whose ashes have been returned to the
claimant, the date on which the return was arranged, whether any legal proceeding in
respect of the ashes is pending etc. Under clause 83, the Private Columbaria
Licensing Board may issue guidelines to provide guidance on the operation of any
provision of the Private Columbaria Ordinance (“the Ordinance”) and on compliance
with a provision of the Ordinance.
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52

Issue: Re: Section 12 of Schedule 5 -

o “ERIFEANRIESEER > EOREAGREIS 58 - 62 B 64(2)Z(3)FRAIE
TR IHF KR BEfEFr e FREFHSENE A SREVE R BGZ A S5t Rt
ﬂ@% PEGE T HE B RNBLTRNEE SO B2 E KBS LT
_LF“%A R

e “The Director or an authorized officer may, by notice in writing, require a person
required under section 58, 62 or 64(2) or (3) of this Ordinance to carry out the
prescribed ash disposal procedures or the on-site portion of the procedures to take
any steps that the Director or authorized officer considers necessary to facilitate the
return of ashes to their eligible claimants or the reinterment of ashes.”

In the Chinese text, “#Z1# A &” should be “JE#Zf#E A &7, in view of the Chinese
rendition of “authorized officer” in the English text of clause 2(1) of the Bill.

=91}

Response: We will consider amending “$2f# A B” to “JEIMHEAE”

53

Issue: Re: Section 12 of Schedule 5 — Please clarify the legal consequence(s) for
failing to take the steps as required by the Director or an authorized officer under this
section.

Response:
We will consider amending the following sections of Schedule 5 —

(@) section 6(1)(b) by adding “and any steps required by the Director or authorized
officer in the notice in writing given under section 12 of Schedule 5” after “in the
notice” In this way, where the person fails to comply with clause 58(2)(b), or
with appropriate amendments, clause 62 (read together with clause 59 or 60), the
offence provision under clause 63 will apply; and

(b) section 12 by replacing “to their eligible claimants or the reinterment of ashes”
with “to their eligible claimants, the reinterment of ashes or the return of ashes to
the Director or authorized officer”.

54

Issue: Re: heading of section 13 of Schedule 5—

o “EBERFEMEIHEIKEERF"

o “Director completing prescribed ash disposal procedure”

In the English text, “prescribed ash disposal procedure” should be “prescribed ash
disposal procedures”.

Response: We will consider changing “procedure” to “procedures” in the heading of
section 13 of Schedule 5.

55

Issue: Re: Section 13(1) of Schedule 5 -
o WISENOETHUTHEREEREATN - EECBERERIK AR H
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BERS —
e “Subsections (2) and (3) apply if the Director has taken possession of ashes, in

respect of which the prescribed ash disposal procedures have not been completely
carried out, whether or not—"

In the English text, please clarify whether the word “completely” is redundant.

Response: The word “completely” is necessary in the context, such that section 13(1)
of Schedule 5 could cover cases whereby the person carrying out the ash disposal
procedures has not carried out the procedures in full, i.e. where the procedures have
only been carried out in part or have not been carried out at all.

56

Issue: Re: Section 13(1)(a) of Schedule 5 -
o “JEARMEMFIZE 58 ~ 59 ~ 60 ~ 62 B, 64(2)s ()RR B et ; B

e “after a contravention of section 58, 59, 60, 62 or 64(2) or (3) of this Ordinance;
or”

Please note Question 26 of my letter dated 13 October 2015 regarding contravention of
clauses 59 and 60 of the Bill.

Response: Unlike clause 63, the reference to “contravention of section ... 59, 60” in
section 13(1)(a) of Schedule 5 is intended to cover a contravention of clause 59(4) or
60(5), so that the Director may carry out steps under section 13(2) and (3) of Schedule
5, whether or not after such a contravention, in case the prescribed ash disposal
procedures have not been carried out in full.

57

Issue: Re: Section 13(1)(b)(ii) of Schedule 5 -

o “RHESWNHREREIIMEEME T B T EESHRAN ~ IEZ T KL BTN
IR KNEE

e “has delivered to the Director ashes in the columbarium that are not returned to an
eligible claimant on the expiry of the on-site claim period.”

This section seems to be redundant as a person has carried out the on-site portion of the
prescribed ash disposal procedures in respect of a columbarium only if he has, among
other things, delivered to the Director, on the expiry of the on-site claim period, the
ashes that are not returned to an eligible claimant pursuant to section 7 of Schedule 5.
Please clarify.

Response:

Section 13(1) (including paragraph (b)) of Schedule 5 is to be understood as “whether
or not the requirement of carrying out the on-site portion of the prescribed ash disposal
procedures in full under clause 64(3)(b)” is satisfied, it is still a fact that the prescribed
ash disposal procedure has not been completely carried out, and the Director is thus
required to carry out the steps that have not yet been completed under the prescribed
ash disposal procedures as stipulated in section 13(2) and (3) of that Schedule. Since
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section 7(1)(c) of that Schedule already covers the return of ashes to the Director, it
may not be necessary to repeat the same in section 13(1)(b)(ii). We will consider
streamlining section 13(1)(b) to read as follows: “after a person has completely carried
out the on-site portion of the prescribed ash disposal procedures in respect of the
columbarium concerned under section 7 of Schedule 5, as the person is required to do
under section 64(3)(b) of this Ordinance.”
58 Issue: Re: heading of section 14 of Schedule 5 -
o “EREEEIEEANEKIIET”
o “Director’s power to dispose of abandoned ashes”
Avre all the ashes referred to in section 14 of Schedule 5 abandoned? Is it appropriate
to use the word “abandoned”?
Response: We consider the word *“abandoned” used in the heading of section 14 of
Schedule 5 appropriate.
59 Issue: Re: Section 14(1) of Schedule 5 -
o “NETHBEKEERFOIHAZFREFNE WET(NmedHERET) &
R ER BE BRI mEZFFIK -7
e “Any ashes in the Director’s possession in respect of which the prescribed ash
disposal procedures have been carried out (whether or not by the Director) may be
disposed of by the Director in any manner that the Director thinks fit.”
Please confirm whether scattering of ashes in gardens of remembrance or at sea will be
one of the manners of disposing the ashes by the Director pursuant to this section.
Response: The Director is empowered under section 14(1) of Schedule 5 to dispose of
the ashes in his/her possession in any manner that he/she thinks fit, including but not
limited to the scattering of ashes in gardens of remembrance or at sea.
60 Issue: Re: Section 14(2) of Schedule 5 -

o “NAWERETHEREFAEARAR - A ANCRZER - UEEENE
& QB ERARZ ST 7

e “Subsection (1) does not apply to any ashes in respect of which proceedings are
pending in the court and a person has, by written notice, informed the Director of
the proceedings.”

Please clarify the meaning of “proceedings are pending in the court”. If the Director
actually knows that there are proceedings pending in the court in respect of the ashes in
question, could he still dispose of the ashes in any manner that he thinks fit under
section 14(1) of Schedule 5 if no person has, by written notice, informed him so?

Response:

As set out in our response to item 51 above, the information required from the ash
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handler could cover, inter alia, whether any legal proceeding in respect of the ashes is
pending etc. Under such circumstances, if the Director knows this, the Director may
not dispose of the ashes in the Director’s possession. However, in circumstances
beyond the Director’s control (e.g. the ashes are returned to the Director after
completion of a 12-month prescribed ash disposal procedure, and subsequently, some
claimants initiate legal proceedings without informing the Director), then it is
unreasonable to take issue with the Director (or the Government for that matter) for
having disposed of the ashes notwithstanding that legal proceedings are still pending in
the court.

61

Issue: Re: Section 15(1)(a) of Schedule 5-

o “IEAMRPBIS 58 ~ 59 ~ 60 - 62 B 64(2) )R AR E KL BT TR E
KB EAR P BGZ AR PG N ER 7 5 B

e “is required under section 58, 59, 60, 62 or 64(2) or (3) of this Ordinance to carry
out the procedures or the portion in respect of the columbarium; but”

Clauses 59 and 60 of the Bill have not imposed obligations to carry out the prescribed
ash disposal procedures. Please amend.

Response: We will consider deleting the reference to clauses 59 and 60 in section
15(1)(a) of Schedule 5.

62

Issue: Re: Section 15(3) of Schedule 5 -
o “EAFIRAZEN—mFEAYERIT - BESCAE R E A S AR P & - 7

e “Without limiting the general meaning of expenses, the expenses may include
supervision and departmental charges.”

Please clarify the meaning of “supervision and departmental charges”.
Response:

Reference is made to section 130(2)(b) of the Public Health and Municipal Services
Ordinance (Cap. 132).

Supervision and departmental charges would include the cost of manpower resources
of the Government spent on carrying out and supervising the operation, procurement of
outsourced service for removal, collection, packaging and transportation of unclaimed
ashes and items, procurement of security guard service for safe custody of the
columbarium that is the subject of an occupation order, the transport and materials
supplied for the purpose of carrying out such works and any on-costs involved etc.

63

Issue: Re: Section 15(4) of Schedule 5 -
o "“BRUMEAANAEEREESNIARY » iR FEA L ESHE
VIR - 7

e “The Director must serve a copy of the certificate on each person whom the
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Director believes to be liable to pay the expenses.”

In the Chinese text, should “F]” rather than “8”, as the Chinese rendition of “must” in
the English text?

Response: We will amend “a]” to “/8”.

64

Issue: Re: Section 15(5) of Schedule 5 -

o “HESHIFAE LA LE HERHY LEAL - FAERE 10%E’J$'J VAT{E RyB=C
N —& 7y » RIS (DA AR R S B 2 NBET -

e “Interest is recoverable as part of the expenses from a person who is liable for the
expenses under subsection (1) at the annual rate of 10% commencing 1 month after
the date of service of the certificate on the person.”

Since interest is recoverable as part of the expenses from a_person who is liable for the
expenses under section 15(1) of Schedule 5 at the annual rate of 10% commencing one
month after the date of service of the certificate on the person, should the Chinese text
of this section be amended as “H 3R & 2 E R H (L)E ﬁ&ﬁ%f{ﬂ%&ﬁﬁﬁiﬂﬁk
HHBREYLE A - FRERE 10%8 S n{E RIS R —E8 7 M2 AEET"?

Response: We will consider amending the provision to “ ZE & 7A3 H AR E (DK
BIEEEEGIB 0 N iR EEIHE - Bi% EI&EI’J 1 & HAELUFEFZR 10%515EY
FIE > AIE BB —30 5y > HaZ NIBET -

65

Issue: Re: Section 15(5) of Schedule 5 — Please give the justification for charging an
interest at the annual rate of 10% under this section.

Response:

We see the need to introduce a punitive element in recovering the expenses. Having
made reference to other legislation including section 130(4)(b) of the Public Health and
Municipal Services Ordinance (Cap. 132), section 33 of the Buildings Ordinance (Cap.
123), section 25 of the Bedspace Apartments Ordinance (Cap. 447) and section 144 of
Lifts and Escalators Ordinance (Cap. 618), we consider an interest rate of 10% per
annum a reasonable amount taking into account the prevailing interest rate. We will
keep in view the appropriateness of the level of annual interest rate being charged, and
would amend it in future if considered necessary.

66

Issue: Re: Section 15(8) of Schedule 5 —

o “TESAMNEBHIERT - EHE ’E?&ﬁ%%%%%%é’ﬁé% > LURCER (1)K
SR NPT R HIBA SRR ERAYEERH -

e “A certificate purporting to be signed by the Director under subsection (2) is on its
production admissible in any proceedings without further proof.”

In the English text, please add “as evidence” after “admissible”.

Response: The word “admissible” already means admissible as evidence. No
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amendment is necessary.

67

Issue: Re: heading of section 16 of Schedule 5 -

o “BRAEFIKZERE S KERILER"

e “Director to provide information on ash disposal by columbaria”

“Director to provide information on ash disposal by columbaria” is rendered as “ZF&

R EEEEIREIEAEZR.  Should the Chinese rendition be “SZ R4t
BRI B K2 B P B IRRUE R instead?

Response: We will consider amending “ZF &1 KL BT E S K EIRAEER” to
"B RN E K EEE T IRKNER.

68

Issue: Re: Section 16(1) of Schedule 5 —
o "“BRUMHT —
(@) FIHPUNEIKLERHIHE —
() EELTHVETHE KR B Fr R PO SR S IR &R 5 &
=

(il) EHEITHYETIE s B Fr PPy B I BT

(b) Wi()EARZINEEFIKLEMN — RBANERSE 8 FRHIEHIRH T KR
EIREHHER
() HL@)(NEARIHYEFE T IKEZER — HIEANRE LLQ)FRAEZRATHY
s VBB IR BAR P VAT SRR A - 7
e “The Director may keep—
(@) alist setting out—

(i) each columbarium in respect of which the prescribed ash disposal
procedures are being carried out; and

(i1) each columbarium in respect of which the prescribed ash disposal
procedures have been carried out;

(b) in respect of each columbarium referred to in paragraph (a), a copy of the
commencement of ash disposal notice published under section 8 of this
Schedule;

(c) in respect of each columbarium referred to in paragraph (a)(ii), a copy of the
record of the prescribed ash disposal procedures delivered to the Director
under section 11(2) of this Schedule.”

The list to be kept by the Director under section 16(1)(a), (b) and (c) of Schedule 5
only covers matters in respect of prescribed ash disposal procedures, but not the on-site
portion of the prescribed ash disposal procedures. Please explain the reason(s) for
such exclusion. Please also clarify the reason(s) for not imposing a duty on the
Director to keep such a list.

Response: We will consider making express reference to “or the on-site portion of
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the procedures” after “prescribed ash disposal procedures” in section 16(1)(a)(i) and
(if) and (c) of Schedule 5.

69 Issue: Re: heading of section 17 of Schedule 5 -

o “HAMEKEER”

e “Alternative ash disposal procedures”

In the Chinese text, should “HAEIKBEERER" be “BRBIKEEREF" instead, as
the Chinese rendition of “Alternative ash disposal procedures” in the English text?
Response: We will consider amending “HAt &K EERRFE" to “BREIKEERRF".

70 Issue: Re: Section 17(2) of Schedule 5 -

o “WIERIEH - BFCEIRZE TR IR E T SRR - BRI ERZT
TEZ A KL BN E AT T E BRI S » EaTHE KR B Fr A
AR QIR A E R k% 5 IR Bt AL T3 -~

e “The Director may, on application, approve an ash disposal plan in respect of a
columbarium if it is satisfied that the procedures specified in the plan are as
effective as the prescribed ash disposal procedures in facilitating the return of the
ashes interred in the columbarium to an eligible claimant.”

In the English text, should “it is satisfied” rather be “the Director is satisfied”?

Response: We will consider amending section 17(2) of Schedule 5 by changing “it is

satisfied” to “the Director is satisfied”.

71 Issue: Re: the Chinese rendition of “the ashes” in Schedule 5 — It is noted that in
Schedule 5, “the ashes” in the English text is rendered as “& Jx” or “fHREE K" in the
Chinese text. For example, in section 6 of Schedule 5. Please review to ensure
consistency.

Response: We will review the provisions in Schedule 5 to ensure consistency in the

Chinese text.

72 Issue: Re: Clause 65(2) of the Bill -

o “WIETHHE KR BRI PO ERPER - KA FIKLERTET - Al
R B AR T2 i B L AP B -
o “Aspecified officer may take any steps that may be necessary for carrying out the

prescribed ash disposal procedures in respect of a columbarium if the procedures or
any step in them are or is not carried out.”

Please amend this clause to provide that a specified officer may also take any steps that
may be necessary for carrying out the prescribed ash disposal procedures in respect of a
columbarium if the on-site portion of the procedures or any step in them are or is not
carried out.
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Response: The phrase “any step in them” in clause 65(2) should have covered the
on-site portion of the prescribed ash disposal procedures, such that if the procedures or
any step in them are or is not carried out, a specified officer may take any step
necessary for carrying out the full set of prescribed ash disposal procedures. To put
matters beyond doubt, we will consider replacing “in them” with “in the prescribed ash
disposal procedures or the on-site portion of the prescribed ash disposal procedures”.

73

Issue: Re: Clause 65(6) of the Bill —
o i 55 1 EIGZELHLIE LG < Rz an S HYROIETE QR ERTT -~

e “Part 1 of Schedule 5 (which provides for the making of an occupation order and
the effect of such an order) has effect.”

Since section 4 of Part 1 of Schedule 5 deals with variation and cancellation of an
occupation order, please amend the description of Part 1 of Schedule 5 as set out in
clause 65(6) of the Bill so as to reflect that Part 1 of Schedule 5 also deals with these
matters.

Response: The words in brackets in clause 65(6) only describe in general terms the
subject matter of Part 1 of Schedule 5, and are not meant to list out every detail in that
Part. No amendment is necessary.
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