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Private Columbaria Bill

A BILL

To

Provide for the licensing of non-Government columbaria for keeping
cremated human remains, the establishment of the Private
Columbaria Licensing Board and for related and incidental matters.

Enacted by the Legislative Council.

Part 1
Preliminary
1. Short title and commencement
(1) This Ordinance may be cited as the Private Columbaria

Ordinance.

(2) Subject to subsection (3), this Ordinance comes into operation
on the day on which it is published in the Gazette.

(3) The following provisions come into operation on the expiry of
36 months beginning on the day on which this Ordinance is
published in the Gazette—

(a) Part4;
(b) Division 2 of Part 5;
(c) Partl10;
(ca) Divisions 1, 2 and 3 of Part 11;
(d) Schedules 2 and 3.
2. Interpretation

(1) In this Ordinance—
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approved plans (&4t A & HI)), in relation to a columbarium, means
plans approved under section 20 (as read with section 21(5), if
applicable) in respect of the columbarium that are, on the
issue of a specified instrument in respect of the columbarium,
annexed to the instrument;

ashes ("5 K)—

(a) means ashes resulting from the cremation of human
remains;-and and includes synthetic diamonds, jewellery,
ornaments and any other materials transformed from
human ashes; and

(b) (except in the definition of eligible claimant in section
5(2) of, and in sections 9(7) and 11(4) of, Schedule 5)

includes any plague and any other related items interred
together—with-the-ashes;—but any related items interred

together with the ashes in the same niche;
o lud hetic_di 5 jeweHery:
authorized officer (JE#f A &) means any officer appointed
under section 4881(3);

authorized representative (& % #£ 1, %), in relation to an
agreement for the sale of an interment right, means a person
who is authorized under the agreement to claim for the return
of ashes interred under the agreement (other than the person
who operates, keeps, manages or in any other way has control
of the columbarium in which the ashes are, or are to Dbe,
interred or an agent of such a person);

Bill announcement time (F2Z&/\4H%[E]) means 8 a.m. on 18 June
2014;

building (ZEZ%7)) (except in paragraph (b) of the definition of
structures certifiable for a pre-Bill columbarium in section
4(1) of, and in section 4(2) of, Schedule 2) has the meaning
given by section 2(1) of the Buildings Ordinance (Cap. 123);
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building works (Z£% T #2) has the meaning given by section 2(1)
of the Buildings Ordinance (Cap. 123);

columbarium (& K22 & FT)—

(a) means any premises that are used, or atended-claimed,
represented or held out to be used, for keeping ashes;
and

(b) includes furnaces for burning offerings and any other
essential ancillary facilities supporting the premises to
be so used; but

(c) excludes premises used or to be used for scattering ashes
with the permission of the Director under section 118(1)
of the Public Health and Municipal Services Ordinance
(Cap. 132);

columbarium premises (‘"5 KZE ) means the premises
comprising a columbarium;

commencement of ash disposal notice (FZ7 5 /)& £ 75 H)—Ssee
section 8 of Schedule 5;

dedicated person (= {:Z=3) means—

(@) in relation to a niche or any other place—area in a
columbarium in which ashes of a person are interred—
the person; or

(b) in relation to an interment right (whether in respect of a
niche or etherwise-any other area in a columbarium)—a
person whose ashes are to be interred by exercising the
interment right, whether or not the person is living and
whether or not a specific niche or lecation—area Is
allocated;

deed of mutual covenant (%2 has the meaning given by section
2 of the Building Management Ordinance (Cap. 344);
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Director (%) means the Director of Food and Environmental
Hygiene;

enactment date (1] H HH) means the day on which this Ordinance
IS published in the Gazette;

exemption (£3%2=) means an exemption issued or renewed under
section 11;

inter (Z2J/%), in relation to ashes of a person—
(@) means keep the ashes in, on or at any premises in any

manner—
(i) whether or not the ashes are kept in a container;
and

(i) whether or not the ashes or container of ashes are
or is kept in a niche; but

(b) excludes scatter ashes in, on or at any premises with the
permission of the Director under section 118(1) of the
Public Health and Municipal Services Ordinance (Cap.
132);

interment right (ZZFE), in relation to a columbarium, means the
right to inter ashes in the columbarium—

(@) whether or not in a riche-ora-specttied-lecation;specific

niche or area; and
(b) whether or not for a definite period;

lease (/4Z29)—

(@) means a Government lease; and

(b) includes any undivided share in a Government lease;
licence (fEHZ) (except in the-definition-of-ewner-in-this-subsection

- ' : .’ '
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ssued-errenewed-uhder-section-11;section 4(2) and in section
4(2)(a) of Schedule 2) means a licence issued or renewed
under section 11;

Licensing Board (2£}%Z: &) means the board established under
section 6;

niche (#&1i7) means a compartment, cubicle or vault that is used, or

intended—claimed, represented or held out to be used, for
keeping ashes of one or more persons usually with the ashes
of each person in a container;

non-compliant structures (& i f# 5 %7)—see section 4(1) of
Schedule 2;

owner (75 A\, in relation to any premises—
(a) means—

(i) a person holding the premises direct from the
Government, whether under a lease, heence—short
term tenancy or otherwise;

(i) amortgagee in possession; or

(ili) a person who receives the rent of the premises,
solely or with another, on the person’s own behalf
or that of another person, or who would receive the
rent if the premises were let to a tenant; and

(b) if a person referred to in paragraph (a) cannot be found
or ascertained or is absent from Hong Kong or is under a
disability—also means the agent of the person; but

(c) except—in—Part—7—and—Schedule—5—excludes the

Government;

pre-Bill columbarium (BZERE K Z &) means a columbarium

that was in operation, and in which ashes were interred in
niches, immediately before the Bill announcement time;

premises (1) includes a place and, in particular, includes—
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(a) any land or building;

(b) a wvehicle, wvessel, aircraft, hovercraft or other
conveyance, if stationary;

(c) astructure (whether or not movable or offshore); and
(d) a part of any of the premises described in paragraph (a),

(b) or (c);
purchaser (5 77), in relation to an interment right in respect of a

columbarium, means—a—(except in Division 1 of Part 5 and
Schedule 4), means the person to whom the right is sold,
whether or not to the person as dedicated person;

qualified professional (& & E =% A 1), in relation to any
provision of this Ordinance, means the person or persons
specified under section 86 in relation to that provision;

Secretary (J55+=) means the Secretary for Food and Health;
sell (H} & )-is-to-be-construed-in-accordance-with—see section 3;

seller (Z7), in relation to an interment right in respect of a

columbarium, (except in Division 1 of Part 5 and Schedule 4)
means the person by whom the right is sold;

specified form (F5HAFS ) (execeptin-section-33(2HH{H))-meansin
the-form-as-means the form specified by the Licensing Board;

specified instrument (3580 373E) means—
(@) alicence;
(b) an exemption; or
(c) atemporary suspension of liability;
structures certifiable for a pre-Bill columbarium (B ELEZEAE
2B AT S5 R SR 4))—see section 4 of Schedule 2;
temporary suspension of liability (& AEEF(FZE) means a

temporary suspension of liability issued or extended under
section 11;
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tenancy (74 &) (except in section 2(b)(ii)(B) of Schedule 4)
means—

(@) ashort term tenancy granted by the Government; or

(b) an agreement entered into between private parties for
the letting or leasing of any premises;

unauthorized development (ZZ{#2¢fE#) has the meaning given by

section 1A of the Town Planning Ordinance (Cap. 131);

unleased land (ZftFH 1) has the meaning given by section 2 of

(2)

3)

(4)

()

the Land (Miscellaneous Provisions) Ordinance (Cap. 28).

In this Ordinance, a reference to an application for a specified
instrument is a reference to—

(a) an application for the issue or renewal of a licence;

(b) an application for the issue or renewal of an exemption;
or

(c) an application for the issue or extension of a temporary
suspension of liability.

In this Ordinance, a reference to any of the following is to be
construed in accordance with the provisions of Part 1 of
Schedule 2—

(@) compliance with the land-related requirements;
(b) compliance with the planning-related requirements;
(c) compliance with the building-related requirements.

In this Ordinance, a reference to unlawful occupation of
unleased land means—is a reference to the occupation of
unleased land in contravention of section 4 of the Land
(Miscellaneous Provisions) Ordinance (Cap. 28).

In this Ordinance, a reference to occupation of land as is
necessary for, or ancillary to, the operation of a columbarium
means-is a reference to the occupation of land by—
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(6)

(7)

(8)

(a) any building or building works containing niches used or
intended to be used for the interment of ashes; orand

(b) furnaces for burning offerings and any other essential
ancillary facilities supporting the building or building
works referred to in paragraph (a) to be used as referred
to in that paragraph.

Unlawful occupation of unleased land as is necessary for, or
ancillary to, the operation of a columbarium is to be construed
accordingly.

In this Ordinance, a reference to unauthorized development
undertaken or continued as is necessary for, or ancillary to,
the operation of a columbarium means-is a reference to the
unauthorized development in the form of—

(a) any building or building works containing niches used or
intended to be used for the interment of ashes; orand

(b) furnaces for burning offerings and any other essential
ancillary facilities supporting the building or building
works referred to in paragraph (a) to be used as referred
to in that paragraph.

In this Ordinance, a reference to structures necessary for, or
ancillary to, the operation of a columbarium means—is a
reference to—

(@) building or building works that contain niches used or
intended to be used for the interment of ashes; or

(b) building or building works that are furnaces for burning
offerings and any other essential ancillary facilities
supporting the building or building works referred to in
paragraph (a) to be used as referred to in that paragraph.

In this Ordinance, a reference to non-compliant structures
necessary for, or ancillary to, the operation of a columbarium
meahs Is a reference to non-compliant structures that are
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(9)

structures necessary for, or ancillary to, the operation of the
columbarium within the meaning of subsection (7).

If a specified instrument is transferred under section 32, a
reference in this Ordinance to the person holding the
instrument is to be construed as a reference to the person to
whom it has been transferred.

Meaning of sale of interment right

1)

For the purposes of this Ordinance—

sell (H{£5), in relation to an interment right, includes—

(2)

(3)

(a) offer the interment right for sale; and

(b) make an agreement for the sale of the interment right to
another person.

For the purposes of this Ordinance, a sale of an interment
right in respect of a columbarium includes a disposition of the
interment right to a person if the person, directly or indirectly,
In connection with the disposition makes payments (whether
or not any of the payments are described as donations) in one
or more of the following manners—

(a) pays a sum periodically during the period for which the
interment right lasts;

(b) pays a fixed sum, by instalment or otherwise;

(c) makes payments in any other manner.

For the purposes of this Ordinance—

(a) a sale of an interment right in respect of a columbarium

includes—
(i) such a sale, even before the columbarium is
constructed;

(i) such a sale, even if no dedicated person is named,
and
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(it)  such a sale to a person for resale; and

(b) a sale of an interment right in respect of a niche in a
columbarium includes a sale of an interment right in
respect of—

(i) a particular niche, or a niche to be allocated, in the
columbarium; or

(i) aniche in existence, or a niche to be constructed, in
the columbarium.

Ordinance not applicable to Government columbaria, private
cemeteries, private crematoria, er-undertakers of burials, etc.

(1) This Ordinance does not apply to any of the following—

(a) a columbarium that is built, operated, administered or
maintained by the Government, including one that is in a
Government crematorium specified in Part 5 of the Fifth
Schedule to the Public Health and Municipal Services
Ordinance (Cap. 132);

(b) a columbarium that is in a private cemetery specified in
Part 2 of that Schedule;

(c) a columbarium under the management and control of a
person specified in Part 2A of that Schedule;

(d) an authorized private crematorium specified in Part 6 of
that Schedule to the extent that the keeping of ashes in it
Is transient and incidental to its operation as a
crematorium.

(2) This Ordinance (except Part 7 and Schedule 5) does not apply
to a columbarium if—

(a) it is the place of business of a person holding a licence
under the Undertakers of Burials Regulation (Cap. 132
sub. leg. CB); and
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(b) that licence does not prohibit the keeping of ashes in that
place of business.

4A. Ordinance not applicable to premises where ash transforming
work is carried out

(1) This Ordinance does not apply to any premises that are used
for carrying out the transformation work in respect of any
ashes (workplace) if—

(a) the workplace is not situated within any columbarium
premises;

(b) the keeping of ashes in the workplace is transient and
incidental to the carrying out of the transformation
work;

(c) no interment right in respect of the workplace is sold;

(d) no person may be allowed to pay worship, and no ritual
offerings may be given, in the workplace to any
deceased; and

(e) the person operating, keeping, managing or in any other
way having control of the workplace—

(i) has kept a register of the delivery of ashes and
synthetic materials to and from the workplace;

(i) has entered the following particulars into the
register—

(A) the name of each deceased whose ashes are
delivered to the workplace, and the date of
the delivery of those ashes to the workplace;
and

(B) the description of the synthetic material that
the ashes of each deceased are transformed
into, and the date of the delivery of the
synthetic material and the remaining ashes (if
any) from the workplace; and
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4B.

(ilf) makes the register available for inspection, on
request, by the Director or an authorized officer.

(2) Inthis section—

synthetic material (A Z&#77), in relation to any ashes, means the

synthetic diamond, jewellery, ornament or other material
transformed from the ashes or part of the ashes;

transformation work (##/£_7./7), in relation to any ashes—

() means the manufacturing process by which the ashes, or
part of the ashes, are transformed into synthetic
material; and

(b) includes any activity that is ancillary to any such
manufacturing process (such as the delivery and
collection of the ashes or the synthetic material).

(3) Inthis section, a reference to giving ritual offerings includes a
reference to—

(@) the laying of flowers or wreaths; or

(b) the burning of candle-sticks, joss paper, incense or
sacrificial articles.

Ordinance not applicable to premises where transient exhibition
of ashes is held

This Ordinance does not apply to any premises during the time
when an exhibition of ashes (whether in the form of relics or
otherwise) is held in, on or at them if—

(@) the exhibition is held for a period of not more than 14
days;

(b) ashes are kept in, on or at the premises only for the
purpose of the exhibition;

(c) no more than 10 containers of ashes are kept in, on or at
the premises;
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(d) each container contains, or is claimed, represented or
held out to be containing, the ashes of only 1 person;
and

(e) no interment right in respect of the premises is sold.

Ordinance not applicable to domestic keeping of ashes

(1) This Ordinance does not apply to the keeping of ashes in any
domestic premises if—

(@) no more than 510 containers of ashes are kept in the
premises; and

(b) each container contains, or is claimed, represented or
held out to be containing, the ashes of only 1 person.

(2) In this section—

domestic premises ({3 %) means premises used solely or

principally for residential purposes and constituting a separate
household unit.
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Part 2
Private Columbaria Licensing Board

Establishment of Licensing Board

(1) A board is established with the name “Private Columbaria
Licensing Board” in English and “FA =5 K2 B g% 5
=" In Chinese.

(2) Schedule 1 (which makes provisions about the constitution
and proceedings of the Licensing Board) has effect.

Functions and powers of Licensing Board
(1) The prineipal-functions of the Licensing Board are—

(a) to regulate the operation and management of columbaria
and, in particular—

(i) to consider and determine applications made to it
under this Ordinance;

(i) to issue guidelines and codes of practice about the
operation and management of columbaria; and

(i)  to handle complaints against, and investigate into
irregularities of, operators of columbaria and to
exercise the power to revoke or suspend a specified
instrument or other disciplinary powers under this
Ordinance; and

(b) to do any other things that the Licensing Board is
required or authorized to do by this Ordinance.

(2) The Licensing Board has all ancillary powers that may be
necessary to enable it to perform its functions.
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Part 3

Control on Operation of Columbaria

Restriction on operating columbarium

(1)

(2)

(2A)

3)

A person must not operate, keep, manage or in any other way
have control of a columbarium, otherwise than in accordance
with a licence.

Subsection (1) does not prohibit a person from operating,

keeping, managing or in any other way having control of a

columbarium, otherwise than in accordance with a licence,

if—

(a) the person does not sell any interment right in respect of
the columbarium; and

(b) the person holds, in respect of the columbarium—
(i) anexemption; or
(i) atemporary suspension of liability.
If—
(2) aspecified instrument in respect of a columbarium; or

(b) an authorization under a licence to sell interment rights
in respect of a columbarium,

Is suspended, a person who operates, keeps, manages or in
any other way has control of the columbarium in accordance
with the specified instrument or licence does not contravene
subsection (1) in respect of the columbarium if all the
requirements, terms and conditions imposed by the Licensing
Board upon suspending the specified instrument or
authorization are complied with.

A person does not contravene subsection (1) in respect of a
columbarium merely by giving an undertaking to carry out the
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prescribed ash disposal procedures (within the meaning of
section 6 of Schedule 5) in respect of the columbarium and
actually carrying out the procedures.

Offences relating to section 8

If a person contravenes section 8(1) in respect of a
columbarium—

1)

()

3)

(a)
(b)

the person commits an offence; and

each person who is the owner, tenant, lessee or person in
charge of the columbarium premises commits an
offence.

A person who commits an offence under subsection (1) is
liable—

(a)
(b)

on summary conviction to a fine of $2,000,000 and to
Imprisonment for 3 years; and

on conviction on indictment to a fine of $5,000,000 and
to imprisonment for 7 years.

A person charged with an offence under subsection (1) in
respect of any premises has a defence if the person establishes
that, at the time of the alleged offence—

(a)

(b)

the person did not know and could not have reasonably
known that the premises concerned were a columbarium;
or

the person believed on reasonable grounds that the
person who operated, kept, managed or otherwise had
control of the columbarium—

(i) did so under a licence; or

(i) did not sell any interment right in respect of the
columbarium and held, in respect of the
columbarium, an exemption or a—temporary
suspension of liability.
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(4) A person charged with an offence under subsection (1) is to be

()

taken to have established a fact that needs to be established for
the purpose of a defence under subsection (3)(a) or (b) if—

(a) there is sufficient evidence to raise an issue as to that
alleged fact; and

(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

Subsection (1) has effect subject to section 64(1).
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10.

Part 4

Instruments Required for Operating Columbaria

Division 1—General Provisions

Interpretation of Part 4
In this Part—
ash interment capacity (‘5 K Z & &), in relation to a

columbarium in respect of which a licence is applied for or is
issued, means the following particulars—

ash

(a)

(b)

()

the maximum number of containers of ashes that may be
interred in each niche in the columbarium, and the total
maximum number of sets of ashes that may be interred
in the niches;

the total maximum number of sets of ashes that may be
interred otherwise than in niches in any area in the
columbarium; and

the total maximum number of sets of ashes that may be
interred in the columbarium;

interment layout (/& M %2 5 A /=), in relation to a
columbarium, means the following particulars—

(a)
(b)

(c)

the location and serial numbering of niches in the
columbarium;

(if a licence is applied for or is issued in respect of the
columbarium) any area in the columbarium in which
ashes may be interred otherwise than in niches; and

(if an exemption is applied for or is issued in respect of
the columbarium that is a columbarium of a Chinese
temple as referred to in section 46C) the location of the
religious ash pagoda as defined by section 46C(14);
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11.

11A.

ash interment quantity (& K Z X ¥ =), in relation to a
columbarium, means the following particulars—

(a)

(b)

(©)

the number of containers of ashes interred in each niche
In the columbarium; and the total number of sets of
ashes interred in the niches—and—the—names—ofthe
dedicated persons;

(if a licence is applied for or is issued in respect of the
columbarium) the number of sets of ashes that are
interred otherwise than in niches in any area in the

columbarium-and-the—names—of-the—dedicated-persons;

and

the total number of sets of ashes that are interred in the
columbarium.

Licence, exemption and temporary suspension of liability

The Licensing Board may, on application and subject to any
conditions that the Licensing Board thinks fit to impose—

1)

(@)
(b)

(c)

Issue or renew a licence in respect of a columbarium;

Issue or renew an exemption in respect of a pre-Bill
columbarium; andor

issue or extend a temporary suspension of liability in
respect of a pre-Bill columbarium.

Time limit for application for specified instrument

Subject to subsection (2), an application for the issue of a
licence in respect of a columbarium may be made to the
Licensing Board at any time after the expiry of 6 months
beginning on the enactment date.

An application for the issue of a specified instrument in
respect of a pre-Bill columbarium must be made to the
Licensing Board at any time—

1)

(2)
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11B.

(3)

(4)

()

(6)

(a) after the expiry of 6 months beginning on the enactment
date; but

(b) before the expiry of 9 months beginning on that date.

Despite subsection (2), the Licensing Board may consider an
application for the issue of a specified instrument in respect of
a pre-Bill columbarium out of time if—

(a) the applicant has a reasonable excuse for failing to
make the application within time; and

(b) in all the circumstances of the case, the Licensing Board
considers that it is just and equitable to consider the
application.

An application for the renewal of a licence or exemption must
be made to the Licensing Board not later than 18 months
before the expiry of the validity period of the licence or
exemption (as the case requires).

Subject to subsection (6), an application for the extension of a
temporary suspension of liability must be made to the
Licensing Board not later than 12 months before the expiry of
the validity period of the temporary suspension of liability.

If the validity period of a temporary suspension of liability
does not exceed 12 months, an application for the extension of
the temporary suspension of liability must be made to the
Licensing Board not later than the date specified by it.

Validity period of specified instrument

(2)

(3)

The Licensing Board may, in its discretion, determine the
term for which the specified instrument is issued, renewed or
extended (validity period).

The validity period of a licence must not exceed the shorter of
the following—
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(4)

()

(@) where—

(i) the columbarium premises are held directly from
the Government under a lease—the remainder of
the term of the lease; or

(i) the columbarium premises are occupied under a
tenancy—the remainder of the term of the tenancy;

(b) 10 years.

The validity period of an exemption—in—respect—of
eellum_leauum PFEFASES eeeupleell lunelel & telnaneﬁyl lease Q'F
the—tenancy—lease—or—other—instrument.exemption must not

exceed —

(@) where the columbarium premises are held directly from
the Government under a lease —the remainder of the

term of the lease; or

(b) where the columbarium premises are occupied under a
tenancy —the remainder of the term of the tenancy.

The validity period of a temporary suspension of liability must

not exceed eheehepteeenheq‘-euewmg—(a)—#—the
lease-or-otherinstrument—{(b)—3-years.3 years.

Soclbippstndar oo cnoet faems fopancns oo tan Coonnrorsang
tl.'at |s£|e||ewalele_ ﬁ_enla pe_llelel_le basis Elt“d tell_nlmallele Ie“ Rotice
tenaney-agreement:
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12.

(7) Subject to subsections (3)(b) and (5}{b}(5), if the columbarium
premises are occupied under a short term tenancy granted by
the Government, the validity period of a specified instrument
issued, renewed or extended in respect of the eelumbarium
premises—referred—to—in—subsection—{6)—premises may be
concurrent with the period for which the short term tenancy
lasts.

(7TA) A specified instrument in respect of which an application for
renewal or extension is made in accordance with section 11A,
and which expires prior to the determination by the Licensing
Board of the application, remains in effect until the
determination of the application unless—

() the application is withdrawn;
(b) the specified instrument is revoked under section 33;

(c) for a licence—(despite subsection (3)(b)) the term
referred to in subsection (3)(a)(i) or (ii) expires; or

(d) for an exemption—the term referred to in subsection
(4)(@) or (b) expires.
(8) A licence may be subject to review within its validity period
on the dates specified in the licence.

(9) A temporary suspension of liability may not be extended more
than once, unless exceptional circumstances exist.

No specified instrument issued if columbarium subject to
specified law enforcement action

(1) Subsections (2) and (3) have effect despite section 11(1).

(2) The Licensing Board may not grant an application for the
issue of a specified instrument in respect of a columbarium
if—

(a) the operation of the columbarium, or any part of it,
constitutes an  unauthorized  development in
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contravention of section 20(7) or 21(1) of the Town
Planning Ordinance (Cap. 131); and

(b) in respect of the unauthorized development—

(i) proceedings for prosecution of an offence under
section 20(8) or 21(2) of that Ordinance have been
instituted, whether against the applicant or any
other person, before the making of the application;
or

(i) anotice—

(A) has been served, whether on the applicant or
any other person, under section 23(1) or (2) of
that Ordinance before the making of the
application; and

(B) has not been complied with or withdrawn.

(3) The Licensing Board may not grant an application for the
issue of a specified instrument in respect of a columbarium
if—

(@) any building or building works in, on or at the
columbarium, or any part of it, have been completed or
carried out in contravention of section 14(1) of the
Buildings Ordinance (Cap. 123); and

(b) in respect of the building or building works, an order
under section 24(1) of that Ordinance—

(i) has been served, whether on the applicant or any
other person, before the making of the application;
and

(i)  has not been complied with or withdrawn.
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Division 2—Eligibility Criteria

Subdivision 1—L.icence for Operating Columbaria (Including Selling

Interment Rights)

13. Licence—eligibility based on legal compliance, premises held
| from Government-and-managementplan, etc.

(1) The Licensing Board may refuse an application for the issue

(2)

(3)

of a licence in respect of a columbarium if—

(a) the applicant fails to prove to the satisfaction of the
Licensing Board that the columbarium complies with all
of the following—

(i) the land-related requirements;
(it)  the planning-related requirements;
(iti)  the building-related requirements; or

(b) the applicant fails to prove to the satisfaction of the
Licensing Board that the applicant holds the
columbarium premises directly from the Government;
whether—under—a—lease—Heenee—oar—otherwise: under a
lease.

Despite section 11(1), the Licensing Board may grant an
application for the issue of a licence in respect of a
columbarium only if a management plan, prepared—by—the
apphieantsubmitted by the applicant in respect of the
columbarium and covering matters required under section 85,
has been approved by the Licensing Board.

In relation to an application for the issue of a licence in
respect of a columbarium, where a deed of mutual covenant is
in force in respect of the columbarium premises, the Licensing
Board may refuse the application if the applicant fails to
produce the legal advice required under section 18(3).
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14, Modifications of section 13 for pre-Bill columbarium

(1)

(2)

3)

In relation to an application for the issue of a licence in
respect of a pre-Bill columbarium, section 13 is modified in
the manner specified in subsections (2) and (3) if the applicant
proves to the satisfaction of the Licensing Board—

(a) that the ash interment layout is limited in extent to that
as at the Bill announcement time;

(b) that the ash interment capacity is limited to that as at the
Bill announcement time; and

(c) that the extent of occupation of land as is necessary for,
or ancillary to, the operation of the columbarium is
limited to that as was necessary for, or ancillary to, its
operation as at the Bill announcement time.

The Licensing Board may decide not to refuse the application
under section 13(1)(a)(iii), even if the pre-Bill columbarium
does not comply with the building-related requirements, if—

(a) the non-compliant structures necessary for, or ancillary
to, the operation of the columbarium are structures
certifiable for a pre-Bill columbarium; and

(b) the requirements applicable to the structures (specified in
section 4(3) of Schedule 2) are complied with.

The Licensing Board may decide not to refuse the application
under section 13(1)(b), even if the applicant does not hold the
columbarium premises directly from the Government;-whether
uvhder-a-lease;-licence-or-otherwise under a lease, if—

(a) the Licensing Board is of the opinion that it would have
granted the application but for that section; and

(b) the applicant proves to the satisfaction of the Licensing
Board that the applicant has the right to continue to use
the columbarium premises for at least 5 years beginning
on the date on which the licence, if issued, is to take
effect.
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15.

Subdivision 2—Instruments for Pre-Bill Columbaria to Continue
Operation, without Selling Interment Rights

Exemption for pre-Bill columbarium—eligibility based on
datedness, legal compliance and premises held from
Government or right to occupation

(1) The Licensing Board may refuse an application for the issue
of an exemption in respect of a pre-Bill columbarium if the
applicant fails to prove to the satisfaction of the Licensing
Board one or more of the following—

(a)
(b)
()

(d)
(€)
(f)
(9)

that the ash interment layout is limited in extent to that
as at the Bill announcement time;

that the ash interment quantity is limited to that as at the
Bill announcement time;

that the extent of occupation of land as is necessary for,
or ancillary to, the operation of the columbarium is
limited to that as was necessary for, or ancillary to, its
operation as at the Bill announcement time;

that the columbarium commenced operation before 1
January 1990;

that no interment right in respect of the columbarium has
been sold since the Bill announcement time;

the columbarium complies with the land-related
requirements;

either—

(i) the columbarium complies with the building-
related requirements; or

(i) the non-compliant structures necessary for, or
ancillary to, the operation of the columbarium are
structures certifiable for a pre-Bill columbarium,
and the requirements applicable to the structures
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(specified in section 4(3) of Schedule 2) are
complied with;

(h) either—

(i)

(i)

the applicant holds the columbarium premises
directly from the Government,—whether—uhder—a
leaseticence-or-otherwise;—or under a lease; or

(if the Licensing Board is of the opinion that it
would have granted the application but for
subparagraph (i)) the applicant has the right to
continue to use the columbarium premises for at
least 5 years beginning on the date on which the
exemption, if issued, is to take effect.

(1A) The Licensing Board may decide not to refuse the application
under subsection (1)(b)—

(2)

@ if—
(1)

(if)

(if)

ashes are interred in the pre-Bill columbarium
after the Bill announcement time but before the
enactment date; and

the interment right in respect of those ashes was
sold before the Bill announcement time; or

ashes are interred in a religious ash pagoda as
defined by section 46C(14) in the pre-Bill
columbarium after the Bill announcement time but
before the enactment date; and

the interment right in respect of those ashes was
exercised, without any fees, charges or other sums
payable or paid for interment of the ashes.

For the purposes of subsection (1)(d), the operation of a
columbarium commenced on the earlier of the following—
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16.

(a) the first time when a set of ashes was interred in a niche
in the columbarium;

(b) the first time when an interment right in respect of a
niche in the columbarium was sold.

Temporary suspension of liability for pre-Bill columbarium—
eligibility based on accompanying application for licence or
exemption, etc.

1)

(2)

The Licensing Board may refuse an application for the issue
of a temporary suspension of liability in respect of a pre-Bill
columbarium unless the applicant has also made in respect of
the columbarium either or both of the following—

(a) an application for the issue of a licence;
(b) an application for the issue of an exemption.

The Licensing Board may refuse an application for the issue
of a temporary suspension of liability in respect of a pre-Bill
columbarium if—

(a) the applicant fails to prove to the satisfaction of the
Licensing Board one or more of the following—

(i) that the ash interment layout is limited in extent to
that as at the Bill announcement time;

(i) if the applicant also applies for the issue of a
licence in respect of the columbarium—that the ash
interment capacity is limited to that as at the Bill
announcement time;

(iti) if the applicant also applies for the issue of an
exemption in respect of the columbarium—that the
ash interment quantity is limited to that as at the
Bill announcement time;

(iv) that the extent of occupation of land as is necessary
for, or ancillary to, the operation of the
columbarium is limited to that as was necessary
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for, or ancillary to, its operation as at the Bill
announcement time; or

(b) the Director-of-Lands—considers—that-the occupation of
land as is necessary for, or ancillary to, the operation of
the columbarium (to the extent as shown in the plans
required under section 19) includes unlawful occupation
of unleased land but the applicant—

(i)
(if)

does not apply to the Director of Lands for lawful
authority to occupy the unleased land; or

does not provide a written declaration to the
Director of Lands that the applicant has no claim to
the unleased land, whether based on possession of
the unleased land before, on or after the date of
application or on any other ground.

(3) The Licensing Board may refuse an application under
subsection (1) if the applicant fails to prove to the satisfaction
of the Licensing Board that the columbarium has been
certified, by a qualified professional, as not posing any
obvious or imminent danger in terms of building safety and

(4)

fire safety.

The Licensing Board may decide not to refuse the application
(made together with a related application for the issue of an
exemption) under subsection (2)(a)(iii)—

(@) if—
(1)

ashes are interred in the pre-Bill columbarium
after the Bill announcement time but before the
enactment date; and

the interment right in respect of those ashes was
sold before the Bill announcement time; or

ashes are interred in a religious ash pagoda as
defined by section 46C(14) in the pre-Bill
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17.

18.

columbarium after the Bill announcement time but
before the enactment date; and

(i) the interment right in respect of those ashes was
exercised, without any fees, charges or other sums
payable or paid for interment of the ashes.

Subdivision 3—Mliscellaneous

Considerations relevant to determination of applications

1)

(2)

This section applies to the determination by the Licensing
Board of an application for a specified instrument in respect
of a columbarium.

The Licensing Board—
(a) must have regard to the public interest; and
(b) may have regard to any other relevant considerations.

Division 3—Application for Specified Instrument

Subdivision 1—General Provisions

Form of, and information required for, application

1)

An application for a specified instrument in respect of a
columbarium—

(@) must be made, in writing, to the Licensing Board in the
specified form and in the manner determined by it; and

(b) must be accompanied by—

(i) for an application for the issue of a licence—a
management plan for the Licensing Board’s
approval for the purposes of section 13(2);

(ia) for an application for the issue of an exemption (if
any interment right in respect of any niche in the
pre-Bill columbarium was sold before the Bill
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18A.

(2)

3)

announcement time but has not been exercised, or
has only been exercised partially, before that
time)—the registers required under section 18A;

(i)  the plans of the columbarium; and

(iti) the information, certificates and other decuments
Fiod in licat : | .
reguired-by-the-Licensing-Beard--documents—

(A) specified in the application form; or

(B) otherwise reasonably required by the
Licensing Board.

Without limiting subsection (1)(b)(iii), the Licensing Board
may, in relation to an application for a specified instrument in
respect of a columbarium, require the applicant to produce
evidence to prove that the owner of the columbarium premises
has, or all the joint owners or co-owners of the columbarium
premises have, given authorization or consent for the
premises to be used as a columbarium.

In addition to the information required under subsection
(1)(b), an application for the issue of a licence in respect of a
columbarium, where a deed of mutual covenant is in force in
respect of the columbarium premises, must be accompanied
by a written legal advice of a legal practitioner (who is
qualified to practise as counsel or to act as a solicitor in
Hong Kong) confirming that there is no express restrictive
covenant in the deed to the effect that—

(@) any use of the premises as a columbarium is prohibited;
(b) any commercial use of the premises is prohibited; or
(c) only private residential use of the premises is permitted.

Requirements about registers accompanying application

1)

For the purposes of section 18(1)(b)(ia), the following
registers of a pre-Bill columbarium are to accompany an
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19.

application for the issue of an exemption in respect of the
columbarium—

(2) a register on the niches in the columbarium in respect of
which the interment rights were sold before the Bill
announcement time but have not been exercised; and

(b) a register on the niches in the columbarium in respect of
which the interment rights were sold before the Bill
announcement time but are only exercised partially.

(2) The registers—
(@) must be in the specified form;

(b) must contain the particulars specified by the Licensing
Board; and

(c) must be kept in the manner determined by the Licensing
Board.

Requirements about plans accompanying application

(1) For the purposes of section 18(b)}#)18(1)(b)(i1), the plans of a
columbarium that are to accompany an application for a
specified instrument in respect of a columbarium must comply
with the requirements in this section.

(2) The plans must include a site plan, layout plan and floor plans,
each of which must be in the number of copies, and drawn to
the scale, that the Licensing Board requires.

(3) The plans must show the following particulars to be
authorized or permitted by the specified instrument under
application—

(a) the ash interment layout;

(b) (for an application for the issue or renewal of a licence)
the ash interment capacity;

(c) (for an application for the issue or renewal of an
exemption, or for the issue or extension of a temporary
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(4)

(d)
(€)

suspension of liability, in respect of a pre-Bill
columbarium) the ash interment quantity;

the extent of occupation of land as is necessary for, or
ancillary to, the operation of the columbarium; and

the structures necessary for, or ancillary to, the operation
of the columbarium.

A qualified professional must certify that the current site
situation of the columbarium premises conforms to the plans
in all respects.

20. Approved plans to be endorsed

(1) The Licensing Board may approve plans of a columbarium for
the purposes of an application for a specified instrument only

(2)

if—

(a)

(b)

it is satisfied that the current site situation of the
columbarium premises conforms to the plans in all
respects including the particulars specified in subsection
(2); and

having regard to sections 12, 13, 14, 15 and 16, the
Licensing Board decides to grant the application and

authorize or permit the particulars specified in
subsection (2) as shown in the plans.

The particulars are—

(a)
(b)

(©)

the ash interment layout;

(for an application for the issue or renewal of a licence)
the ash interment capacity;

(for an application for the issue or renewal of an
exemption, or for the issue or extension of a temporary
suspension of liability, in respect of a pre-Bill
columbarium) the ash interment quantity;
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(d)
(€)

the extent of occupation of land as is necessary for, or
ancillary to, the operation of the columbarium; and

the structures necessary for, or ancillary to, the operation
of the columbarium.

(3) On approving the plans, the Licensing Board—

(a)

(ab)

(b)
(©)

must endorse the approval on each plan in each set of the
plans to that effect;

(if the Licensing Board endorses the registers required
under section 18A that accompany an application for the
issue of an exemption) must attach the endorsed
registers to the plans;

must return 1 set of the plans to the applicant; and
may retain the remaining sets of plans.

Subdivision 2—Applications in respect of Pre-Bill Columbaria

21. Application concerning pre-Bill columbarium—time—Hmit;

evidence of ash interment layout and ash interment quantity as
at Bill-announcement-time-evidence of ash interment layout and

quantity, etc. and plans
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by in—allthe_ci 4 _the_Licensi I

3)

(4)

L | R I bl ¥ |
&p-p-l—l-@&t—l-@-n—- } .

An application for a specified instrument in respect of a pre-
Bill columbarium, to which section-14-15-6r-16-orsection4
cheenociip 2 fonen o collod an ol ag e coloded necnioion
an eligibility-related provision is relevant, must be
accompanied by evidence of the following particulars (each is
called an eligibility-related particular)—

(@) the ash interment layout as at the Bill announcement
time;

(b) (for an application for the issue or renewal of a licence)
the ash interment capacity as at the Bill announcement
time;

(c) (for an application for the issue or renewal of an
exemption, or for the issue or extension of a temporary

suspension of liability) the ash interment quantity as at
the Bill announcement time;

(d) the extent of occupation of land as was necessary for, or
ancillary to, the operation of the columbarium as at the
Bill announcement time;

(e) the fact that any structures necessary for, or ancillary to,
the operation of the columbarium existed as at the Bill
announcement time; and

() (for an application for the issue of an exemption) the
first date on which a set of ashes was interred in a niche
in the columbarium or the first date on which an
interment right in respect of a niche in the columbarium
was sold.

In addition to the plans required under section 19, an
application for a specified instrument in respect of a pre-Bill
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22.

()

(6)

columbarium must also be accompanied by a set of plans that
meet the following requirements—

(a) they must show the eligibility-related particulars; and

(b) they must identify the extent (if any) to which the
particulars to be authorized or permitted as referred to in
section 19(3) differ from those as referred to in
paragraph (a).

On approving the plans in accordance with section 20 for the
purposes of an application for a specified instrument in
respect of a pre-Bill columbarium, the Licensing Board must
decide on, and identify, the following in the plans—

(a) for a temporary suspension of liability—the extent of
unlawful occupation of unleased land as is necessary for,
or ancillary to, the operation of the columbarium and
covered by the temporary suspension of Habihity:
andliability;

(ab) for an exemption in respect of a pre-Bill columbarium

that is a columbarium of a Chinese temple as referred to
in section 46C—the location of the religious ash pagoda
as defined by section 46C(14); and

(b) structures certifiable for a pre-Bill columbarium in, on or
at the columbarium as are covered by the specified
Instrument.

In subsection (3)—

eligibility-related provision (Z/%745/#//% <) means section 14, 15

or 16 or section 4 of Schedule 2.

Notification scheme: proof of particulars about pre-Bill
columbarium

1)

In this section—
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(a)

operatoroperator (=## A), in relation to a columbarium,
means a person who operated, kept, managed or in any
other way had control of the columbarium;

b} eligibility-related-provision-has{ . .

(€)

(f)

eligibility-related provision (& /57615 ) has the
meaning given by section 21(6);

notifiable-particulars-mean-notifiable particulars (7%
#r7F1%) means batch 1 particulars or batch 2 particulars;

batch-1-particulars-mean-batch 1 particulars (1 247F
/%) means any of the eligibility-related particulars
referred to in section 21(3)(a), (b), (c) or (f) or the
particulars of furnaces for burning offerings existing in
the columbarium concerned as at the Bill announcement
time;

batch-2-particulars-mean-batch 2 particulars (52 247F
/%) means the particulars of any other facilities (whether
or not they are building or building works) existing in
the columbarium concerned as at the Bill announcement
time that the operator intended to claim to be relevant to
the eligibility-related particulars referred to in section
21(3)(d) andor (e);
the-notification-scheme-is-notification scheme (F#/57/
Z7) means the administrative scheme that was
announced by the Secretary at the Bill announcement
time—
(i) for the Director or a public officer authorized to act
for the purposes of the scheme (either is called a
scheme officer) to ascertain the notifiable

particulars in the manner described in subsections
(2), (3) and (4); and
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()

(3)

(4)

(i) for facilitating, in the manner described in
subsections (5), (6), (7) and (8), the determination
of whether any notifiable particulars are proved for
the purposes of an application for a specified
instrument in respect of a pre-Bill columbarium.

Under the notification scheme, an operator of a pre-Bill
columbarium was—

(a) to provide to a scheme officer, in the number of copies
and prepared in the manner as the scheme officer
determined—

(i) astatement of the notifiable particulars; and

(i) any other records relating to the notifiable
particulars as the scheme officer determined; and

(b) to give consent to the scheme officer to enter into the
columbarium during the following periods to verify the
statement and records provided by the operator to
ascertain the notifiable particulars—

(i) for batch 1 particulars,—particulars—the period
beginning at the Bill announcement time and

ending on 30 June 2014; and

(i) for batch 2 particulars,—particulars—the period
beginning at the Bill announcement time and

ending on 31 August 2014.

On entering into the columbarium and verifying the statement
of the notifiable particulars and records provided by the
operator and being satisfied with their accuracy, the scheme
officer might take photographs and make any other records.

After compiling the records, the scheme officer might, if he or

she so desired, prepare-the-felewingin-duplicateand-might
: I o the ofl I

(a) astatement of the notifiable particulars; and
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()
(6)

(7)

(8)

(b) aset of photographs taken and other records made as the
scheme officer thought fit, relating to the notifiable
particulars (including plans to indicate the location of
any facilities).

Subsections (6), (7), (8) and (9) apply to an application for a
specified instrument in respect of a pre-Bill columbarium.

For the purposes of the eligibility-related provisions, a
statement of the notifiable particulars prepared, the
photographs taken and other records (including plans) made,
under the notification scheme by the scheme officer under
subsection (4) is evidence of the notifiable particulars in the
absence of evidence to the contrary.

To avoid doubt, for the purposes of section 21(3)(d) and (e)—

(a) subsection (6) relates only to proof of the existence of
the furnaces for burning offerings or any other facilities
in the columbarium as at the Bill announcement time
and the occupation of land by the furnaces or facilities
as at that time; and

(b) subsection (6) does not affect the Licensing Board’s
determination of whether the furnaces or facilities fall
within the essential ancillary facilities referred to in—

(i) section 2(1) (definition of columbarium) or section
2(35)(b), (6)(b) or (7)(b); or
(i) paragraph (a)(ii) of the definition of structures

certifiable for a pre-Bill columbarium in section
4(1) of Schedule 2.

The Licensing Board may treat the applicant as having failed
to prove to its satisfaction any notifiable particulars in respect
of the columbarium for the purposes of an eligibility-related
provision unless the—appheantproves—them—byproducing-a
copy of the statement of the notifiable particulars,
photographs and other records (including plans) prepared
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under subsection (4) (as read with subsection (6)) is produced
to prove them.

(9) For the purposes of an application for a specified instrument
in respect of a columbarium that is alleged to be a pre-Bill
columbarium, the Licensing Board may, in its sole and
absolute discretion, consider evidence of the notifiable
particulars other than evidence referred to in subsection (4)
If———f oo canl cnticlioe he L leomelnn Doned el
tI|e_ _app_lleant Was pnee_lueleel From—partisipating * tl,'e
netlllea;uen scheme-by cHreumstances beyond tl|e_appllea||t S
eenltlel_ and I(b) the apl pllleantl pleel_ ulees euflelenele 9.'
subseetion—{4).the applicant produces evidence that satisfies

the Licensing Board.
Division 4—Form and Conditions of Specified Instruments

Subdivision 1—L.icence for Operating Columbarium (Including Selling
Interment Rights)

23. Licence—form
(1) A licence in respect of a columbarium—
(@) must be in the specified form; and
(b) must have annexed to it a set of the approved plans.
(2) The licence must state—

(a) that the person to whom it is issued is authorized to
operate, keep, manage or in any other way have control
of the columbarium; and

(b) that, subject to section 33, the authorization includes an
authorization to sell interment rights in respect of the
columbarium.

(3) The licence must specify—
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24,

25,

(a) the conditions to which it is subject; and
(b) its validity period.

Licence—conditions about ash interment, non-compliant
structures and management plan

The-hieence-A licence in respect of a columbarium is subject to the
following conditions—

(a) that the number of sets of ashes kept in the columbarium
must be limited to the ash interment -capacity
speetfiedshown in the approved plans;

(b) for a pre-Bill columbarium—that the non-compliant
structures necessary for, or ancillary to, the operation of
the columbarium must be limited to the structures
certifiable for a pre-Bill columbarium shown in the
approved plans; and

(c) that the licence holder must operate and manage the
columbarium in accordance with the management plan
approved for the purposes of section 13(2) in respect of
the columbarium.

Licence—further conditions

Without limiting section 11(1), the Licensing Board may as it
thinks fit impose conditions on a licence in respect of a
columbarium—

(a) restricting any subletting or assignment of the
columbarium premises, or any part of it, in a manner that
Is inconsistent with the operation of the columbarium;

(b) requiring that the requirements for enforceability of an
agreement for the sale of an interment right under
section 41 be met in respect of each agreement for the
sale of an interment right in respect of the columbarium;
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26.

217,

(d)

on measures relating to building safety, fire safety, other
safety matters, drainage and sewage, including requiring
certificates or reports, by a qualified professional, to be
submitted to the Licensing Board at regular intervals;
and

on measures for minimizing the environmental nuisance
caused to the neighbourhood by the operation of the
columbarium.

Subdivision 2—Exemption

Exemption—form
An exemption in respect of a pre-Bill columbarium—

(1)

(2)

3)

(a)
(b)

must be in the specified form; and
must have annexed to it a set of the approved plans.

The exemption must state—

(a)

(b)

that the person to whom it is issued remains prohibited
under section 8 from selling any interment right in
respect of the columbarium; and

that, subject to the prohibition referred to in paragraph
(@), the person is exempted from the requirement under
that section for obtaining a licence for operating,
keeping, managing or in any other way having control of
the columbarium.

The exemption must specify—

(a)
(b)

the conditions to which it is subject; and
its validity period.

Exemption—conditions about ash interment and non-compliant

structures

An exemption in respect of a pre-Bill columbarium is subject to all
of the following conditions—
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(a) subject to sections 46A and 46C, that the ashes interred
in the columbarium must be limited to the ash interment
guantity as shown in the approved plans;

(b) that the non-compliant structures necessary for, or
ancillary to, the operation of the columbarium must be
limited to the structures certifiable for a pre-Bill
columbarium shown in the approved plans.

28. Exemption—further conditions

Without limiting section 11(1), the Licensing Board may as it
thinks fit impose conditions on an exemption in respect of a pre-
Bill columbarium—

(a) on measures relating to building safety, fire safety, other
safety matters, drainage and sewage, including requiring
certificates or reports, by a qualified professional, to be
submitted to the Licensing Board at regular intervals;
and

(b) on measures for minimizing the environmental nuisance
caused to the neighbourhood by the operation of the
columbarium.

Subdivision 3—Temporary Suspension of Liability

29. Temporary suspension of liability—form
(1) A temporary suspension of liability in respect of a pre-Bill
columbarium—

(@) must be in the specified form; and
(b) must have annexed to it a set of the approved plans.
(2) TheA temporary suspension of liability must state—
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30.

3)

(a) that the person to whom it is issued remains prohibited
under section 8 from selling any interment right in
respect of the columbarium; and

(b) that, subject to the prohibition referred to in paragraph
(a), the person’s liability under that section for operating,
keeping, managing or in any other way having control of
the columbarium without a licence is suspended
temporarily.

The temporary suspension of liability must specify—
(a) the conditions to which it is subject; and
(b) its validity period.

Temporary suspension of liability—conditions about steps to be
taken, unleased land and non-compliant structures

1)

(2)

A temporary suspension of liability in respect of a pre-Bill
columbarium for which an application for the issue of a
licence is pending is subject to the condition that its holder
must take, with reasonable expedition, all necessary steps
towards—

(@) meeting the requirements referred to in section 13
(whether or not as modified under section 14); and

(b) procuring the issue of the licence before the expiry of the
temporary suspension of liability.

A temporary suspension of liability in respect of a pre-Bill
columbarium for which an application for the issue of an
exemption is pending is subject to the condition that its holder
must take, with reasonable expedition, all necessary steps
towards—

(a) meeting the requirements referred to in section 15; and

(b) procuring the issue of the exemption before the expiry of
the temporary suspension of liability.
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(3) AThe temporary suspension of liability is subject to all of the
following conditions—

(a)

(b)

that the extent of unlawful occupation of unleased land
as is necessary for, or ancillary to, the operation of the
columbarium must be limited to that as shown in the
approved plans;

that the non-compliant structures necessary for, or
ancillary to, the operation of the columbarium must be
limited to the structures certifiable for a pre-Bill
columbarium shown in the approved plans.

31. Temporary suspension of liability—further conditions

Without limiting section 11(1), the Licensing Board may as it
thinks fit impose conditions on a temporary suspension of liability
in respect of a pre-Bill columbarium—

(a)

(b)

on measures relating to building safety, fire—safety
andfire safety, other safety matters, drainage and sewage,
including requiring certificates or reports, by a qualified
professional, to be submitted to the Licensing Board at
regular intervals; and

on measures for minimizing the environmental nuisance
caused to the neighbourhood by the operation of the
columbarium.

Division 5—Supplementary Provisions about Specified Instruments

and Related Applications

32. Transfer of specified instrument

(1) Except as provided in this section, none of the following
specified instruments is transferable—

(a)
(b)

a licence;
an exemption;
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(2)

3)

(3A)

(4)

(c) a temporary suspension of liability together with one or
both of the following—

(i) an-appheationthe related application for the issue
of a licence;

(i) an-appheationthe related application for the issue
of an exemption.

Subject to subsections (3), 4)}(3A), (4), (4A) and (5), the
Licensing Board may, on application, approve the transfer
from a person in respect of whom an instrument referred to in
subsection (1) is in force to another person (transferee). The
fact of the transfer must be endorsed on the instrument.

The application—

(@) must be made, in writing, to the Licensing Board in the
specified form; and

(b) must be accompanied by the information, certificates
and other documents—

(i) specified in the application form; or

(i) otherwise reasonably required by the Licensing
Board.

The Licensing Board may refuse an application for the
transfer of an instrument referred to in subsection (1) if the
transferee fails to prove to the satisfaction of the Licensing
Board that the transferee—

(@) holds the columbarium premises directly from the
Government under a lease; or

(b) has the right to continue to use the columbarium
premises as required by section 14 or 15 (as the case
requires).

On approving the transfer of an instrument referred to in
subsection (1), the Licensing Board may vary the conditions
to which the instrument is subject or impose new conditions.
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(4A)

()

(6)

(6A)

Without limiting subsection (4), the new conditions imposed
under that subsection may include (but not limited to)
conditions requiring the transferee to be subject to, after the
transfer takes effect, all debts and obligations (whether
outstanding, subsisting or future, but excluding debts and
liabilities referred to in subsection (6A)(b)) under every
agreement for the sale of an interment right in respect of the
columbarium entered into before the transfer by that person
despite the Transfer of Businesses (Protection of Creditors)
Ordinance (Cap. 49) and any rules of common law.

Subsection (2) does not apply to an instrument referred to in
subsection (1) if—

(@) a notice of revocation or suspension has been given
under section 33 in respect of the instrument; or

(b) an application for the renewal or extension of the
instrument has been refused.

If the Licensing Board refuses an application made under this
section, the Licensing Board must notify the applicant ef-ts
decision, in writing, setting out the reasons for the refusal.in

writing of—
(2) the Licensing Board’s decision; and
(b) the reasons for the refusal.

On the transfer of an instrument referred to in subsection (1)
In respect of a columbarium—

(@) the transferee is liable for all debts and obligations
(whether outstanding, subsisting or future, but excluding
debts and liabilities arising from a breach of an
agreement for the sale of an interment right that was
committed before the transfer by the person from whom
the instrument is transferred referred to in subsection
(b)) under every agreement for the sale of an interment
right in respect of the columbarium entered into before
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33.

(6B)

(7)

(b)

the transfer by that person despite the Transfer of
Businesses (Protection of Creditors) Ordinance (Cap.
49) and any rules of common law; and

the transferee is liable for all debts under section 41(4)
that was incurred, and liabilities arising from a breach
of an agreement for the sale of an interment right that
was committed, before the transfer by that person as
provided for by the Transfer of Businesses (Protection of
Creditors) Ordinance (Cap. 49).

For the purposes of this section, a reference to transfer
includes—

(@)

(b)

if the person, from whom an instrument referred to in
subsection (1) is transferred, is a natural person and
that person dies—a reference to succession; and

if the person, from whom an instrument referred to in
subsection (1) is transferred, is a partner in a
partnership and there is a change of any partner in the
partnership (including that person himself or herself)—a
reference to a transfer from that person to a partner in
the new partnership (including that person himself or
herself if he or she remains as a partner in the new
partnership), and the reference to another person in
subsection (2) is to be construed accordingly.

The holder of a specified instrument who purports to transfer
the instrument without the Licensing Board’s approval under
this section commits an offence and is liable on conviction to
a fine at level 3 and to imprisonment for 3 months.

Revocation, suspension, refusal to renew or extend and
variation of conditions

(1) Subject to subsection (2), the Licensing Board may—

(a)

revoke, or suspend for a period the Licensing Board
thinks fit—
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()

(b)

(©)
(d)

(i) alicence; or

(if)  the authorization under a licence to sell interment
rights in respect of the columbarium concerned,;

revoke, or suspend for a period the Licensing Board
thinks fit, an exemption or temporary suspension of
liability;

refuse to renew a licence or exemption or refuse to
extend a temporary suspension of liability;

vary any conditions to which any of the following is
subject or impose additional-new conditions on it—

(i) alicence;

(i) the authorization under a licence to sell interment
rights in respect of the columbarium concerned,;

(ili) an exemption;
(iv) atemporary suspension of liability.

The Licensing Board may exercise the powers under
subsection (1)—

(@)

(b)

if, at the time when the Licensing Board considers
exercising the powers in respect of the columbarium,
circumstances exist that would have entitled the
Licensing Board to refuse an application for the issue of
the specified instrument under section 13 (whether or not
as modified under section 14), section 15 or 16 had it
been necessary to determine such an application at that
time;

if the person holding the specified instrument
(instrument holder) has failed to comply with—

(i) acondition to which the instrument is subject; or
(i) an enforcement notice served under section 54;
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(ea)
(f)

If the application on the basis of which the specified
instrument has been issued, renewed or extended, or a
plan submitted in connection with such an application,
contains information that is false or misleading in a
material particular;

if the instrument holder has been convicted of an offence
under this Ordinance;

If it appears to the Licensing Board that—

(i) the columbarium has ceased to be operated as such
or to exist; or

(i) the instrument holder has ceased to operate the
columbarium;

If the instrument holder is a body corporate (other than
a company)—the body corporate is dissolved;

if the instrument holder is a company ard—or (where
the instrument holder is a partner in a partnership) if
any partner in the partnership is a company, and—

(i) aresolution for voluntary winding up as defined by
section 228(2) of the Companies (Winding Up and
Miscellaneous Provisions) Ordinance (Cap. 32) is
passed er+resehved-by the company;

(i) & stotementin e coectier o p recoocs of the
company—pursuant-to-section—228A{L)-winding-up
statement in respect of the company pursuant to
section 228A of the Companies (Winding Up and
Miscellaneous Provisions) Ordinance (Cap. 32) is
made by the directors of the company and
delivered to the Registrar of Companies;

(itt)  a winding-up order under the Companies (Winding
Up and Miscellaneous Provisions) Ordinance (Cap.
32) is made against the company;
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(3)

(iv)

(V)

the company is dissolved etherwise—thar—in

conseguence-of sueh-an-erderunder the Companies
Ordinance (Cap. 622); or

(where the company is a registered non-Hong
Kong company as defined by section 2(1) of the
Companies Ordinance (Cap. 622)) the company’s
name has been struck off the Companies Register

under section 798 of the—Companies—Ordinance
{Cap-622)-orthat Ordinance; or

(g) if a natural person who is the instrument holder, or is a

partner in the—parthership-thatis-the-instrument-holdera

partnership who is the instrument holder or is any other
partner in that partnership—

(1)
(if)

(iii)

(iv)

dies and no application for succession of the
spectied-nstrumentisreceived:;

IS, in accordance with the Mental Health Ordinance
(Cap. 136), found by the court to be of unsound

mind and incapable of managing himself or herself
and his or her affairs-eraffairs;

Is adjudicated bankrupt within the meaning of the
Bankruptcy Ordinance (Cap. 6) or has entered into
a composition or arrangement with his or her
creditors without paying the creditors in full:; or

IS serving a sentence of imprisonment, whether in
Hong Kong or elsewhere, at any time during the
validity period of the specified instrument.

If the Licensing Board exercises any power under this section
in respect of a specified instrument held by a person, the
Licensing Board must notify the person ef-is—decision—n

wiritihg-setting-outin writing of—
(a) the Licensing Board’s decision;

(b) the reasons for the decision; and
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(c) the date on which the decision is to take effect.

34. Variation of condition on application by holder of specified
instrument

(1)

(2)

3)

The Licensing Board may, on application by the holder of a
specified instrument -writing-te—-showing sufficient cause
to its satisfaction, vary any conditions to which the instrument
Is subject, by an endorsement on the instrument.

The application—

(@) must be made, in writing, to the Licensing Board in the
specified form; and

(b) must be accompanied by—

(i) if applicable—plans that comply with the
requirements in section 19 and, if applicable,
section 21(4); and

(i) the information, certificates and other documents—
(A) specified in the application form; or

(B) otherwise reasonably required by the
Licensing Board.

If the Licensing Board refuses an application made under this
section, the Licensing Board must notify the applicant ef-ts

decision, In writing, setting out the reasons for the refusal.in

writing of—
(@) the Licensing Board’s decision; and
(b) the reasons for the refusal.

35. Licensing Board’s decision may be suspended from operation

1)

If a person in respect of whom the Licensing Board made a
decision under section 33(1) appeals against the decision
under section 72, the Licensing Board—
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36.

()

3)

(4)

(a) may, on application by the person, suspend the operation
of the decision, pending the determination of the appeal;
or

(b) may, on its volition, suspend the operation of the
decision, pending the determination of the appeal.

An application under subsection (1)(a)—

(@) must be made, in writing, to the Licensing Board within
7 days after the date of the lodging of the notice of
appeal by that person; and

(b) must set out the grounds of the application.

The decision in respect of which an application under
subsection (1) is made is suspended in its operation until the
Licensing Board determines the application.

If the Licensing Board refuses an application made under
subsection (1)(a), the Licensing Board must notify the person
in writing of—

(a) the Licensing Board’s decision; and
(b) the reasons for the refusal.

Notification of changes

(1)

(2)

If—

(a) a person has made an application for a specified
instrument; and

(b) a change occurs that materially affects the accuracy of
the information that the person has provided in
connection with the application,

the person must notify the Licensing Board of the change, in
writing, within 14 days ef-the-change.after the date on which
the change occurs.

A change referred to in subsection (1)(b) includes (but is not

limited to) a change of thepreprietor—partneror-director-any
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37.

(2A)

(2B)

3)

(4)

director, manager, secretary or other similar officer of the
applicant.

If—

(@) a specified instrument has been issued, renewed or
extended; and

(b) a change occurs that materially affects the accuracy of
the information that the holder of the specified
instrument has provided in connection with the
application on the basis of which the specified
instrument has been issued, renewed or extended, the
holder must—

(i) notify the Licensing Board of the change, in
writing, within 14 days after the date on which the
change occurs; and

(i) provide the information required by the Licensing
Board within the time specified by it.

A change in subsection (2A)(b) includes (but is not limited to)
a change of any director, manager, secretary or other similar
officer of the holder of the specified instrument.

If the holder of a specified instrument in respect of a
columbarium decides to cease operating the columbarium, the
holder must notify the Licensing Board of the decision, in
writing, within 14 days after the date of the decision.

A person who contravenes subsection (1), (2A) or (3) commits
an offence and is liable on conviction to a fine at level 3 and
to imprisonment for 3 months.

Further provisions on applications relating to specified
Instruments

Schedule 3 (which contains further provisions on applications
relating to specified instruments under this Part) has effect.



Private Columbaria Bill

55

38.

39.

Division 6—Certificate and Register

Certificate of columbarium use

1)

()

3)

As soon as the Licensing Board has issued a specified
instrument to a person (instrument holder) in respect of any
premises for which a land register has been kept under the
Land Registration Ordinance (Cap. 128), the Licensing Board
must issue a certificate of columbarium use.

The certificate—
(@) must state—

(i) that the premises are a columbarium to which this
Ordinance applies;

(i) that a specified instrument is issued in respect of
the columbarium; and

(iti)  the name of the instrument holder; and

(b) must state that the provisions of Part 7 and Schedule 5
on obligations to carry out the prescribed ash disposal
procedures and the power of a specified officer, as
defined by section 65(1), to apply for an occupation
order under section 65 apply to the—premises
columbarium.

As soon as reasonably practicable after the certificate is
issued, the Licensing Board must register the certificate
against the premises in the Land Registry.

Register of private columbaria

1)

(2)

The Licensing Board must keep a register of columbaria,
listing each columbarium in respect of which a specified
instrument is in force.

The register is to be kept in the form, and containing the
particulars, that the Licensing Board considers appropriate.
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(3) The Licensing Board may keep separate parts under the
register in respect of different types of columbaria.

(4) The register—

(@)
(b)

must be kept at a place determined by the Licensing
Board; and

must be available for inspection by the general public
during normal office hours free of charge.
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40.

41.

Part 5
Operation of Columbaria

Division 1—Requirements about Agreement for Sale of Interment
Rights

Interpretation of Part 5
(1) In thisPartand-Schedule-4Division 1 of this Part—
purchaser (5 J7)—see section 41(1);

seller (& J7)—see section 41(1).

(2) Division 1 of this Part applies to an agreement for the sale of
an interment right entered into on or after the enactment date.

Certain agreement for sale of interment right unenforceable by
seleragainst purchaser

(1) This section applies if a person (seller) enters into an
agreement with another person (purchaser) for the sale, to the
purchaser, of an interment right in respect of a eolumbarium
columbarium, whether or not to the purchaser as dedicated
person.

(2) The agreement is not enforceable [by the seller] against the
purchaser if the seller purports to sell under the agreement an
interment right that the seller is not entitled to sell—

(aa) where the columbarium premises are held directly from
the Government under a lease—-by selling an interment
right in respect of the premises for a term that extends
beyond the term of the lease;

A lumbari : {od_und |
Losonesops thn Cloarnpnpeont cons to conanelble o o
BEIIG_G;_IeletSIS_ elmel_ teunlnalble on _|||et|e|e g"’l en—for—a
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(3)

(@)

(b)

teRancy aEglelement .95 sellllng ah ||||te||nEent HghtiA
payable-on-the-same-periodichasis;

where the columbarium premises are occupied under a
short term tenancy granted by the Government—by
selling an interment right in respect of the premises
otherwise than for payment payable on the same
periodic basis as that for the payment of rent for the
short term tenancy; or

s columbai . o und

leasewhere the columbarium premises are occupied
under a tenancy by an agreement entered into between
private parties for the letting or leasing of the
premises—by selling an interment right in respect of the
premises for a term that extends beyond the term of the
tenancy-oerlease;-or.

Lol op lioe pe pnfopmpons ool Sop o faren foot podnpoc

beylenel tll'e. tle”'l' elltllellease Ille_elneelel etl||e| ||nst|_u|ne|_|t

The agreement is not enforceable [by the seller] against the
purchaser unless—

(a)

(b)
()

the seller held a licence in respect of the columbarium at
the time when the agreement was entered into and stil
helds-the licence is still in force at the time of enforcing
the agreement;

the agreement is in writing and was signed by both the
seller and the purchaser;

the agreement sets out, in clear language—

(i) the information and recommendations prescribed
specified-in Part 1 of Schedule 4; and
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(d)
(€)

(f)

(9)

(i) c—coprnonc e rosondon o Lhe plenfe and
i
ebllgatlens_el Itllel_sellzell and tll'.e p_ulelllas;ell HRder-the
specified-the essential terms prescribed in Part 2 of
that Schedule;

the agreement sets out the purchaser’s cancellation rights
under section 42;

the agreement includes a term on whether and, if so, on
what conditions the purchaser’s cancellation rights under
section 42 may be exercised after the interment right has
been exercised,;

before the purchaser entered into the agreement, the
seller has explained to the purchaser the information,

recommendations, rights—and—obligatiorsand essential

terms, as set out in the agreement;

the seller obtained the purchaser’s acknowledgement, in
writing, that the explanation referred to in paragraph (f)
was given to the purchaser;

(h) the seller delivered to the purchaser a copy of the

(i)

()

oned_by_ il | ho i |
purchaser-signed-it;

the seller delivered to the purchaser a copy of the
agreement as soon as possible after it was signed by all
parties, which delivery must be effected—

(i) by personal delivery to the purchaser;
(i) by registered post to the purchaser; or

(iii)  in anether-any other manner if the seller can prove
receipt of the copy by the purchaser; and

any other requirements preseribed—specified by the
Licensing Board are met.
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42.

(4) A purchaser under an agreement that—dees—hot—meet—the

()

 which lor | lied_withtl
: | —H—{g) B is not

enforceable [by the seller] against the purchaser under

subsection (2) or (3), may bring an action in a court to recover

any amounts paid under the agreement together with costs

if—

(a) the purchaser has given the seller notice of cancellation
under section 42(1) or (1A); and

(b) the seller has refused to pay the purchaser the amount
payable under section 42(2).

Subsection (4) does not affect, limit or diminish any rights of a
purchaser to claim under an agreement for sale of an
interment right under the common law rules or equitable
principles or any other Ordinance.

Cancellation of unenforceable agreement

(1)

(1A)

(2)

A purchaser under an agreement that is not enforceable [by
the seller] against the purchaser under section 412)or{(3)
Erercancethegoropmpont o omr fnne affop 1 e canda A1 (00 OF
(3)(a), (b) or (c) may cancel the agreement at any time after it
Is entered into by giving the seller a written notice of
cancellation.

A purchaser under an agreement that is not enforceable [by
the seller] against the purchaser under section 41(3)(d), (e),
(M, (g), (i) or (j) may cancel the agreement within 6 months
after the date of the agreement by giving the seller a written
notice of cancellation.

A seller who receives a notice of cancellation under

subsection (1) must—within-30-days-or (1A) must, within 30

days after the date of receiving the notice, refund to the
purchaser all money received under the agreement.
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43.

(3)

[(4)

If the interment right has been exercised, subsections (1), (1A)
and (2) apply subject to the term of the agreement referred to
in section 41(3)(e).

In this section and section 41(4), where the licence in respect
of the columbarium held by the seller at the time when the
agreement was entered into is transferred, the seller is the
transferee of that licence after the transfer.]

Record keeping

1)

(2)

3)

(4)

A person holding a licence in respect of a columbarium must
keep copies of all agreements for the sale of interment rights
in respect of the columbarium (including agreements avoided
or cancelled) until the expiry of 6 years beginning on the date
the agreement is fully performed or is avoided or cancelled.

A person holding a licence in respect of a columbarium—

(a) must keep a register of agreements for the sale of
interment rights in respect of the columbarium; and

(b) must enter the preseribedspecified particulars of each of
the agreementagreements into the register within the
preseribed-specified period.

A person holding a licence in respect of a columbarium must

make the copies of agreements,—and—the—register—kept—in
respect—ofthe—columbarium—under—this—seection kept under

subsection (1), and the register kept under subsection (2), in
respect of the columbarium available for inspection, on
request, by the Director or an authorized officer.

A person holding a specified instrument in respect of a
columbarium must keep a record—

(a) on interment and disinterment of ashes in and from the
columbarium; and

(b) of the contact details ef-autherized—representatives—in
cospootoachoc pptorped e fao colopanarting of—
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(i) authorized representatives; and
(i) purchasers of the interment rights,
in respect of the ashes interred in the columbarium.

(4A) A person holding a specified instrument in respect of a
columbarium must make the record kept under subsection (4)
in respect of the columbarium available for inspection, on
request, by the Director or an authorized officer.

(5 A person who contravenes subsection (1), (2), (3)-er{4}, (4)
or (4A) commits an offence and is liable on conviction to a
fine at level 3 and to imprisonment for 6 months.

(6) In subsection (2)(b)—

specified (7545 means specified by the Licensing Board or the
Director.

Division 2—Duties to Exhibit Specified Instruments and Notices, not to
Deviate from Approved Plans, etc.

44, tastruamentsSpecified instruments and notices to be exhibited

(1) A person who holds a specified instrument in respect of a
columbarium must exhibit it at a conspicuous place in the
columbarium.

(2) A person who holds an exemption or temporary suspension of
liability in respect of a pre-Bill columbarium must exhibit at a
conspicuous place in the columbarium a notice;—1—beth
English—and—Chinese; to the effect that any sale of an
interment right in respect of the columbarium is an offence
under section 98.

: :

) “ﬁﬁpelsen ‘“‘ll.'g Ie_elnltlauenes su_bs_eetlen (JE). o (2? eelnnnltslan

C : he.

(4) A person must not—
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45.

46.

()

(a) alter, deface or make any erasure on a specified
instrument; or

(b) use, or have in the person’s possession with a view to
using, a specified instrument on which an erasure has
been-made or which has been wilfully altered or defaced
In any way.

A person who contravenes subsection (1), (2) or (4) commits
an offence and is liable on conviction to a fine at level 3 and
to imprisonment for 3 months.

No alteration or addition in material deviation from approved
plans, etc.

1)

(2)

3)

Except with the written permission of the Licensing Board, a
person holding a specified instrument in respect of a
columbarium must not cause or permit any alteration or
addition to the columbarium premises that would result in
material deviation from the approved plans in respect of the
columbarium.

A person who contravenes subsection (1) commits an offence
and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.

An application for permission for the purposes of subsection
(1) must be accompanied by plans that comply with the
requirements in section 19 and, if applicable, section 21(4).

Number of sets of ashes interred restricted

(1)

(2)

The holder of a licence in respect of a columbarium must
ensure that the number of sets of ashes kept in niches, and the
number of those kept otherwise than in niches, are limited to
the respective maximum numbers specifiedshown in the
approved plans.

Fhe—Subject to sections 46A and 46C, the holder of an
exemption or temporary suspension of liability in respect of a
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pre-Bill columbarium must ensure that the number of sets of
ashes kept in the columbarium is limited to the total number
of sets of ashes that were kept in the columbarium as at the
material time, as specifiedshown in the approved plans.

(3) Insubsection (2)—
material time (E&#EHFE]) means—

(@) in relation to an exemption—the Bill announcement
time; or

(b) in relation to a temporary suspension of liability—

(i) if an application for the issue of a licence (but no
application for the issue of an exemption) is
pending in respect of the columbarium—the
enactment date;

(i) if an application for the issue of an exemption is
pending in respect of the columbarium—the Bill
announcement time.

(4) A person who contravenes subsection (1) or (2) commits an
offence and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.

46A. Interment of ashes by exercising interment right sold before Bill
announcement time

The ashes of a dedicated person may be interred after the Bill
announcement time in a niche in a pre-Bill columbarium in respect
of which an exemption has been issued if—

(@) the interment right in respect of the niche was sold
before the Bill announcement time but has not been
exercised, or (if more than one set of ashes may be
interred in that niche) has only been exercised partially,
before that time; and

(b) the name of the dedicated person has been entered
into—



Private Columbaria Bill

65

(1) an endorsed register referred to in section
20(3)(ab); or

(i) the register updated under section 46B(2).

46B. Records on unused or partially used niches, etc.

(1) The holder of an exemption in respect of a pre-Bill
columbarium must not replace the name of a dedicated person
contained in an endorsed register referred to in section
20(3)(ab), or cause such a name to be replaced, by the name
of another person unless—

(2)

(3)

(@)
(b)

()

the purchaser so requests;

that other person is a relative (as defined by section 5(2)
of Schedule 5) of the dedicated person, whether or not
living, and the purchaser has made a statutory
declaration to confirm that fact; and

the arrangements for effecting changes of the dedicated
person set out in the agreement for the sale of the
interment right as required by section 2(e)(i) of Schedule
4 (if applicable) has been followed.

The holder of an exemption in respect of a pre-Bill
columbarium must—

()
(b)

()

update the endorsed register as soon as practicable after
effecting the changes of a dedicated person;

notify the Director of the change, in writing, within 10
working days after the date on which the change is
effected; and

make the updated register available for inspection, on
request, by the Director or an authorized officer.

A person who contravenes subsection (1) or (2) commits an
offence and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.
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46C.

(4)

If—

(@) the name of a dedicated person contained in an
endorsed register referred to in section 20(3)(ab), or the
register updated under subsection (2), is replaced by the
name of another person otherwise than in accordance
with subsection (1); or

(b) the name of the dedicated person shown on a niche in
the columbarium used, or to be used, for the interment of
ashes is different from that entered into such a register,

the holder of an exemption in respect of the columbarium
commits an offence and is liable on conviction to a fine of
$500,000 and to imprisonment for 2 years.

Interment of ashes in religious ash pagodas

1)

(2)

(3)

If a pre-Bill columbarium in respect of which an exemption
has been issued is a columbarium of a Chinese temple
specified under subsection (3), the ashes of the religious
practitioners of that temple may be interred in a religious ash
pagoda specified under that subsection after the publication
of the notice under that subsection.

The holder of an exemption in respect of a pre-Bill
columbarium that is a columbarium of a Chinese temple
specified under subsection (3) must—

(2) keep a register of all the religious practitioners of that
temple whose ashes are interred in the religious ash
pagoda, in compliance with any requirement or
condition imposed under subsection (5); and

(b) make the register available for inspection, on request, by
the Secretary for Home Affairs.

The Secretary for Home Affairs must, by notice published in
the Gazette, specify for the purposes of subsection (1)—



Private Columbaria Bill

67

(4)

()

(6)

(@) the columbaria of Chinese temples to which that
subsection applies;

(b) the religious ash pagodas in each of those columbaria in
which ashes of religious practitioners may be interred
under that subsection;

(c) the number of sets of ashes of religious practitioners that
may be interred under that subsection;

(d) the location of those religious ash pagodas (as shown in
the approved plans) in which ashes of religious
practitioners may be interred under that subsection; and

(e) the location and serial numbering of the niches (as
shown in the ash interment layout) in which ashes of
religious practitioners may be interred under that
subsection.

The number of sets of ashes of religious practitioners that may
be specified under subsection (3)(c) in respect of a pre-Bill
columbarium must not exceed 1,000.

Without limiting sections 26, 27 and 28, a pre-Bill
columbarium must comply with any requirement or condition
that the Secretary for Home Affairs may impose for the
purpose of determining whether the columbarium is, or
continues to be, eligible or not to be specified under
subsection (3).

If a pre-Bill columbarium has failed to comply with any
requirement or condition imposed under subsection (5) or the
Secretary for Home Affairs is satisfied that a pre-Bill
columbarium is no longer eligible to be specified under
subsection (3), he or she—

(@) may decide that the columbarium is to cease to be
specified under subsection (3); and

(b) must notify his or her decision in the Gazette.
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(7)
(8)

9)

(10)

(11)

(12)

A notice published in the Gazette under subsection (3) or (6)
IS not subsidiary legislation.

The number of sets of ashes of religious practitioners that may
be interred in a pre-Bill columbarium under subsection (1)
must not exceed the number specified by the Secretary for
Home Affairs under subsection (3)(c).

No fees, charges or other sums may be payable or paid for
interment of ashes of religious practitioners under subsection

(1).
A person who contravenes subsection (2) or (8) commits an

offence and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.

For the purpose of this section, the Secretary for Home Affairs
or a public officer authorized by him or her through
appointment in writing has power to do all or any of the
following things—

(@) to enter and inspect at all reasonable times a
columbarium of Chinese temples where a notice
specified under subsection (3) in respect of that
columbarium is in force;

(b) to require the holder of the exemption to produce a
book, document or other article or furnish any
information in that holder’s possession that relates to
matters under subsection (2), (5) or (8).

(c) to conduct any examination and inquiry that may be
necessary for ascertaining whether subsection (2), (5) or
(8) is being, or has been, compiled with.

A person commits an offence if the person—
(@) wilfully obstructs the exercise under subsection (11); or

(b) without reasonable excuse, fails to produce a book,
document or article or furnish information required to
be furnished under subsection (11)(b).
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(13)

(14)

A person who commits an offence under subsection (12) is
liable on conviction to a fine at level 4 and to imprisonment
for 6 months.

In this section—

Chinese temple (2 A £77) has the meaning given by section 2 of the

Chinese Temples Ordinance (Cap. 153);

religious ash pagoda (F# & /% f%), in relation to a pre-Bill

columbarium that is a columbarium of a Chinese temple,
means any part of that columbarium (whether a structure or
otherwise) that is used for the interment of the ashes of the
religious practitioners of that temple;

religious practitioners (/&77%), in relation to a Chinese temple,

includes the Buddhist monks and nuns and Taoist priests and
priestesses (as the case requires) residing and serving in that
temple immediately before death (but excludes their family
members and any other persons related to that temple,
whether as followers, donors or otherwise of that temple).

47. Duty to maintain columbarium

1)

(2)

A person holding a specified instrument in respect of a
columbarium must keep the columbarium clean and in good
repair.

A person who contravenes subsection (1) commits an offence
and is liable on conviction to a fine at level 2 and to
imprisonment for 6 months.
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Part 6
Enforcement
| . . blic_offi horized offi
49. Power to inspect columbaria, etc.

(1) For the purposes of this Ordinance, the Director or an
authorized officer has power to do all or any of the following
things—

(@)

(b)

()

(d)

to enter and inspect at all reasonable times a
columbarium in respect of which a specified instrument
Is in force;

to require a person taking part in the operation or
management of the columbarium—

(i) to produce a book, document or any other article in
the person’s possession that relates to the operation
or management of the columbarium or to any other
activity in respect of the columbarium; or

(i) to furnish any information in the person’s
possession that relates to the operation,
management or activity;

to inspect, remove—and—remove or impound for the
purpose of examination for so long as the Director or
authorized officer may consider necessary, and to
examine and copy, any such book, document or article;

to conduct any examination and inquiry that may be
necessary for ascertaining whether any or all of the
following is being, or has been, complied with—

(i) this Ordinance;
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50.

()

(i)  the conditions of a specified instrument; or

(iii)  the management plan approved for the purposes of
section 13(2) in respect of the columbarium;

(e) to exercise any other powers that may be necessary for
giving effect to the provisions of this Ordinance.

A person holding a specified instrument and the employees,
servants or agents of the person must provide the assistance
and information required by the Director or an authorized
officer for exercising the powers under this section.

Power to enter and search, etc.

1)

(2)

If satisfied by information on oath that there are reasonable
grounds for suspecting that there is in any premises anything
which is or contains, or which is likely to be or to contain,
evidence of an offence under this Ordinance, a magistrate may
Issue a search warrant in respect of the premises.

The search warrant may authorize the Director or an
authorized officer to—

(a) break into and forcibly enter the premises and search the
premises;

(b) seize, remove or impound anything which appears to the
Director or authorized officer to be or to contain, or to be
likely to be or to contain, evidence of an offence under
this Ordinance;

(c) remove by force a person or thing obstructing the
Director or authorized officer in the exercise of a power
conferred on the Director or authorized officer by this
section; and

(d) detain a person found in the premises until the premises
have been searched.
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3)

(4)

The Director or an authorized officer may exercise any of the
powers referred to in subsection (2) in respect of any premises
without a search warrant issued under subsection (1) if—

(a) there are reasonable grounds for suspecting that there is
in the premises anything which is or contains, or which
Is likely to be or to contain, evidence of an offence under
this Ordinance; and

(b) the delay necessary to obtain a search warrant could
result in the loss or destruction of evidence or for any
other reason it would not be reasonably practicable to
obtain a search warrant.

If the Director or an authorized officer seizes, removes or
impounds any thing under subsection (2)(b) (or by the
exercise under subsection (3) of the powers referred to in

subsection (2)(b))——a)—the Director-orauthorized-officer
. I ot i

time-specified-in-that-seetion:, the Director or an authorized

officer must post at a conspicuous place outside the premises
a notice declaring the seizure, removal or impoundment.

51. Power of arrest

1)

()

If the Director or an authorized officer reasonably suspects
that a person has committed or is committing an offence under
this Ordinance, the Director or authorized officer may arrest
the person without a warrant.

The Director or an authorized officer may use all reasonable
means necessary to make the arrest if the person—

(@) forcibly resists the attempt of the Director or authorized
officer to arrest the person; or
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(3)

(b) attempts to evade the arrest.

If the Director or an authorized officer arrests a person under
this section, the Director or authorized officer must
iImmediately take the person to the nearest police station or
hand the person over to the custody of a police officer, to be
dealt with in accordance with the Police Force Ordinance
(Cap. 232).

52. Offence of obstruction of entry, inspection, arrest, etc.

(1)

(2)

A person commits an offence if the person—

(a) wilfully obstructs the exercise of a power under section
49, 50 or 51; or

(b) without reasonable excuse, fails to produce a book,
document or article required to be produced under
section 49(1)(b) or furnish information required to be
furnished under that section;-or.

( : : : : :

©) .|HI£IIIS|IES_ tl'el I;n_eetell oF an e;ultlneuzed_ GIII'Gl.e' "."'tl'

A person who commits an offence under subsection (1) is

liable on conviction to a fine at level 4 and to imprisonment
for 6 months.

53. Disposal of book, etc. or thing seized, removed or impounded

(1A)

Subject to subsection (1), if the Director or an authorized
officer removes or impounds any book, document or article
under section 49(1)(c), the Director or authorized officer
must, after completing the examination and, if applicable,
making a copy of it, give a notice in writing to the owner of
the book, document or article stating that—
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(1)

(@) the owner may collect the book, document or article
from the Director within 60 days after the date of the
notice; and

(b) unless the owner collects the book, document or article
within 60 days after the date of the notice, it—

(i) is to become the property of the Government, free
from all liens, claims or encumbrances; and

(i) may be sold or otherwise disposed of in a manner
that the Director thinks fit.

If oot —ome coimnd worncuind v gpaporccad pndos cpction
502)}b)—any book, document or article removed or
impounded under section 49(1)(c), or any thing seized,
removed or impounded under section 50(2)(b) (or by the
exercise under section 50(3) of the powers referred to in
section 50(2)(b)), is required, or likely to be required, for
production in evidence in any proceedings under this
Ordinance, the Director may retain-the-thing-retain the book,
document or article or the thing (as the case requires) until
the proceedings are abandoned or determined.

(2)

The Director must, after the proceedings are abandoned or
determined, give a notice in writing to the owner of the book,
document or article, or of the thing, stating that—

(a) the owner may collect the book, document or article, or
the thing, from the Director within 60 days after the date
of the notice; and

(b) unless the owner collects the book, document or article,
or the thing, within 60 days after the date of the notice,
it—
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o4,

3)

(i) is to become the property of the Government, free
from all liens, claims or encumbrances; and

(i) may be sold or otherwise disposed of in a manner

that the Director thinks fit.

If the owner of the thing has not acted-as provided-under
subseetion—{2)»,to whom a notice is given under subsection

(1A) or (2) has not collected the book, document or article, or
the thing, within the 60 days stated in the notice, the book,
document or article, or the thing—

(a)
(b)

Is to become the property of the Government, free from
all liens, claims or encumbrances; and

may be sold or otherwise disposed of in a manner that
the Director thinks fit.

Enforcement notice

(1) The Director may, by notice (enforcement notice),—reguire
served on the holder of a specified instrument in respect of a
columbarium (recipient), require the recipient to do one or
more of the following—

(2)

(a)

(b)
()

to end a contravention of a condition to which the
instrument is subject;

to remedy the consequences of the contravention;
to prevent the recurrence of the contravention.

The enforcement notice must state—

(a)

(b)

the particulars of the contravention concerned and, if
applicable, the time within which the contravention must
end;

If apphicable,—applicable—the action that the recipient
must take to remedy the consequences of the
contravention and the time within which the action must
be taken;
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3)

(4)

()

(6)

(c) amyif applicable—the action that the recipient must take
to prevent the recurrence of the contravention and the
time within which the action must be taken;

(d) that a failure, without reasonable excuse, to comply with
the notice is an offence; and

(e) if paragraph (b) or (c) applies—

(i) that, if the recipient fails to take the action referred
to in that paragraph within the stated time, the
Director may arrange for action—to—be-taken—any
action to be taken that the Director considers
necessary or desirable to remedy the consequences
of the contravention or to prevent the recurrence of
the contravention; and

(i) that the recipient will be liable for the expenses of
taking the action.

The recipient of an enforcement notice who, without
reasonable excuse, fails to comply with the notice commits an
offence and is liable on conviction to a fine at level 3.

If the recipient of an enforcement notice fails to take within
the stated time the action stated in the notice ferremedying

the consequences of a contravention stated in the notice or
preventing-the—recurrence—of-the—contraventionfor remedying

the consequences of the contravention or preventing the
recurrence of the contravention stated in the notice, the
Director may arrange for any action to be taken that the
Director considers necessary or desirable to remedy the
consequences or prevent the recurrence.

The expenses of any action taken under subsection (4) are
recoverable as a civil debt from the recipient of the
enforcement notice.

An appeal under section 72 against a decision of the Director
to serve an enforcement notice does not suspend the operation
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of the decision, pending the determination of the appeal,
unless the Director decides otherwise.
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55.

56.

S7.

58.

Part 7
Ash Disposal and Cessation of Columbaria

Interpretation of Part 7

In this Part——{a)—a-reference-to—carryingout-thepreseribed
asll_ellspesal pleeeelule;s I5—to—be-construea—in aeeel_elanee with
section S eI_SeheeIﬁulles and l(b) @ |ele||e||ee 9 eall_lymg eall; the
with-section—7—of that-Schedule:, a reference to carrying out the
prescribed ash disposal procedures is to be construed in
accordance with section 6 of Schedule 5.

Application of Part 7

This Part applies to any disposal of ashes interred in a
columbarium, or abandonment of a columbarium, by a person on or
after the enactment date, whether or not the receipt of the ashes for
interment in the columbarium or the operation, Kkeeping,
management or control of the columbarium by the person occurs
before that day.

General principles

A person disposing of ashes interred in a columbarium must do so
having regard to the respect for, and the dignity of, the deceased
persons concerned.

Operator’s obligations in disposal of ashes

(1) A person who has operated, kept, managed or in any other
way had control of a columbarium must not improperly
dispose of ashes interred in the columbarium.

(2) For the purposes of subsection (1), a person who disposes of
ashes interred in a columbarium does so improperly unless—
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59.

(a) the person holds a specified instrument in respect of the
columbarium and—

(i) the ashes are disposed of not because of cessation
of operation of the columbarium;

(if) the ashes are disposed of in accordance with the
terms of any agreement for the sale of an interment
right in respect of the ashes; and

(ili) the particulars of disposal are entered into the
record ef-interment-on interment and disinterment
of ashes kept under section 43(4), including—

(A) any breach of the agreement for the sale of an
interment right on the part of the purchaser or
authorized representative; or

(B) other reason for the disposal; or

(b) the person carries out the prescribed ash disposal
procedures.

Abandonment of columbarium operated without specified
instrument issued

(1A) A person who has operated, kept, managed or in any other
way had control of a columbarium, in respect of which no
specified instrument has been issued, must not abandon the
columbarium.

(1B) If the Director suspects that a columbarium in respect of
which no specified instrument is issued is abandoned, the
Director may give a notice about the suspected abandonment
(notice about suspected abandonment).
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(2)

3)

(3A)

For the purposes of subsection (1B), the notice about
suspected abandonment must be—

(@) published in the Gazette once in each of 2 consecutive
months; and

(b) posted at a conspicuous place outside the columbarium.

The notice about suspected abandonment must warn any
person who has operated, kept, managed or in any other way
had control of the columbarium and-any-otherpersens-having
an—thterestin-the—columbarium-that, unless within 1—menth
afterthe—date—of the—netice2 months after the date of the
notice, a person gives a specified response—

(a) a person who has operated, kept, managed or in any
other way had control of the columbarium is liable to be
prosecuted for an offence under section 63; and

(b) a specified officer, as defined by section 65(1), may
apply for an occupation order under section 65 to enable

I fiod off | hod ac)
digoocal crocarins e rechenl o e colmbor e fie

officer to carry out the steps that the officer considers
necessary for disposal of ashes in respect of the
columbarium.

A person referred to in subsection (1A) abandons the
columbarium if—
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(4)

()

(2) the notice about suspected abandonment has been given;
but

(b) the person fails to give a specified response within 2
months after the date of the notice about suspected
abandonment.

A person who, without lawful authority or reasonable excuse,
removes or defaces a—notice—the notice about suspected
abandonment posted under subsection (2)(b) commits an
offence and is liable on conviction to a fine at level 4 and to
imprisonment for 6 months.

In this section—

specified response (f5HH[=]E) has the meaning given by section

61.

60. Abandonment of columbarium if specified instrument issued

1)

(1A)

A person (instrument holder) whose specified instrument in
respect of a columbarium is in force, has expired without

being renewed or extended—er—is—reveked—er—suspended;
band lurnbari i _desoite_t . ) .

gbhopt—a—cucooctod  obopcoprmpons 1o rocoact o ton
urnbarium. the i holder fail . o

respense., or is revoked, must not abandon the columbarium.

If the Director suspects that a columbarium in respect of
which a specified instrument is in force, has expired without
being renewed or extended, or is revoked, is abandoned, the
Director may give a notice about the suspected abandonment
(notice about suspected abandonment).
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(2A)

3)

For the purposes of subsection (1A), the notice about
suspected abandonment must be given to the instrument
holder.

The notice about suspected abandonment must warn that,
unless within 2 months after the date of the notice, the
instrument holder gives a specified response—

(@) the instrument holder is liable to be prosecuted for an
offence under section 63; and

(b) a specified officer, as defined by section 65(1), may
apply for an occupation order under section 65 to
enable the officer to carry out the steps that the officer
considers necessary for disposal of ashes in respect of
the columbarium.

If the instrument holder fails to give a specified response
within 1 month after the date of the notice about suspected
abandonment, the Director or an authorized officer must give
a reminder notice.
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(3A) The reminder notice must warn again that, unless within 2
months after the date of the notice about suspected
abandonment, the instrument holder gives a specified
response—

(@) the instrument holder is liable to be prosecuted for an
offence under section 63; and

(b) a specified officer, as defined by section 65(1), may
apply for an occupation order under section 65 to enable

the specified—officerto—carry—out-theprescribed—ash
disposal-procedures-officer to carry out the steps that the

officer considers necessary for disposal of ashes in
respect of the columbarium.

(4) The reminder notice under subsection (3) must be—
(&) given to the instrument holder;
(b) published in the Gazette; and
(c) posted at a conspicuous place outside the columbarium.
(4A) An instrument holder abandons a columbarium if—

(2) the notice about suspected abandonment has been given;
but

(b) the instrument holder fails to give a specified response
within 2 months after the date of the notice about
suspected abandonment.

(5) A person who, without lawful authority or reasonable excuse,
removes or defaces a+netice-the reminder notice posted under
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61.

61A.

subsection (4)(c) commits an offence and is liable on
conviction to a fine at level 4 and to imprisonment for 6
months.

(6) In this section—
specified response (F5BH[=]E) has the meaning given by section

61.

Meaning of specified response
A person gives a specified response for the purposes of section 59

or 60 if—

(a)

(b)

(if the person has been issued with a specified
instrument in respect of the columbarium but it has
expired without having been renewed or extended) the
person applies for the renewal or extension of the
instrument;

(if the person’s specified instrument is in force in respect
of the columbarium) the person informs the Director or
authorized officer, in writing, that the person continues
to operate the columbarium; or

the person gives to the Director or authorized officer a
written undertaking to carry out the prescribed ash
disposal procedures in respect of the columbarium,
specifying the particulars that the Director or authorized
officer requires.

Columbarium to continue operation if specified response given

If—
(@)

(b)

a notice about suspected abandonment has been given
under section 60; and

a person has given a specified response within the
meaning of section 61 by informing the Director or
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62.

63.

authorized officer that the person continues to operate
the columbarium,

the person must continue to operate the columbarium with the
specified instrument in force.

Breach of undertaking to carry out prescribed ash disposal

procedures
(1) If—
(a) the Director’s notice about a-suspected abandonment has

(2)

(b)

been given under section 59 or 60; and

a person has given a specified response within the
meaning of section 61 by giving an undertaking to carry
out the prescribed ash disposal procedures,

the person must comply with the undertaking, whether or not
the person has ever operated, kept, managed or in any other
way had control of the columbarium.

A person referred to in subsection (1)(b) fails to comply with
the undertaking referred to in that subsection if the person—

(@)

(b)

fails to give a commencement of ash disposal notice in
accordance with section 8 of Schedule 5 within 30 days
after giving—the—undertakingthe date on which the
undertaking is given; or

fails to take a step specified in the netice—at-the-thme
specthied-in-thecommencement of ash disposal notice at
the time specified in that notice for taking that step and
in accordance with Part 2 of that Schedule.

Offence for contravention of section 58, 59,-6659(1A), 60(1), 61A
or 62

A person who contravenes section 58, 59.-66-59(1A), 60(1), 61A or
62 commits an offence and is liable—
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64.

(@) on summary conviction to a fine of $2,000,000 and to
imprisonment for 3 years; and

(b) on conviction on indictment to a fine of $5,000,000 and
to imprisonment for 7 years.

Obligations of fandlerdowner, mortgagee, etc. taking possession
of columbarium premises

(1)

(2)

(4)

A person (person in possession) who, whether or not as
landiord: I | hor i :
premises-that-are-a-columbarimowner or mortgagee or based

on any other interest in any premises that are a columbarium
(but excluding the Government), takes possession of those
premises does not commit an offence under section 89 merely
by taking possession if the person notifies the Director, in
writing, of that fact within 7 days after the date of taking
possession.

The person in possession must carry out the prescribed ash
disposal procedures as soon as reasonably practicable after

taking possession H-the—persen—in—possession—acguired—the
croppicoccobactto dhe cboonbon to corp o ihe procoioos
ash-disposal-procedures.of the premises.

A person in possession is regarded as having contravened

subsection (2) er{3)(as—the—caserequires)+H-thepersor—
— e te g o copmpanennient of aoh cocpocn colen
H aeee_n_elemee “'tl.' section-5-of Se_lneelule; 6-withia—30 d.&*S
altellgnmg tlnenet_lef_e HI |_|ele|| subsection (1), o 5 (bl) l_lalls I
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(4A)

(4B)

: he ti i it o for doi ¥

accordance with Part 2 of that Schedule.if—

(2) the person is an owner or mortgagee who acquired an
Interest in the premises subject to the obligation to carry
out the prescribed ash disposal procedures; and

(b) the person fails to—

(i) give a commencement of ash disposal notice in
accordance with section 8 of Schedule 5 within 30
days after the date of the notification under
subsection (1); or

(i) take a step specified in a commencement of ash
disposal notice—

(A) at the time specified in that notice for taking
that step; and

(B) inaccordance with Part 2 of that Schedule.

Despite subsection (2), a person in possession who is not a
person referred to in subsection (4)(a) may—

() invite, in writing, the Director to carry out the steps that
the Director considers necessary for disposal of ashes in
respect of the columbarium on-site; and

(b) allow a specified officer, as defined by section 65(1), to
enter the columbarium premises for the purposes of
carrying out those steps,

for at least 12 months.

A person in possession who is not a person referred to in
subsection (4)(a) is regarded as having contravened
subsection (2) if the person—

(@) failsto—

(i) give a commencement of ash disposal notice in
accordance with section 8 of Schedule 5 within 30
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(4C)

(4D)

(4E)

()

days after the date of the notification under
subsection (1); or

(i) take a step specified in a commencement of ash
disposal notice—

(A) at the time specified in that notice for taking
that step; and

(B) in accordance with Part 2 of that Schedule;
or

(b) fails to act in accordance with subsection (4A).

If a person in possession who is a person referred to in
subsection (4)(a) contravenes subsection (2), that person
commits an offence and is liable on conviction to a fine of
$500,000.

If a person in possession who is not a person referred to in
subsection (4)(a) contravenes subsection (2), that person
commits an offence and is liable on conviction to a fine of
$250,000.

Despite subsection (2), if an application for transfer under
section 32 is received by the Licensing Board, a person in
possession is not required, with the written permission of the

Director, to—
(a) actin accordance with that subsection; or
(b) so act until after the period specified by the Director.

For the purposes of subsection—(2)—a—person—acquired

subsection (4)(a), a person in possession acquired an interest
in the premises subject to the obligation to carry out the
prescribed ash disposal procedures if—

) tzhe” Person-in-possession—acquired—the-premises—n—the

" o fime GE 4
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(5A)

(5B)

(@)

(b)

at the time of acquisition—

(i) a certificate of columbarium use was registered
under section 38 against the premises; and

(i) no certificate was registered under section 68
against the premises; or

the person in possession is a successor or assign of
another person who acquired the interest in the premises
In circumstances specified in paragraph (a).

For the purposes of subsection (5)(a), the time of acquisition
of an interest in the premises is—

(@)

(b)

if the person in possession is an owner—the time of
acquiring the ownership of the premises by the person;
or

if the person in possession is a mortgagee—the time of
executing the mortgage deed by the person.

A person in possession may require a person who has
operated, kept, managed or in any other way had control of
the columbarium to produce any information (including any
book, document, article, thing, record and register) that the
person in possession reasonably considers necessary to
facilitate the carrying out of the prescribed ash disposal
procedures by the person in possession.
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65.

(6)

This section does not affect a right that the person in
possession may have, as landlerd;owner or mortgagee or
based on any other interest in the premises, to claim
compensation against another person for—

(a) that other person’s failure to deliver vacant possession in

accordance with the terms of—a—tenancy—lease—or
mortgage —in-—respect —of the premises; —orof the

Instrument—

(i) entered into by the person in possession in the
capacity as owner or mortgagee in respect of the
premises with that other person; or

(i) by virtue of which the interest of the person in
possession in the premises arises; or

(b) that other person’s other violation of the interest of the
person in possession.

Power to carry out steps necessary for ash disposal-preseribed
ash-dispesal-procedures; occupation order

1)

In this section—

specified officer (#5849 A &) means the Director, an authorized

()

3)

officer or a public officer.

A specified officer may take-any-steps-that-may-be-hecessary
: . | bed_ach di I I .

: lurnbarivm it 4 I gt
are—oris—net-carry out any steps that the officer considers

necessary for disposal of ashes in respect of a columbarium, if
the prescribed ash disposal procedures have, or any step in
them has, not been carried out.

On-Without limiting subsection (2), a magistrate may, on an
application by a specified officer and on being satisfied that

section 58, 59,-60,-62-6r-64(2)-6r(3)59(1A), 60(1), 61A, 62 or

64(2) has been contravened in respect of a columbarium, the
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(4)

()

(5A)

(5B)

(5C)

eourt-may-make an order (occupation order) empowering the
specified officer—

(a) to enter the columbarium premises and occupy the
premises for a period specified in the order; and

(b) to carry out the preseribed-ash-dispesal-proceduressteps

that the officer considers necessary for disposal of ashes
in respect of the columbarium.

An erder-may-be-made-under-subsection-{3)occupation order

may be made, whether or not a person—

(a) s identified as having contravened section 58, 59,6662
or-64(2)-er{3)59(1A), 60(1), 61A, 62 or 64(2); or

(b) is prosecuted for an offence under section 63.

This section does not affect any person’s liability for failing to
carry out the prescribed ash dlsposal proceduresmh&en-srte

64{2)-6r3) as required by section 58, 62 or 64(2).

If a specified officer reasonably believes that a person has any
information that the officer considers necessary to facilitate
disposal of ashes by the officer under this Ordinance, the
officer may require that person to produce the information to
him or her.

A specified officer may, for the purpose of disposal of ashes
under this Ordinance, consider and use any information—

(@) produced under subsection (5A);

(b) obtained during an inspection or search under this
Ordinance; or

(c) obtained by the exercise of the powers under an
occupation order.

In subsections (5A) and (5B)—

information (Z7%) includes any book, document, article, thing,

record and register.
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66.

67.

68.

(6) Part 1 of Schedule 5 (which provides for the making of an
occupation order and the effect of such an order) has effect.

Further provisions on ash disposal procedures

Part 2 of Schedule 5 (which contains further provisions on ash
disposal procedures and the recovery of expenses incurred in
connection with the procedures) has effect.

Discharge of ebhligation—n—respect—ofobligations in respect of

disposal of ashes

(1) Subject to section 69, a person to whom an ash disposal
requirement applies in respect of a columbarium is discharged
from all obligations in respect of the disposal of ashes interred
in the columbarium if the person complies with the
requirement.

(2) Insubsection (1)—

ash disposal requirement (5% B E) means—{a)—the-
| | )
requirement u||el_e| section—58 62; or-64(2)-to-carry out .tl'e
p|es| sribed _asln ellspEe;saI procedures 9'.| (b)l the e_blllglatleln
the requirement under section 58, 62 or 64(2) to carry out the
prescribed ash disposal procedures.

Certificate of cessation of columbarium use
(1) The Licensing Board may, on application and if satisfied-the

crpconboc aclh ciopocal srocadieac cp fao op ofin nostion oo
I I | | o . 5
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69.

()

3)

pnel_mseslag_amst "“'”el.'f.a eeltllllealte oF-columbarium usle o

wm-satisfied that—

(@) the prescribed ash disposal procedures have been
carried out in respect of a columbarium against the
premises of which a certificate of columbarium use is
registered under section 38; or

(b) the steps that a specified officer, as defined by section
65(1), considers necessary for disposal of ashes in
respect of such a columbarium under this Ordinance
have been carried out by the officer,

issue a certificate that the premises cease to be a
columbarium,

An application for the purposes of subsection (1) must be
made by—

(@) the owner of the premises;

(b) the holder of a specified instrument in respect of the
premises;-e¢

(ba) the person in possession within the meaning of section

64; or
(c) aspecified officer, as defined by section 65(1).

A person to whom a certificate is issued under subsection (1)
in respect of any premises may register the certificate against
the premises in the Land Registry.

Contractual obligations not affected

Neither this Part nor Schedule 5 affects any claim for compensation
arising out of an agreement for the sale of an interment right in
respect of a columbarium for a breach of the seller’s obligation in
connection with the handling of ashes.
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70,

Part 8
Appeal

Interpretation of Part 8

In this Part—

appeal (_EEfF) means an appeal under section 72;

Appeal Board (_F3FZ: &) means the body established under
section 71(2);

appellant (_=5ff \) means a person lodging an appeal;

Chairperson (FJ&) means the Chairperson of the Appeal Board
appointed under section 71(3);

Deputy Chairperson (E] &) means a Deputy Chairperson of the
Appeal Board appointed under section 71(3);

legally qualified ( H F7 25 /£ 2 & #%) means qualified for
appointment as a District Judge under section 5 of the District
Court Ordinance (Cap. 336);

panel member (FZEE|RE) means a member of the panel of
persons appointed under section 71(2);

party (J7)—

(@) in relation to an appeal against a decision of the
Licensing Board—means the appellant or the Licensing
Board,;

(b) in relation to an appeal against a decision of the
Director—means the appellant or the Director;

presiding officer (Z#E), in relation to an appeal, means the
presiding officer referred to in section 73(1)(a).
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71. Establishment of Appeal Board

(1)

(2)

(3)

A body is established with the name “Private Columbaria
Appeal Board” in English and “fL =5 KL EAT LR E
=" in Chinese.

The Chief Executive may appoint a panel of persons each of
whom—

(@) is neither a member of the Licensing Board nor a public
officer; and

(b) is considered by the Chief Executive to be suitable to
serve on an Appeal Board to hear an appeal.

The Chief Executive may—

(@) appoint a panel member who is legally qualified to be
the Chairperson of the Appeal Board; and

(b) appoint other panel members who are legally qualified to
be Deputy Chairpersons of the Appeal Board.

— A e oocdonbt g cndbonotion 0

o . e,
(5 An appointment under subsection (2) or (3) must be notified
in the Gazette.
(6) The Secretary may appoint a public officer to be the secretary
of-the-to the Appeal Board.
(7) The Secretary may appoint a legal adviser to advise the

Appeal Board on legal matters relating to an appeal.
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72. Appeals

(1) A—persen—An applicant for, or a holder of, a specified
instrument who is aggrieved by any of the following decisions
under this Ordinance may appeal to the Appeal Board—

(a) a refusal efan-apphecationfor-under section 13 (whether

or not as modified by section 14) or section 15 or 16 of
an application for the issue of a specified instrument;

(aa) a refusal under section 33(1)(c)—
(i) torenew a licence or exemption; or
(i)  to extend a temporary suspension of liability;
(b) arefusal under section 32 of an application for—
(i) the transfer of a licence or exemption; or

(i) the transfer of a temporary suspension of liability
together with one or both of the following—

(A) the related application for the issue of a
licence;

(B) the related application for the issue of an
exemption;

(c) a decision under section 33(1)(a)(i) or (b) to revoke or
suspend a specified instrument;

(ca) a decision under section 33(1)(a)(ii) to revoke or
suspend an authorization under a licence;

(cb) a refusal of an application for permission for the
purposes of section 45(1);

(¢)—a-decisiono "a'yl —the ee”d't'el”s. to-which-a-specitied

eonditions;
(d) adecision under section 32(4) or 33(1)(d)—

(i) to vary the conditions to which a specified
instrument is subject; or
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(2)

3)

(4)

(€)
(ea)

(f)
(9)
(h)

(i)  to impose new conditions;
a refusal of an application made under section 34 to vary
the conditions to which a specified instrument is subject;

a refusal under section 35(1)(a) of an application for the
suspension of the operation of a decision under section
33(1) pending the determination of an appeal;

a decision ef-the Director-under section 54 to serve an
enforcement notice-;

a refusal of an application for the issue of a certificate
under section 68;

a refusal of an application for approval of an ash
disposal plan under section 17 of Schedule 5.

A person who wishes to appeal under subsection (1) must
lodge a notice of appeal, in the specified form, with the
Appeal Board within 21 days after the date on which the
notice, in writing, of the decision under appeal is given to the
person.

The notice of appeal must—

(a)
(b)
(©)

set out the grounds of the appeal and the facts on which
the appeal relies;

be accompanied by a copy of every document that the
appellant intends to rely on; and

include particulars of every witness whom the appellant
intends to call at the hearing.

The secretary to the Appeal Board must, as soon as
practicable, give a copy of the notice of appeal—

(a)

(b)

If subsection (1)(a), (b)—{e)—(d)yerfe}(aa), (b), (c), (ca),
(cb), (d), (e), (ea) or (g) applies—to the Licensing
Board; or

if subsection (1)(f) or (h) applies—to the Director.
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73.

Composition of Appeal Board for purposes of appeal

(1)

(2)

(3)
(4)

()

(6)

(7)

For the purposes of an appeal, the Appeal Board consists of—

(a) a presiding officer, who is to preside at the hearing of the
appeal; and

(b) 4 panel members selected by the presiding officer.

Subject to subsections (3), (4) and (5), the Chairperson or;—f

te a Deputy Chairperson may act as presiding officer.

The Chairperson must not act as presiding officer if the
Chairperson has a direct or indirect interest in the appeal.

A Deputy Chairperson must not act as presiding officer if the
Deputy Chairperson has a direct or indirect interest in the
appeal.

If the Chairperson and each Deputy Chairperson has-have a
direct or indirect interest in an appeal, the Secretary may
select a panel member who is legally qualified, and who does
not have a direct or indirect interest in the appeal, to act as
presiding officer.

The presiding officer must not select a panel member to hear
an appeal if the panel member has a direct or indirect interest
in the appeal.

If the term of appointment of the Chairperson or a Deputy
Chairperson, or a panel member selected under subsection
(5), who is the presiding officer at an appeal or a panel
member selected under subsection (1)(b) for the purposes of
an appeal expires during the hearing of the appeal, the
Chairperson, Deputy Chairperson or panel member may
continue to hear the appeal until the appeal is determined.
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74,

Hearing and determination of appeals

1)

(2)

3)

(4)

()

(6)

(7)

The presiding officer and 4 other panel members constituting
the Appeal Board for hearing an appeal are to be present to
hear and determine the appeal.

However, if after the commencement of the hearing of an
appeal, one or more panel members (other than the presiding
officer) are unable to continue hearing the appeal, the
remaining panel members (so long as their number, including
the presiding officer, is not less than 3) may, with the consent
of the parties, continue to hear and determine the appeal.

Each party to an appeal may—
(a) appear and be present at the hearing of the appeal; and

(b) make representations during the hearing or be
represented by another person, authorized by the party,
In writing, during the hearing.

If a party to an appeal fails to appear on a date set for the
hearing of an appeal without showing reasonable cause for the
failure, an Appeal Board may—

(a) proceed to hear any other party entitled to appear; and
(b) make its decision without hearing the absent party.

A legal adviser may be present at any hearing before the
Appeal Board or deliberations of the Appeal Board to advise
the Appeal Board on legal matters.

When the legal adviser advises the Appeal Board on legal
matters relating to an appeal, the legal adviser must do so in
the presence of every party to the appeal (or the party’s
representative).

However, if the advice is tendered after the Appeal Board has
commenced to deliberate on its findings, every such party or
representative must be informed afterwards of the advice that
the legal adviser has tendered.
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(8)

9)

(10)

(11)

(12)
(13)

(14)

In any case where the Appeal Board does not accept the
advice of the legal adviser on a legal matter relating to an
appeal, every party to the appeal (or the party’s
representative) must be informed of this fact.

Except for a question of law—

(a) every question before the Appeal Board is to be
determined by a majority of the members hearing the
appeal; and

(b) if there is an equality of votes in respect of a question to
be determined in an appeal, the presiding officer of the
Appeal Board hearing the appeal is to have a casting
vote in addition to the presiding officer’s original vote.

A question of law to be determined in an appeal is to be
determined by the presiding officer of the Appeal Board
hearing the appeal.

In determining an appeal, an Appeal Board may—
(@) confirm, reverse or vary the decision appealed against;

(b) substitute its own decision for the decision appealed
against; or

(c) make any other order that it thinks fit.
The decision of an Appeal Board on any appeal is final.

The Appeal Board must notify the parties to an appeal-of-ts
decision—-writing;-setting-eut in writing of—
(a) the Appeal Board’s decision;

(b) the reasons for the decision; and
(c) the date on which the decision is to take effect.
The secretary to the Appeal Board is to serve a copy of the

Appeal—Board’s—decistion—and—reasons—written notification

under section 74(13) on the parties to the appeal.
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75. Powers of Appeal Board

(1) Subject to section 76 and section 80, in the hearing of an
appeal, the Appeal Board may—

(2)

3)

(a)

(b)

(©)
(d)

(€)

subject to subsection (2), receive and consider any
material—

(i) whether by way of oral evidence, written
statements, documents or otherwise; and

(i)  whether or not it would be admissible in a court;

by notice in writing—sighed—by—the—presiding—officer,

summon a person—

(i) to produce to the Appeal Board any document
(including material and information referred to in
section 82) that is relevant to the appeal and is in or
under the custody or control of the person; or

(i) to appear before the Appeal Board and to give
evidence relevant to the appeal;

administer oaths and affirmations;

require evidence to be given on oath or affirmation;-and
or

make an order prohibiting a person from publishing or
otherwise disclosing any material the Appeal Board
receives.

Subsection (1)(a) does not entitle a person to require the
Appeal Board to receive and consider any material that had
not been made available to the Licensing Board at any time
before the decision under appeal was made.

Any notice or order of an Appeal Board hearing an appeal is
to be issued by the presiding officer of the Appeal Board.
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76. Privileges against disclosure

Forthepurpeses—ef-In relation to an appeal, the appellant, the

Licensing Board, the Director and any other person summoned
under section 75(1)(b) are each to have the same privileges in
respect of the disclosure of any material as if the proceedings
before the Appeal Board were proceedings before a court.

77. Case may be stated for Court of Appeal

(1) The Appeal Board may, before determining an appeal, refer a
question of law arising in the appeal to the Court of Appeal
for determination by way of case stated.

(2) On hearing the case, the Court of Appeal may amend the case
or order it to be sent back to the Appeal Board for amendment
in a manner that the Court of Appeal orders.

(3) The Appeal Board is to comply with the order.

78. Offences relating to appeals
(1) In relation to an appeal, a person commits an offence if the

person—

(a) without reasonable excuse, refuses or fails—

(i)
(ii)
(iii)
(iv)

to attend and give evidence when required to do so
by the Appeal Board;

to answer truthfully and completely questions put
to the person by the Appeal Board,

to produce a document that the person is required
by the Appeal Board to produce; or

to comply with any other lawful order, requirement
or direction made or given by the Appeal Board or
the presiding officer of the Appeal Board; or

(b) disturbs or otherwise interferes with the proceedings of
the Appeal Board.



Private Columbaria Bill

104

79.

(2)

3)
(4)

Q)

A person commits an offence if the person publishes or
otherwise discloses any material in contravention of an order
under section 75(1)(e).

A person who commits an offence under subsection (1) or (2)
iIs liable on summary-conviction to a fine at level 5.

It is a defence to a charge for an offence under subsection (2)
for the person charged to prove that the person did not know,
and had no reason for knowing, that the Appeal Board had
made an order under section 75(1)(e) prohibiting the
publication or other disclosure of the material concerned.

A person charged with an offence under subsection (2) is to be
taken to have established a fact that needs to be established for
the purpose of a defence under subsection (4) if—

(a) there is sufficient evidence to raise an issue as to that
alleged fact; and

(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

Chairperson of Appeal Board may make rules and determine
practice or procedure

1)

(2)
3)

The Chairperson ef-the-Appeal-Beard-maymay make rules—
(a) to provide for the lodging of appeals; and

(b) generally for regulating the practice and procedure of the
Appeal Board.

Rules made under this section are not subsidiary legislation.

The Chairperson may determine any matter of practice or
procedure relating to the hearing of appeals if no provision
governing the matter is made in this Ordinance or in rules
made under subsection (1).
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80.

Privileges and immunities of Appeal Board members and
witnesses

(1) The Chairperson,-Beputy-Chairpersens a Deputy Chairperson
or a panel member ef-the—Appeal-Board—performing any

functions under this Ordinance is to have the same privileges
and immunities as a judge of the Court of First Instance in
civil proceedings in that court.

(2) A witness appearing before the Appeal Board is to have the
same privileges er—and immunities of a witness in civil
proceedings in the Court of First Instance.
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81.

82.

Part 9

Miscellaneous

Delegation and authorization

1)

(2)
(3)
(4)

FheSubject to subsection (2), the Director may, in writing,
delegate to a public officer any of his or her functions or

powers under this Ordinance,—other—than—this—power—of
delegation.

The power to delegate conferred by subsection (1) may not be
delegated by the Director.

The Director may appoint in writing a public officer as an
authorized officer for the purposes of this Ordinance.

When exercising a power or performing a function under this
Ordinance, an officer delegated under subsection (1) or an
authorized officer appointed under subsection (3)—

(@) may be assisted by such persons as the officer
reasonably requires; and

(b) must produce the officer’s written delegation or
appointment for inspection by any person who
reasonably requires to see it.

Consultation with other authorities and persons

(1)

In this section—

specified person (585 A +-) means—

()

(a) the Licensing Board; or
(b) the Director.

If, for the purpose of a specified person’s performance of a
function under this Ordinance, a columbarium’s compliance
with another Ordinance is relevant and a person (other
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83.

(3)

enforcement—authority) is conferred with the function to
enforce that other Ordinance—

(a) the specified person may consult the other enfercement
awtherityauthority and may, for this purpose, present to
the other enforcementautherityauthority any statement,
photographs, records (including plans) and other
material prepared, taken, made or obtained under the
notification scheme referred to in section 22;

(b) the other enfercement—authoribyauthority may present

information that it has in connection with the
enforcement of that other Ordinance to the specified
person; and

(c) the specified person may, when performing the function
under this Ordinance, consider and use the information
including producing the information before the Appeal
Board hearing an appeal under Part 8.

A specified person may consult any other enforcement
authority-authority or any other person if the expertise of the
authority or person is necessary for or relevant to the
performance of a function under this Ordinance.

Guidelines

1)

(2)

The Licensing Board may issue guidelines—

(@ indicating the manner in which it proposes to perform its
functions under this Ordinance; and

(b) providing guidance on the operation of any provision of
this Ordinance.

Without limiting subsection (1), the Licensing Board may
issue guidelines—

(@) indicating the considerations it proposes to take into
account in making a decision under this Ordinance; and
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84.

85.

3)

(b) providing guidance on compliance with a provision of

this Ordinance.
The guidelines are not subsidiary legislation.

Codes of practice

(1)

(2)

3)

For providing practical guidance in respect of this Ordinance
or conditions imposed under it, the Licensing Board may issue
a code of practice setting out principles, procedures,
guidelines, standards andor requirements in relation to
columbaria.

A failure on the part of any person to observe a code of
practice issued under subsection (1) does not of itself render
that person liable to criminal proceedings of any kind.
However, in any civil or criminal proceedings (including
proceedings for an offence under this Ordinance), evidence
about the failure may be relied on as tending to establish or to
negative any liability that is in question in those proceedings.

A code of practice is not subsidiary legislation.

Management plan

(1)

(2)

The Licensing Board may require a management plan,
submitted for approval for the purposes of section 13(2) in
respect of a columbarium, to cover matters that the Licensing
Board specifies.

Without limiting subsection (1), the Licensing Board may
require the management plan to cover in respect of the
columbarium concerned—

(a) the holding capacity for visitors and admission control;

(b) the traffic and public transport arrangement or
management;

(c) crowd management;
(d) security management;
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86.

87,

(e) manpower deployment on peak grave sweeping days or
periods and other days or periods;

() a contingency plan in the event of fire or other
emergency situations; and

() measures to ensure compliance with guidelines and
codes of practice issued under sections 83 and 84.

Qualified professional

1)

(2)
(3)

The Licensing Board may by notice in writing specify, either
generally or in a particular case or class of cases, either or
both of the following to be a qualified professional for the
purposes of giving certification, or doing any other thing, as
required by a provision of this Ordinance—

(a) an authorized person;

(b) aregistered structural engineer.
The notice is not subsidiary legislation.
In this section—

authorized person (2 7] A=) and registered structural engineer

(GE M 45FE T A2ET) have the meanings given by section 2(1)
of the Buildings Ordinance (Cap. 123).

Offence of providing false or misleading information

(1)

A person commits an offence H—the—person—provides

.|||’Ie||ne_tt|en that 'S Ialse. ell’ |n|sleaeI|I|_|g e nllateual P H%l'lal
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person—

(a) provides information that is false or misleading in a
material particular in, or in connection with, an
application the person makes under this Ordinance in
respect of a columbarium; or
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(2)

(b) furnishes the Director, an authorized officer or a public
officer with information under this Ordinance knowing
that it is false or misleading in a material particular.

A person who commits an offence under subsection (1) is

liable on summary—conviction-to—afine—at-level -3-and-to
mprisenment-for-6-menths.conviction to a fine of $500,000

and to imprisonment for 2 years.

88. Liability of directors, partners, etc. for offences

(1)

(2)

(3)

If—

(@) a body corporate commits an offence under this
Ordinance; and

(b) it is proved that the offence has been committed with the
consent or connivance of, or is attributable to any
neglect on the part of, any director, manager, secretary
or other similar officer of the body corporate,

the director, manager, secretary or other similar officer
commits the like offence.

If—

(a) a partner in a partnership commits an offence under this
Ordinance; and

(b) it is proved that the offence has been committed with the
consent or connivance of, or is attributable to any
neglect on the part of, any other partner in the
partnership or any other person concerned in the
management of the partnership,

the other partner or the other person concerned in the
management of the partnership commits the like offence.

If the affairs of a body corporate are managed by its members,
subsection (1) applies in relation to the acts and defaults of a
member in connection with the member’s functions of
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90.

91.

management as if the member were a director of the body
corporate.

4) 1f—

(@) a member of an unincorporated body commits an offence
under this Ordinance; and

(b) it is proved that the offence has been committed with the
consent or connivance of, or is attributable to any
neglect on the part of, any other member or any
manager, secretary or other similar officer of the
unincorporated body,

the other member or the manager, secretary or other similar
officer commits the like offence.

Time limit for prosecution

Despite section 26 of the Magistrates Ordinance (Cap. 227),
proceedings may be instituted for an offence, other than an
indictable offence, under this Ordinance within 12 months after the
offence is discovered by, or comes to the notice of, the Licensing
Board or the Director.

Fees

(1) The fee for an item specified in column 2 of Schedule 6 is
payable at the time specified in column 3 of that Schedule in
the amount specified in column 4 of that Schedule opposite to
that item.

(2) A fee paid under this section is not refundable.

Amendment of Schedules

(1) The Licensing Board may, with the approval of the Secretary,
by notice published in the Gazette, amend Schedule 3 or 4 or
Part 2 of Schedule 5.
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(2) The Secretary may, by notice published in the Gazette, amend
Schedule 1, 6 or 7.

Regulations
(1) The Secretary may make regulations—

(a)
(b)

providing for any matter required or permitted to be
prescribed under this Ordinance; erand

providing for matters that are necessary or expedient to
give effect to the provisions of this Ordinance.

(2) Without limiting subsection (1), the Secretary may make
regulations—

(@)

(b)

()

(d)

(€)

providing for principles, procedures, guidelines,
standards or requirements about the operation and
management of a columbarium, including additional
duties required of an applicant for or holder of a
specified instrument;

restricting any subletting or assignment of the
columbarium premises, or any part of it, in a manner that
Is inconsistent with the operation of a columbarium;

requiring that the requirements for enforceability of an
agreement for the sale of an interment right under
section 41 be met in respect of each agreement for the
sale of an interment right in respect of the columbarium;

providing for measures relating to building safety, fire
safety, other safety matters, drainage and sewage,
including requiring certificates or reports, by a qualified
professional, to be submitted to the Licensing Board at
regular intervals;

providing for measures for minimizing the
environmental nuisance caused to the neighbourhood by
the operation of a columbarium; andor
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3)

(4)

(f) providing for any principles, procedures, guidelines,
standards or requirements relevant to any provisions of
this Ordinance.

Regulations made under this Ordinance may—

(a) be of general application or make different provisions
for different cases or classes of cases; or

(b) contain any incidental, consequential, evidential,
transitional, saving or supplementary provisions that the
Secretary thinks fit.

Regulations under this section may provide that a
contravention of a regulation is an offence and may prescribe
penalties for it of a fine not exceeding level 6 and
Imprisonment not exceeding 2 years.

Licensing Board not servant or agent of Government

The Licensing Board is not a servant or agent of the Government
and does not enjoy any status, immunity or privilege of the
Government.

Immunity from civil liability

1)

(2)

A person to whom this subsection applies is not civilly liable
for an act done or omitted to be done by the person in good
faith—

(a) in performing or purportedly performing a function of
the person under this Ordinance; or

(b) in exercising or purportedly exercising a power of the
person under this Ordinance.

Subsection (1) applies to—
(a) amember of the Licensing Board,;
(b) amember of a committee of the Licensing Board;
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3)

(4)

(c) an-officer-a member of the staff of the Licensing Board;
and

(d) the Director, an authorized officer or any other public
officer.

An-In relation to a person referred to in subsection (2)(d), an
act referred to in subsection (1) includes taking possession of,
breaking open, seizing, removing, impounding or disposing of
property.

Subsection (1) does not in any way affect any liability of the
Government in respect of an act or omission of a public
officer.

Service of documents, etc.

1)

(2)

A notice or other document required to be given to, lodged
with or served on the Appeal Board, the Licensing Board or
the Director under this Ordinance may be given, lodged or
served—

(@) by delivering it by hand to the office of the Appeal
Board, the Licensing Board or the Director (as the case
requires) during office hours;

(b) by sending it by post to the office of the Appeal Board,
the Licensing Board or the Director (as the case
requires);

(c) by sending it by fax transmission to the facsimile number
of the Appeal Board, the Licensing Board or the
Director (as the case requires); or

(d) by sending it by electronic mail transmission to the
electronic mail address of the Appeal Board, the
Licensing Board or the Director (as the case requires).

A notice or other document given, lodged or served in
accordance with subsection (1) is to be taken, in the absence
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)

of evidence to the contrary, to have been given, lodged or

served—

(a) if delivered by hand—on the day after the day on which
it was so delivered;

(b) if sent by post—on the second working day after the day
on which it was posted;

(c) if sent by fax transmission—on the day after the day on
which it was transmitted; or

(d) if sent by electronic mail transmission—on the day after

the day on which it was transmitted.

A notice, decision or other document required to be given,
issued, notified or served by the Appeal Board, the Licensing
Board or the Director for the purposes of this Ordinance may
be given, issued, notified or served—

(@)

(b)

in the case of a natural person—
(i) by delivering it by hand to the person;
(i) by sending it by post in a letter—

(A) addressed to the person at the person’s usual
place of residence or business or (if that
place is unknown) at the person’s last known
place of residence or business; or

(B) if the person dies—addressed to the person’s
last known place of residence or business;

(i) by sending it by fax transmission to the fax number
of the person or (if that number is unknown) to the
last known fax number of the person; or

(iv) by sending it by electronic mail transmission to the
electronic mail address of the person or (if that
address is unknown) to the last known electronic
mail address of the person;

in the case of a partner in partnership—
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(i)

(if)

(iii)

(v)

by delivering it by hand to the partner authorized
in writing to act for and on behalf of the
partnership;

by sending it by post in a letter—

(A) addressed to the partner authorized in writing
to act for and on behalf of the partnership at
that partner’s usual place of residence or
business or (if that place is unknown) at that
partner’s last known place of residence or
business; or

(B) if the partner authorized to act for or on
behalf of the partnership dies—addressed to
that partner’s last known place of residence
or business and to the usual places of
residence or business of the other partners in
the partnership or (if those places are
unknown) to the last known places of
residence or business of those other partners;

by sending it by fax transmission to the fax number
of the partner authorized in writing to act for and
on behalf of the partnership or (if that number is
unknown) to the last known fax number of that
partner; or

by sending it by electronic mail transmission to the
electronic mail address of the partner authorized in
writing to act for and on behalf of the partnership
or (if that address is unknown) to the last known
electronic mail address of that partner; or

in the case of a body corporate—

(i)

by delivering it by hand to any place in Hong Kong
at which the body corporate carries on business
and giving it to any person in the place who
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(if)

(iii)

(v)

appears to be concerned in the management of, or
employed by, the body corporate;

by sending it by post in a letter addressed to the
body corporate at its registered office in Hong
Kong or at any place in Hong Kong at which the
body corporate carries on business or (if that office
or place is unknown) at the body corporate’s last
known place of business;

by sending it by fax transmission to the fax number
of the body corporate or (if that number is
unknown) to the last known fax number of the body
corporate; or

by sending it by electronic mail transmission to the
electronic mail address of the body corporate or (if
that address is unknown) to the last known
electronic mail address of the body corporate.

(4) A notice, decision or other document given, issued, notified or
served in accordance with subsection (3) is to be taken, in the
absence of evidence to the contrary, to have been given,
issued, notified or served—

(a) if delivered by hand—on the day after the day on which
it was so delivered;

(b) if sent by post—on the second working day after the day
on which it was posted;

(c) if sent by fax transaction—on the day after the day on
which it was transmitted; or

(d) if sent by electronic mail transmission—on the day after
the day on which it was transmitted.

Transitionals

The transitional provisions as set out in Schedule 7 have effect.
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Part 10

Implications on Land (Miscellaneous Provisions) Ordinance, Town
Planning Ordinance, Buildings Ordinance and other Ordinances

96. Other Ordinances, law and liabilities not affected, unless
expressly provided otherwise

(1) Subsections (2), (3) and (4) apply, except as expressly
provided to the contrary in this Part.

The requirements under this Ordinance are in addition to and
do not derogate from any requirement under any other
Ordinance or law.

A specified instrument—

(2)

3)

(4)

(a)
(b)

()

has effect solely for the purposes of this Ordinance;

does not, to any extent, negate liability of any
description for any contravention of any other Ordinance
or law; and

does not, to any extent, negate liability of any
description arising—

(i) under an instrument affecting land, whether or not
the Government is a party to the instrument;

(i) from an agreement, whether or not the Government
IS a party to the agreement;

(iti)  in tort, whether or not the tort is committed against
the Government; or

(iv) inany other manner.

That any function is conferred on or performed by a person
under this Ordinance does not, to any extent, affect any
function conferred on or performed by a person under any
other Ordinance or law.
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97. Effect of Land (Miscellaneous Provisions) Ordinance modified

(1) Section 6(1), (2) and (3) of the Land (Miscellaneous
Provisions) Ordinance (Cap. 28) does not apply in respect of
the unlawful occupation of unleased land during a period if—

(a) the occupation is necessary for, or ancillary to, the
operation of a pre-Bill columbarium; and

(b) during the period—
(i) the instrument-related condition is met in the
manner specified in subsection (2), (3) or (5); and

(i) the extent of breach condition specified in
subsection (6) is met.

(2) The instrument-related condition is met if a temporary
suspension of liability is in force in respect of the pre-Bill
columbarium.

(3) The instrument-related condition is met if an application for
the issue of a temporary suspension of liability in respect of
the pre-Bill columbarium—
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(@) has been made but has not been determined;

(b) has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against but the appeal has not been determined.
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(4) Subsection (3) does not apply if, in respect of an application
referred to in that subsection, the occupation of land as is
necessary for, or ancillary to, the operation of the pre-Bill
columbarium (to the extent as shown in the plans required
under section 19) includes unlawful occupation of unleased
land but the applicant—

(@)
(b)

does not apply to the Director of Lands for lawful
authority to occupy the unleased land; or

does not provide a written declaration to the Director of
Lands that the applicant has no claim to the unleased
land, whether based on possession of the unleased land
before, on or after the date of application or on any
other ground.

(5) The instrument-related condition is met if an application for
the extension of a temporary suspension of liability in respect
of the pre-Bill columbarium—

has been made but has not been determined;

has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or
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(6)

(7)

(8)
(9)

(c) has been refused, which refusal has been appealed
against and is suspended from operation under section
35 pending the determination of the appeal.

The extent of breach condition is that any unlawful occupation
of unleased land as is necessary for, or ancillary to, the
operation of the pre-Bill columbarium is limited to—

(a) if a temporary suspension of liability is issued in respect
of the columbarium—the extent of unlawful occupation
of unleased land as is necessary for, or ancillary to, the
operation of the columbarium, as shown in the approved
plans annexed to the temporary suspension of liability;
or

(b) in any other case—the extent of unlawful occupation of
unleased land as was necessary for, or ancillary to, the
operation of the columbarium as at the Bill
announcement time.

This section does not affect any civil liability in respect of the
unlawful occupation of unleased land.

Subsection (7) does not affect the operation of section 96.

In subsection (1), a reference to section 6(3) of the Land
(Miscellaneous Provisions) Ordinance (Cap. 28) is to be
construed as a reference to section 6(3) of that Ordinance to
the extent that it relates to section 6(2)(b) (but not section
6(2A)(ii1)) of that Ordinance.

Effect of Town Planning Ordinance modified

1)

Sections 20(8), 21(2) and 23(1) and (2) of the Town Planning
Ordinance (Cap. 131) do not apply in respect of an
unauthorized development undertaken or continued on any
land during a period if—

(a) the development is necessary for, or ancillary to, the
operation of a pre-Bill columbarium; and
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3)

(b) the condition specified in subsection (2), (3) or (5) is met
during the period.

The condition is that either of the following instruments is in
force in respect of the pre-Bill columbarium—

(a) anexemption;
(b) atemporary suspension of liability.

The condition is that an application for the issue of an
exemption, or the issue of a temporary suspension of liability,
in respect of the pre-Bill columbarium—

——{b)}—has—bheen—refused,—which—refusal -has—been—appealed

(4)
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(@) has been made but has not been determined;

(b) has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against but the appeal has not yet been determined.

Subsection (3) does not apply if, before the making of the
application and in respect of an unauthorized development
undertaken or continued on the land referred to in subsection
(1), or any part of it—

(a) proceedings for the prosecution of an offence under
section 20(8) or 21(2) of the Town Planning Ordinance
(Cap. 131) have been instituted, whether against the
applicant or any other person; or

(b) anotice—

(i) has been served under section 23(1) or (2) of that
Ordinance, whether on the applicant or any other
person; and
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(i)  has not been complied with or withdrawn.

The condition is that an application for the renewal of an
exemption, or the extension of a temporary suspension of
liability, in respect of the pre-Bill columbarium—

(@) has been made but has not been determined;

(b) has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against and is suspended from operation under section
35 pending the determination of the appeal.

99. Effect of Buildings Ordinance modified

1)

()

Sections 24(1) and 24C(1) of the Buildings Ordinance (Cap.
123) do not apply in respect of any non-compliant structures
existing during a period merely because the structures have
been completed or carried out in contravention of section
14(1) of that Ordinance if—

(a) the structures are necessary for, or ancillary to, the
operation of a pre-Bill columbarium; and

(b) during the period—

(i) the instrument-related condition is met in the
manner specified in subsection (2), (3) or (5); and

(i) the extent of breach condition specified in
subsection (6) is met.

The instrument-related condition is met if a specified
instrument is in force in respect of the pre-Bill columbarium.
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(3) The instrument-related condition is met if an application for
the issue of a specified instrument in respect of the pre-Bill
columbarium—

(4)

()

(@)
(b)

(©)

has been made but has not been determined:;

has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

has been refused, which refusal has been appealed
against but the appeal has not yet been determined.

Subsection (3) does not apply if, before the making of the
application, an order or notice—

(@)

(b)

has been served under section 24(1) or 24C{1)-issued
under section 24C(1) (as the case requires) of the
Buildings Ordinance (Cap. 123) in respect of the non-
compliant structures referred to in subsection (1), or any
part of them, whether on the applicant or any other
person ; and

has not been complied with or withdrawn.

The instrument-related condition is met if an application for
the renewal of a licence or exemption, or the extension of a
temporary suspension of liability, in respect of the pre-Bill
columbarium—

(@)

has been made but has not been determined:;
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(6)

(b)

()

has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

has been refused, which refusal has been appealed
against and is suspended from operation under section
35 pending the determination of the appeal.

The extent of breach condition is that the non-compliant
structures necessary for, or ancillary to, the operation of the
pre-Bill columbarium are limited to—

(@)

(b)

If a specified instrument is issued in respect of the
columbarium—the structures certifiable for a pre-Bill
columbarium in, on or at the columbarium, as shown in
the approved plans annexed to the instrument; or

in any other case—the structures certifiable for a pre-Bill
columbarium in, on or at the columbarium as at the Bill
announcement time.

Provisions inapplicable because of section 97, 98 or 99 to
resume application

Even if, because of the operation of section 97, 98 or 99, any
provision of an Ordinance referred to in that section does not
apply in respect of a pre-Bill columbarium during a specified
period, that fact does not in any way affect the application of
the provision in respect of the columbarium after the period.

(2) Iasubsection{ba-speciiedperied-In subsection (1)—
specified period (75454)/4) means the period during which the

conditions referred to in section 97(1), 98(1) or 99(1) (as the
case requires) are met in respect of the pre-Bill columbarium.

(3) Subsection (1) does not affect the operation of section 96.

(1)
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Part 11
Related and Consequential Amendments

Division 1—Amendment to Land (Miscellaneous Provisions)
Ordinance

101. Land (Miscellaneous Provisions) Ordinance amended

The Land (Miscellaneous Provisions) Ordinance (Cap. 28) is
amended as set out in this Division.

102.  Section 6 amended (unlawful occupation of unleased land)

After section 6(5)6(7)—
Add
“£6}(8) Subsections (1), (2) and (3) have effect subject to section
97 of the Private Columbaria Ordinance ( of
20142016).”.

Division 2—Amendments to Buildings Ordinance

103.  Buildings Ordinance amended
The Buildings Ordinance (Cap. 123) is amended as set out in this
Division.

104.  Section 24 amended (order for demolition, removal, or
alteration of building, building works (other than minor works
commenced under simplified requirements) or street works)

At the end of section 24—
Add

“(6) Subsection (1) has effect subject to section 99 of the
Private Columbaria Ordinance ( of 26142016).”.
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105.

106.

107.

108.

109.

Section 24C amended (notice for demolition or alteration of
building or building works)

After section 24C(6)—
Add

“(7) Subsection (1) has effect subject to section 99 of the
Private Columbaria Ordinance (  of 20142016).”.

Division 3—Amendments to Town Planning Ordinance

Town Planning Ordinance amended
The Town Planning Ordinance (Cap. 131) is amended as set out in
this Division.
Section 20 amended (development permission area plans)
After section 20(8)—
Add

“(9) Subsection (8) has effect subject to section 98 of the
Private Columbaria Ordinance (  of 20242016).”.

Section 21 amended (offence of unauthorized development)
After section 21(2)—
Add

“(3) Subsection (2) has effect subject to section 98 of the
Private Columbaria Ordinance (  of 20242016).”.

Section 23 amended (enforcement on land within a
development permission area)

After section 23(12)—
Add
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“(13) Subsections (1) and (2) have effect subject to section 98
of the Private Columbaria Ordinance ( of
20142016).”.

Division 4—Amendments to Public Health and Municipal Services

110.

111.

112.

Ordinance

Public Health and Municipal Services Ordinance amended

The Public Health and Municipal Services Ordinance (Cap. 132) is
amended as set out in this Division.

Section 113 amended (public and private cemeteries)
(1) After section 113(2)—
Add

“(2AA) A columbarium that is under the management and
control of a person specified in Part 2A of the Fifth
Schedule is a private cemetery.”.

(2) Section 113(3), after “Schedule”—
Add
“(except its Part 2A)”.

(3) After section 113(3)—
Add

“(4) The Chief Executive in Council may by order amend, or
add a person to, or delete a person from, Part 2A of the
Fifth Schedule.”.

Section 113A added
After section 113—
Add
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“113A.

1)

Columbarium managed and controlled by person specified
in Part 2A of Fifth Schedule

In this section—

ashes (/£ k) has the same meaning as it has in section 2(1) of the

Private Columbaria Ordinance ( of 2016);

columbarium (&% & /7), subject to subsection (6), has the

same meaning as it has in section 2(1) of the Private
Columbaria Ordinance ( of 2016);

inter (&%) has the same meaning as it has in section 2(1) of the

Private Columbaria Ordinance ( of 2016);

interment right (%%7¢/%) has the same meaning as it has in section

2(1) of the Private Columbaria Ordinance ( of 2016);

specified person (#5855 A\ =) means a person specified in Part 2A of

()

)

(4)
()

the Fifth Schedule.

No ashes may be interred in a columbarium that is under the
management and control of a specified person, nor may an
interment right in respect of the columbarium be sold,
unless—

(@) the specified person has provided to the Authority
information on the name and location of the
columbarium; and

(b) at least 6 months have lapsed since the information was
so provided.

The Authority must, by notice in the Gazette, publish the
information within 3 months after receiving it.

The notice is not subsidiary legislation.

A specified person must provide to the Authority, on request,
a list setting out the name, location and other particulars of
each columbarium that is under the specified person’s
management and control.
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(6) This section does not apply to a columbarium in a private
cemetery specified in Part 2 of the Fifth Schedule.

113.  Third Schedule amended (designated authorities)
Third Schedule, after the entry relating to section 112A—
Add
“113A  Secretary for Food and Health”.

114.  Fifth Schedule amended (cemeteries, crematoria and gardens of

remembrance)

(1) Fifth Schedule—
Repeal
“[ss. 2, 113”
Substitute

“[ss. 2, 113, 113A”.
(2) Fifth Schedule, after Part 2—
Add

“Part 2A

Persons Specified for Purposes of Section 113A (so that
Columbaria under the Persons’ Management and Control are
Private Cemeteries)

1. The Board of Management of the Chinese Permanent
Cemeteries, established under the Chinese Permanent
Cemeteries Ordinance (Cap. 1112)”.
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Division 5—Amendment to Private Cemeteries Regulation

115.  Private Cemeteries Regulation amended

The Private Cemeteries Regulation (Cap. 132 sub. leg. BF) is
amended as set out in this Division.

116.  Section 2 amended (interpretation)
Section 2—
Repeal the definition of private cemetery
Substitute
“private cemetery (¥.=1&15) means—

(a) acemetery specified in Part 2 of the Fifth Schedule
to the Ordinance; or

(b) a columbarium that is under the management and
control of a person specified in Part 2A of that
Schedule.”.

Division 6—Amendment to Prevention of Bribery Ordinance

117.  Prevention of Bribery Ordinance amended

The Prevention of Bribery Ordinance (Cap. 201) is amended as set
out in this Division.

118.  Schedule 1 amended (public bodies)
Schedule 1—
Add

“128129. Private Columbaria Licensing Board established
under section 6 of the Private Columbaria
Ordinance (  of 20442016).

129130. Private Columbaria Appeal Board established
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under section 71 of the Private Columbaria
Ordinance ( of 20142016).”.

Division 7—Amendment to Electronic Transactions (Exclusion)
Order

119.  Electronic Transactions (Exclusion) Order amended

The Electronic Transactions (Exclusion) Order (Cap. 553 sub. leg.
B) is amended as set out in this Division.

120.  Schedule 1 amended (provisions excluded from application of
section 5 of Ordinance)

Schedule 1—
Add
“73. Private Columbaria Sections
Ordinance ( of 16(2)(b)(ii),
2016) 18(1)(a), 32(3)(a)

and (6), 33(3),
34(1) (2) and (3),
35(2)(a), 36(1) and
(3), 41(3)(b) and
(9), 42(1), 45(1),
53(1A), 61(b) and
(c), 64(1), 72(2),
74(3)(b), (13) and
(14), 75(1)(b),
86(1), section 5 of
Schedule 3, sections

2(1)@)(1),  3(4)(a),
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12 and 14(2) of
Schedule 5.
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Schedule 1 fs—6}[ss. 6 &
91]

Private Columbaria Licensing Board

Constitution

1)

()

(3)

(4)

()
(6)

The Licensing Board consists of not less than 7 members and
not more than 9 members appointed by the Chief Executive.
Any one or more of the members may be public officers.

The Chief Executive may appoint a member of the Licensing
Board, either ex officio or personally, as the Chairperson of
the Licensing Board.

The Chief Executive may appoint another member of the
Licensing Board as the Deputy Chairperson of the Licensing
Board.

Subject to this Schedule, a member of the Licensing Board—

(@) is to hold and vacate office in accordance with the
member’s terms of appointment;-and;

(b) on ceasing to be a member, is eligible for reappointment.

An appointment under this section must be notified in the
Gazette.

The notification is not subsidiary legislation.

Staff

(1)
(2)

3)

The Secretary may appoint a secretary to the Licensing Board.

The Secretary may appoint a legal adviser to the Licensing
Board.

The legal adviser may be present at any meeting, hearing or
deliberation of the Licensing Board to advise the Licensing
Board on legal matters.
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(4) The Secretary may appoint other staff to the Licensing Board
as the Secretary considers necessary.

Committees

(1) The Licensing Board may appoint committees to perform any

(2)

of the functions of the Licensing Board.

The Licensing Board—(a)}—may——appeint——either——the

committee: may appoint a member of the Licensing Board to
be the Chairperson or a member of a committee.

Meetings of Licensing Board and committees

1)
()

(2A)

The Licensing Board or a committee may determine its
practice and procedures at its meetings.

A quorum at a meeting of the Licensing Board is formed by 4

members of the Licensing Board, one of whom must be—
: ) : ; .

l(&) e S_Ileullpelsene_l H'el I:le_ensmg lBleeueI GI’(bl) e

Chairpersen—of-theLicensingBeard- the Chairperson of the

Licensing Board.

If the Chairperson of the Licensing Board is absent or is
otherwise unable to act—

(2) the Deputy Chairperson of the Licensing Board is to act
as Chairperson of the Licensing Board; or

(b) if the Deputy Chairperson of the Licensing Board is
absent or is otherwise unable to act—a member of the
Licensing Board named by the Secretary is to act as
Chairperson of the Licensing Board.
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3)

(3A)

(4)

()
(6)

(7)

(8)

One-third of the members of a committee, one of whom must
be the Chairperson of the committee, are to form a quorum at
a meeting of the committee.

If the Chairperson of a committee is absent or is otherwise
unable to act, a member of the committee named by the
Director is to act as Chairperson of the committee.

The Chairperson of the Licensing Board or a committee (as
the case requires) is to have a casting vote in case of an
equality of votes for and against a motion at a meeting of the
Licensing Board or committee.

Business of the Licensing Board or any committee may be
transacted by way of meetings or circulation of papers.

A meeting of the Licensing Board or a committee is to be
open to the public unless the Licensing Board or committee
determines that there is a good reason for it to be held in
private.

If a member of the Licensing Board or a committee is
disqualified from taking part in a decision or deliberation in
respect of a matter under section 5 of this Schedule, the
member must be disregarded for the purposes of constituting
the quorum for deciding or deliberating on that matter.

To avoid doubt—

(@ in subsections (2) and (4), a reference to the
Chairperson of the Licensing Board includes a reference
to a person who acts as Chairperson of the Licensing
Board under subsection (2A); and

(b) in subsections (3) and (4), a reference to the
Chairperson of a committee includes a reference to a
person who acts as Chairperson of the committee under
subsection (3A).
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Disclosure of interests of member

If a member of the Licensing Board or a committee has a pecuniary
nterest-whether-direct-erindirectdirect or indirect interest, in any
matter under consideration at a meeting of the Licensing Board or
committee (as the case requires), the member—

(a) must, before or as soon as practicable after the meeting
begins, disclose to the Licensing Board or committee (as
the case requires) the nature of the interest;

(b) must withdraw from the meeting while the Licensing
Board or committee (as the case requires) is considering
the matter if so required by the meeting; and

(c) must not participate in any deliberation or be involved in
any decision regarding the matter.
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Schedule 2 [ss. 2, 14, 15, 21
& 22]

Requirements Relevant to Eligibility for-er-Cenditionstmposed-on,-

Specified Instruments
Part 1
General Provisions

Compliance with land-related requirements
A columbarium complies with the land-related requirements only
if—
(@) the operation of the columbarium does not involve
unlawful occupation of unleased land; and

) tllne Ilease lll_eelnele o Iet“ell hstrument unelle_n Hlullllelllﬁ the

(b) the requirements under—

(i) the lease under which the columbarium premises
are held directly from the Government; or

(if)  the short term tenancy or other instrument granted
by the Government under which the columbarium
premises are occupied,

are complied with.

Compliance with planning-related requirements

A columbarium complies with the planning-related requirements
only if the columbarium complies with every requirement under the
Town Planning Ordinance (Cap. 131).
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Compliance with building-related requirements

(1) A columbarium complies with the building-related
requirements only if—

(@) the columbarium complies with the requirements for
approval and consent to the commencement of building
works under section 14 of the Buildings Ordinance (Cap.
123) and every other requirement specified by the
Licensing Board including requirements relating to
design, construction, structure, fire precautions, health,
sanitation or safety; or

(b) the following requirements are met in respect of every
building or building works in, on or at the
columbarium—

(i) the building or building works form the whole, or a
part, of a certifiable building;

(i)  the certifiable building is certified to be structurally
safe by a qualified professional, to the satisfaction
of the Licensing Board; and

(i) any works that the Licensing Board may require in
respect of the certifiable building have been carried
out in accordance with the requirements that the
Licensing Board thinks fit to impose.

(2) The specification of requirements under subsection (1)(a) is
not subsidiary legislation.

(3) In this section—

certifiable building (v]#%z87#Z2%7) means a building to which
the requirements for approval and consent to the
commencement of building works under section 14 of the
Buildings Ordinance (Cap. 123) do not apply because it is—

(@) an NT small building that came into existence on or after
16 October 1987 and in respect of which a certificate of
exemption has been issued under the Buildings
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Ordinance (Application to the New Territories)
Ordinance (Cap. 121);

(b) an NT small building that—

(i) came into existence on or after 1 January 1961 and
before 16 October 1987; and

(i) complied with the repealed Buildings Ordinance
(Application to the New Territories) Ordinance at
the time of its erection; or

(c) apre-1961 NT building.
(4) For the purposes of this section—
New Territories (j7) does not include New Kowloon;

NT small building (G 55/ N ZEERY7) means a building in the New
Territories that is a small building within the meaning of
section 5 of this Schedule;

pre-1961 NT building (1961 i 57 222%7) means a building in
the New Territories built before 1 January 1961 if there has
been no alteration, addition or reconstruction of the building
in contravention of the Buildings Ordinance (Cap. 123) on or
after that date;

repealed Buildings Ordinance (Application to the New
Territories) Ordinance (ELEEFRAY (EEZEVIRGICHr 5L H)
&%) ) means the Buildings Ordinance (Application to the
New Territories) Ordinance that came into operation on 1
January 1961 and was repealed and replaced by the Buildings
Ordinance (Application to the New Territories) Ordinance
(Cap. 121).
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Part 2
Special Provisions for Pre-Bill Columbaria

Requirements applicable to structures certifiable for a pre-Bill
columbarium

(1) In this section—

non-compliant structures ((ZMf%ZE%7) means any building or

building works that do not meet the—eenditions—any of the
requirements referred to in section 3(1) of this Schedule;

structures certifiable for a pre-Bill columbarium (B]§LE.ZER &

TR 27 B % 28 B RS £547) means non-compliant structures
existing immediately before the Bill announcement time
that—

(a) fall within the following description—

(i) they contain niches used or intended to be used for
the interment of ashes where at least a niche in the
structures was so used immediately before the Bill
announcement time; or

(i) they form the whole, or a part, of any essential
ancillary facilities supporting the operation of the
columbarium; and

(b) fall within the following description—

(i) they are an on-grade outdoor structures with
niches;

(i) they form the whole, or a part, of a single-storey
building;

(iii)  they form the whole, or a part, of the ground storey
of a multi-storey building but do not form the
whole, or any part, of any other storey of the
building; or
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()

(iv) they form the whole, or a part-ef;part, of a multi-
storey building that is an NT small building (as
defined by section 3(4) of this Schedule)—

(A) that came into existence on or after 16
October 1987; and

(B) in respect of which a certificate of exemption
has not been issued under the Buildings
Ordinance  (Application to the New
Territories) Ordinance (Cap. 121).

In paragraph (b) of the definition of structures certifiable for
a pre-Bill columbarium in subsection (1), a-buHding—a)}
buildina_includi buildi : I land

reference to a building—

(a) is a reference to any building (having the meaning given
by section 2(1) of the Buildings Ordinance (Cap. 123)),
including such a building situated on unleased land at
the time the building was erected on that land—

(i) without a licence issued under section 5 of the
Land (Miscellaneous Provisions) Ordinance (Cap.
28); or

(i) in breach of such a licence; but

(b) does not include a reference to a building situated in or
on another building that complies with the requirements
for approval and consent to the commencement of
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building works under section 14 of the Buildings
Ordinance (Cap. 123).

(3) Requirements applicable to structures certifiable for a pre-Bill
columbarium for the purposes of sections 14(2) and
15(1)(g)(ii) of this Ordinance are—

(a) a qualified professional must certify, to the satisfaction
of the Licensing Board, that—

(i) if paragraph (b)(i) of the definition of structures
certifiable for a pre-Bill columbarium in
subsection (1) applies—the on-grade outdoor
structures with niches are structurally safe; or

(i) if paragraph (b)(it), (iii) or (iv) of that definition
applies—the building referred to in that paragraph
Is structurally safe; and

(b) any works that the Licensing Board may require in
respect of on-grade outdoor structures with niches or the
building (as the case requires) have been carried out in
accordance with the requirements that the Licensing
Board thinks fit to impose.

(4) For the purposes of this section—

ground storey (3.8 =) means—

(a) the storey in which an entrance from a street to the
building is situated; or
(b) if—
(i) a building fronts or abuts on more than one street;
and

(i) due to a difference in street levels there are 2 or more
entrances serving different streets and situated in
different storeys,

each of those storeys.
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Part 3
Interpretative Provisions

Meaning of small building

(1) For the purposes of sections 3 and 4 of this Schedule—

small building (/NEIZEZ2Y7)) means a building that meets the
descriptions in subsection (2).

(2) The building is of not more than 3 storeys and is—

(a) of a height of more than 7.62 m but not more than 8.23
m and with a roofed-over area not exceeding 65.03 m?,
and in respect of which each load-bearing wall is of a
thickness as follows—

(i) in the case of a load-bearing reinforced concrete
wall, not less than 175 mm;

(i) in the case of a load-bearing brick wall of the
lowest storey, not less than 340 mm;

(iti) in the case of a load-bearing brick wall of any
higher storey, not less than 225 mm; or

(b) of a height of not more than 7.62 m with a roofed-over
area not exceeding 65.03 m-.

Meaning of height, roofed-over area, building, etc. in section 5 of
this Schedule

(1) This section applies for the purposes of the construction of
section 5 of this Schedule.

(2) Height (57%) means the perpendicular height of the building
measured from the level of its lowest point at ground level to
the level of the highest point of its roof.

(3) In determining the highest point of a roof, no account is to be
taken of—
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(4)

()

(@) 1 stairhood if it has a roof area of not more than 7.44 m?,
a height of not more than 2.14 m and is erected and used
solely to provide protection from rain and sun for a
stairway used to gain access to the roof of the building;

(b) any parapet on the roof if the height is not more than
1.22 m; or

(c) 1 water storage tank if it has a roof area of not more than
2 m?, a height of not more than 1.22 m and is installed at
any point on the roof other than on a stairhood.

Roofed-over area (5Z mf&E) means the area of a building
enclosed within the exterior faces of the external walls (which
includes any party wall) of that building together with the area
of any balcony, stairway, verandah, porch, canopy or any
other projection from the building. For the purpose of
calculating the roofed-over area of any building, the area of
not more than 2 balconies and 1 canopy is to be excluded if—

(a) they all project from the same side of the building for a
distance of not more than 1.22 m; and

(b) they are not enclosed.

If a building is divided into separate units by means of one or
more party walls, each such unit is to be considered to be a
separate building for the purposes of section 5 of this
Schedule, if any such party wall meets the following
descriptions—

(a) if that building is of a height of not more than Z62-m;
7.62 m—is a load-bearing brick wall of not less than 225
mm thick;

(b) if that building is of a height of more than 7.62 m but not
more than 8.23 m—

(i) for the lowest storey, is a load-bearing brick wall of
not less than 340 mm thick; and
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(i) for any higher storey, is a load-bearing brick wall
of not less than 225 mm thick; or

(c) is a load-bearing reinforced concrete wall of not less
than 175 mm thick.

Meaning of undefined word or phrase

For the purposes of this Part, a word or phrase not defined in this
Part or section 2(1) of this Ordinance has the meaning (if any)
given by—

(@) section 2 of the Buildings Ordinance (Cap. 123); or

(b) section 2 of the Buildings Ordinance (Application to the
New Territories) Ordinance (Cap. 121).
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1.

Schedule 3 [ss. 37 & 91]

Further Provisions on Applications Relating to Specified Instruments

Applications to which Schedule 3 applies
This Schedule applies to—

(a)
(b)
(©)

an application for a specified instrument under section
11 of this Ordinance;

an application for the transfer of a specified instrument
under section 32 of this Ordinance; and

an application for varying a condition of a specified
instrument under section 34 of this Ordinance.

Who may make application

An application to which this Schedule applies may only be
made by a person who operates, keeps, manages or in any
other way has control of a columbarium.

The application must be signed—

1)

(2)

(a)
(b)

()

if the applicant is a natural person—by the applicant;

if the applicant is a partnership—by-apartherpartner in

a partnership—by the partner authorized in writing to
act for and on behalf of the partnership;

if the applicant is a body corporate—by a director or
other officer concerned in the management of the body
corporate- authorized in writing to act for and on behalf
of the body corporate.

Certification as to building safety, fire safety, etc.

For the purposes of an application to which this Schedule applies,
the Licensing Board may require—
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(a)

(b)

certification as to building safety and compliance with
the prevailing building safety and fire safety standards as
well as structural, drainage and sewage requirements by
a qualified professional; and

certificates of fire service installations and equipment to
prove that they are in efficient working order.

4, Publication of licence applications and consideration of public

wviewsetc. of notices of licence applications

(1)

(2)

If the Licensing Board considers it appropriate to do so in
relation to an application for the issue of a licence in respect
of a columbarium, the Licensing Board may do any one or
more of the following—

(a)

(b)

(c)

publishing a notice of the application through the
internet or a similar electronic network or in any other
manner that the Licensing Board considers appropriate;

causing a notice of the application to be published at the
expense of the applicant in an English language
newspaper and a Chinese language newspaper in general
circulation in Hong Kong determined by the Licensing
Board;

posting a notice of the application at a conspicuous place
outside the columbarium.

A notice published or posted under subsection (1) must state
the place or places where the particulars of the application
may be inspected.

5. Notification of decision about application for specified
instrument

On determining an application fer—a—specified—instrument——the
: : I e 4 i  its decision—i
writing,-settihg-out-referred to in section 1(a) of this Schedule, the

Licensing Board must notify the applicant in writing of—
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(a) the Licensing Board’s decision; and
(b) (if the application is refused) the reasons for the refusal.
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1.

Schedule 4 e Ao AL
[ss. 2, 41, 46B
& 91]

Prescribed Information, Recommendations and Essential Terms in
Agreement for Sale of Interment Right

Part 1

Information and Recommendations

An agreement for the sale of an interment right must set out all of
the following information and recommendations—

information about the seller’s licence (name of licensee,
address of the licensed premises, licence number and the
validity period of the licence);

information about ownership, tenancy, encumbrances
and restrictions on use and disposition—

(a)

(b)

(i)

(if)

whether the seller is the only owner, ene-er2-6r

more joint  owners or co-owners of the
elelulnlsallllw,n PREFHSES and_ H sel the peultleulleus_ o
premises;the joint owners or the co-owners of the
columbarium premises held directly from the
Government under a lease and, if so, the
particulars of the seller’s interest in the
columbarium premises (including the date on
which the term of the lease is to end);

whether the seller occupies the columbarium

premises under a tenancy er—lease—er—any—ether

I o el hod
oo tonaney laose oo et 1o fo cncang 17 50,
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(f)

the particulars of the tenancy (including the date
on which term of the tenancy is to end);

(itli) whether mortgage or any other encumbrance
subsists in the columbarium premises that may
jeopardize the purchaser’s interest and, if so, the
particulars of the mortgage or encumbrance;

(iv) whether the columbarium premises are prevented,
by an instrument registered in the Land Registry,
from being used or disposed of in a manner that
may jeopardize the purchaser’s interest and, if so,
the particulars of the instrument;

a recommendation that the purchaser should carefully
consider whether the purchaser’s interest is protected
against the financial risks involved with lump sum
prepayment for an interment right for a long period,;

a recommendation that the purchaser should seek legal
advice if the purchaser does not understand any part of
the information, recommendations or terms in the
agreement.

Part 2

Essential Terms

An agreement for the sale of an interment right must set out—

(a)

the names of the parties to the agreement;
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a full description of the interment right seld—sold,

specifying—

(i) if the interment right relates to a niche—the
particulars of the niche (including the serial
number, location and dimensions of the niche);

(it) if the interment right relates to a niche—the nature

(iv)
(v)

of the right or interest that the interment right
comprises, whether it is—

(A) aninterestin land;
(B) aright under a tenancy or service agreement

to use the niche; or

(C) aright or interest of any other nature;

el : I . | o

under-the-agreement:
particulars of the duration of the interment right;
ander

particulars about any right of the purchaser to
renew the interment right for another term, on the
expiry of the term under the agreement;

particulars of any other services to be provided under
the agreement);

a comprehensive list of all fees, charges erethersums
and other sums payable by the purchaser (whether
recurrent or non-recurrent), specifying—

(i)
(if)

(iii)

the precise purposes for which the fees, charges
and sums are payable under the agreement;

the amounts of the fees, charges and sums and the
mechanism for any future revision of the fees,
charges and sums; and

payment methods (whether periodic payments
during the period for which the interment right
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(d)

(€)

(f)

lasts, or payment by instalments payable on the
commencement of each validity period of the
seller’s licence, or any other payment method);

without limiting paragraph (c) and if the interment right
includes a right to renew the interment right on the seller
being granted a renewed term of the lease—ticence—er
columbarium—is—situated—is—held under which the
columbarium premises are held directly from the
Government—any contribution due from the purchaser
to the seller towards the premium payable by the seller
to the Government, expressed as a share of the premium;

other essential terms including—

(i) arrangements for naming a dedicated person and
effecting changes of the dedicated person;

(i) arrangements for appointing and replacing
authorized representatives;

(ila) arrangements for authorizing a person to enforce

the agreement; and

(i) the circumstances and the manner in which the
operation of the agreement may be temporarily
suspended or the agreement may be terminated
otherwise than on the expiry of the term of the
interment right; and

the arrangements for handling interred ashes in the event
of—

(i) the temporary suspension of operation of the
agreement; or

(i) the termination of the agreement (whether on
expiry of the term of the interment right or not).
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Part 3

Interpretative Provisions

In this Schedule—
purchaser ( & 7)—see section 41(1);
seller (2 7)—see section 41(1).

This Schedule applies to an agreement for the sale of an interment
right entered into on or after the enactment date.
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Schedule 5 [ss. 2, 4, 8, 38,
66,69 & 91

46B, 55, 62, 64,

65, 66, 69, 72 &

91]

Occupation Order and Ash Disposal Procedures
Part 1
Occupation Order

1. Interpretation of Part 1 of Schedule 5
In this Part—

instrument holder (XZE#57A A) means a person to whom a

specified instrument has been issued, whether the instrument
Is still in force, has expired without being renewed or
extended or is revoked or suspended;

specified officer (58 A &) means the Director, an authorized
officer or a public officer.

1A. Procedures for application for occupation order

(1) The Chief Justice may, by practice directions, provide for the
procedures for making an occupation order under section 65
of this Ordinance.

(2) Practice directions referred to in subsection (1) are not
subsidiary legislation.

2. Making of occupation order

(1) Fhe—courtA magistrate may not make an occupation order
under section 65 of this Ordinance in respect of any-premises
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(2)

that—are—a columbarium unless, at least 30 days before the
hearing of the application—

(a) the-Directororanauthorized-officera specified officer—

(i) has given a notice of the hearing of the
application—

(A) to the owner of the premises; and

(B) to the instrument holder (if any) in respect of
the columbarium; and

(i) has posted a notice of the hearing at a conspicuous
place outside the columbarium; and

(b) each of the notices states the date, time and venue of the
hearing-crc—tosiios o nopsonune moc an totaract o fon
licat the heari Ll bricsi
If an occupation order is made in respect of a columbarium,
| : horized offi o both_of

Iellemng_ ”'tl'”.' FEays—atier—tne-oay-tRe-ofderis—made
I(a)' ghe ||e|t|ee ell H'e.e'd?';iel 58u8||§ plel_senlwlle Fage aﬁ
' : im-the specified
officer must post a copy of the order at a conspicuous place
outside the columbarium.
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(3) An occupation order takes effect on the date set out in the
order.

(3A) Proceedings before a magistrate for the purposes of this
section are deemed to be proceedings which a magistrate has
power to determine in a summary way within the meaning of
sections 105 and 113(3) of the Magistrates Ordinance (Cap.
227) and, accordingly, Part VII of that Ordinance (which
relates to appeal) applies, with necessary modifications, to
appeals against an occupation order.

(4) A person who, without lawful authority or reasonable excuse,

removes or defaces a—copy—of-an—oceupation—order—posted
under—subsection—{2}{b)—a notice posted under subsection

(1)(a)(ii) or a copy of an occupation order posted under
subsection (2) commits an offence and is liable on conviction
to a fine at level 4 and to imprisonment for 6 months.

3. Restriction on entry into premisescolumbarium subject to
occupation order

(1) Subjeectto-subsection{3)—whenWhen an occupation order in

respect of any columbarium comes into force, a specified
officer may lock or seal, or cause to be locked or sealed, all or
any of the entrances to or exits from the columbarium.

(2) Subject to subsection (4), a person may-hetmust not enter or
remain on any columbarium subject to an occupation order
unless the person is—

(a) a specified officer acting in the course of his or her duty;
or

(b) a specified officer’s agent acting in connection with
performance of the duty.

——(3)—An-occupation-order-does-not-operate—



Private Columbaria Bill

()

(6)

While a columbarium is subject to an occupation order, the
specified officer may—

(a)
(b)
()

(d)

permit, in writing, any person to enter and remain on the
columbarium for a purpose specified in the permit;

Impose on the permit conditions that the specified officer
thinks fit;

revoke the permit if the specified officer thinks that the
purpose for which the permit was granted no longer
exists or any condition imposed under paragraph (b) has
been breached; or

request any person found on the columbarium to leave,
and, if the person refuses to leave, remove the person
from the columbarium, with any assistance of police
officers and using any force that is reasonably necessary.

A person who, without lawful authority or reasonable excuse,
breaks or interferes with any lock or seal made under
subsection (1) commits an offence and is liable on conviction
to a fine at level 4 and to imprisonment for 6 months.

A person who, without lawful authority or reasonable excuse,
contravenes subsection (2) commits an offence and is liable
on conviction to a fine at level 4 and to imprisonment for 12
months.

4, Variation or cancellation of occupation order

(1) The owner of the premises subjectto-an-ocecupation-ordermay
apply—to—the—eourt-that are a columbarium subject to an
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()

occupation order, or the instrument holder (if any) in respect
of the columbarium, may apply to a magistrate for a variation,
or the cancellation, of the order.

The applicant must serve a copy of the application on the
Director, who is entitled to be heard on the application.

Part 2

Ash Disposal Procedures

5. Interpretation of Part 2 of Schedule 5

1)

(2)

In this Part, a reference to arranging for the return of the
ashes interred in a columbarium on-site, is a reference to
making available the ashes for return, to an eligible claimant
to whom the ashes relate, at the columbarium at reasonable
hours during a period (which period is referred to as an on-
site claim period) and is to be construed as including the 2
months referred to in section 9(2) of this Schedule.

In this Part—
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eligible claimant (&&#f%E2Z A), in relation to the ashes of a

deceased person,—any—plague or any other related items
interred together with the ashes, means—

(@) unless paragraph (b) applies, a prescribed claimant; or

(b) the owner of the item or ashes{as-the-casereguires)as
determined-in-accordance-with-any-law-apphecable-to-the

person to whom the ashes are to be returned (as the case
requires) as determined in accordance with any law
applicable to the item or ashes (as the case requires)
[apart from section 9(3), (4), (5) and (6)] or ef-this
Schedule;

instrument holder (3ZE ;A A) means a person to whom a
specified instrument has been issued, whether the instrument
is still in force, has expired without being renewed or
extended or is revoked or suspended

personal representative (ZEjE{LEE A) in relation to a deceased
person, means—

(a) a personal representative within the meaning of section 2
of the Probate and Administration Ordinance (Cap. 10);
or

(b) if the Official Administrator gets in and administers an
estate in a summary manner under section 15 of that
Ordinance—the Official Administrator;
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prescribed claimant (ETEHEZI A), in relation to the ashes of a

deceased person, means an authorized representative, personal
representative or relative or the purchaser of the interment

right;
relative (¥#1/&), in relation to the ashes of a deceased person,
means—

(a) the deceased’s spouse;

(b) the deceased’s father, mother, grandfather or
grandmother (whether natural or adoptive);

(c) the deceased’s step-father, step-mother, step-grandfather
or step-grandmother;

(d) the deceased’s father-in-law or mother-in-law who is the
natural parent, adoptive parent or step-parent of the
deceased’s spouse;

(e) the deceased’s grandfather-in-law or grandmother-in-law
who is the natural grandparent, adoptive grandparent or
step-grandparent of the deceased’s spouse;

(f) the deceased’s son, daughter, grandson or granddaughter
(whether natural or adoptive);

(g) the deceased’s step-son, step-daughter, step-grandson or
step-granddaughter;

(h) the deceased’s son-in-law or daughter-in-law who is the
spouse of the deceased’s natural child, adoptive child or
step-child;

(i) the deceased’s grandson-in-law or granddaughter-in-law
who is the spouse of the deceased’s natural grandchild,
adoptive grandchild or step-grandchild;

(j) the deceased’s brother or sister (whether of full or half
blood or by virtue of adoption);

(k) the brother or sister (whether of full or half blood or by

virtue of adoption) of the deceased’s spouse;
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()
(m)
(n)

(0)

(p)

the deceased’s step-brother or step-sister;
the step-brother or step-sister of the deceased’s spouse;

the deceased’s uncle, aunt, nephew, niece or cousin
(whether of full or half blood or by virtue of adoption);

the uncle, aunt, nephew, niece or cousin (whether of full
or half blood or by virtue of adoption) of the deceased’s
spouse; or

the spouse of any person mentioned in paragraph (j), (k),

(1), (m), (n) or (o).

Prescribed ash disposal procedures

(1) A-Subject to section 17 of this Schedule, a person who is
required under section 58, 62 or 64(2)-e+(3} of this Ordinance
to carry out the prescribed ash disposal procedures in respect
of a columbarium (columbarium A) does so if the person—

(a)

(b)

gives a commencement of ash disposal notice stating the
person’s intention—

(i) to handle the ashes interred in the columbarium in
the specified manner within the meaning of

subsection (2)3)-e+{4) or (3); and
(i) to bhandle claims for the return of ashes in
accordance with section 9 of this Schedule;

handles the ashes and claims in accordance with the
intention stated in the notice;

(ba) takes the steps required by the Director under section 12

(c)

of this Schedule; and

complies with the requirement under section 11 of this
Schedule for the delivery of a record of the procedures
gisinterment-to the Director.

(2) The person handles the ashes in the specified manner for the
purposes of subsection (1)(a)(i) if the person—
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(a) arranges for the return of ashes on-site, allowing for an
on-site claim period of at least 12 months; and
by deli | : | | : 4 :
j : ]
G:E."'.'l'lpel”g.d Ell'e ashes—that—afe ot fetdrned—o—an
(b) after the expiry of the on-site claim period, delivers to
the Director, in a manner specified by or to the

satisfaction of the Director, the ashes that are not
returned to an eligible claimant.

(3) The person handles the ashes in the specified manner for the
purposes of subsection (1)(a)(i) if the person—

(a) arranges for the return of ashes on-site, allowing for an
on-site claim period of at least 28 months; and

(b) after the enthe expiry of the on-site claim period—

(i) arranges for the removal from columbarium A of
the ashes that are not returned to an eligible
claimant; and

(i)  Lwholonsospol ol orconoipe foe fos e oo

el £ site_aHowingf t cite clai
perioch-arranges for the reinterment of the ashes—
(A) in a columbarium (columbarium B) in
respect of which a licence is in force or to
which this Ordinance does not apply because
of section 4 of this Ordinance; and

(B) on terms no less favourable than the terms
governing interment of the ashes in
columbarium A.
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odt hes 4 I ligibleclai |
(5) Subsections-{21b)-and-(4)}{e)-have-Subsection (2)(b) has effect
subject to section 9(6) and (8) of this Schedule.

o | VAT e bi : 6) and (8) of
this Schedule.
8. Commencement of ash disposal notice

(1) For the purposes of sections—6{1{a)—-and—HI){a)—efthis
Sellleellu_le 2 plelsen ”ll'e S |ee|u||e| -io-cal Fy-out El'.e pleseﬁubleel
procedures—must-section 6(1)(a) of this Schedule, a person
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(1A)

who is required to carry out the prescribed ash disposal
procedures must give a commencement of ash disposal notice,
stating the person’s intention regarding disposal of the ashes,
before opening sealed niches in the columbarium or otherwise

Sharbretonendlothopooog mtoncoimnborips o)

A commencement of ash disposal notice must be—

(@) published in 3 newspapers (of which 1 must be in
English and 1 must be in Chinese) in general circulation
in Hong Kong at least once in each of 2 consecutive
weeks;

(b) posted at a conspicuous place outside the columbarium;
(c) served on the Licensing Board; and
(d) served on each specified addressee (if any).
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By | | | horized : |

In subsection (1A)—

(2)

specified addressee (75451¢7H7Z), in relation to ashes interred
under an agreement for the sale of an interment right,

(4)

means—

(@) an authorized representative (where available);

(b) the purchaser; or

(c) any other person available whose contact details are

entered into any register or record kept under this
Ordinance.

Hcommencement of ash disposal notlce must contain—

(@)

(b)

the name and address of the columbarium in respect of
which the prescribed ash disposal procedures erthe-en-

ste-portion-of-the-procedures-are to be carried out;

a statement of the intentiensintention of the person
giving the notice with respect to the manner of ash
disposal specifying—

) “ll'eﬁl.'e' tlnel pelsenll 519 eleuly out the p_mseuﬁleelel
procedures:

(i) that the prescribed ash disposal procedures are to
be carried out;

(i) shoproscropcpondignocs procponne arn o on
copred ot pbjen ot coction BL0 Lo a0 Dlhyyhich
of section 6(2) or (3), or both of section 6(2) and
(3), of this Schedule are the ashes to be handled in
accordance with; and

(ili)  the particulars relating to the intended handling of
the ashes including—
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(A) the—dotesonmbon tho oo offe claqy sored
begins—and-—ends date on which the on-site
claim period begins (which must be no earlier
than the expiry of 14 days, and no later than
the expiry of 30 days, immediately after the
date of the commencement of ash disposal
notice) and the date on which the on-site
period ends;

) ”I a_ppllea_blel | tlne_ elatesl oR leuelll lellne ellllsn;e
of-the-off-site-claim-venue;

(C) if applicable—the date by which the ashes, if
not returned to an eligible claimant, are to be
reinterred and the address of the columbarium
in which the ashes are to be reinterred and the
terms of reinterment; and

(D) if sub-subparagraph (C) does not apply—the
date by which the ashes, if not returned to an
eligible claimant, are to be delivered to the
Director and that the ashes are to be finally
disposed of in a manner that the Director
thinks fit;

(c) a statement about the liability for expenses incurred for
carrying out the prescribed ash disposal procedures e

| . : o I I . :
this-Schedule:under section 10 of this Schedule; and

(d) a statement that the carrying out of the prescribed ash

disposal procedures or—the—on-site—portion—of—the

procedures—does not affect any person’s right to
compensation under an agreement for the sale of an

interment right.
(5) The particulars specified in the notice—musteconform-to-the
reguirements-ofsection-6(2)—(3)-er(4)-commencement of ash
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disposal notice must conform to the requirements of section
6(2) or (3), or both of them, of this Schedule (as the case
requires) about the handling of ashes.

9. Handling claims for ashes

1)

In this section—

ash handler (& X)), in relation to ashes in respect of which

the prescribed ash disposal procedures erthe-on-site—portion
carryihg-out-the-procedures—are being carried out, means the

person carrying out the procedures;
court (;2£47) means the District Court.

(2) The ashes of a deceased person may only be returned on the
expiry of the first 2 months (the first 2 months) of the everal
on-site claim period.

On the expiry of the first 2 months, the ash handler must
return the ashes of a deceased person—

3)

(4)

(a)

(b)

if the ash handler receives only 1 claim for the return of
the ashes from a prescribed claimant—to the prescribed
claimant; or

if the ash handler receives competing claims for the
return of the ashes from 2 or more prescribed
claimants—

(i) to the prescribed claimant whose claim has the
highest priority under subsection (5); or

(i) if the competing claims are of equal priority—in
accordance with subsection (6).

If, by the expiry of the first 2 months, the ash handler does not
receive any claim for the return of the ashes of a deceased
person from a person who is a prescribed claimant—
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(6)

(b)

the ash handler must return the ashes to a prescribed
claimant who first makes a claim in the remainder of the
everal-on-site claim period; or

iIf competing claims are received from 2 or more
prescribed claimants before the ashes are returned under
paragraph (a)—

(i) the ash handler must return the ashes to the
prescribed claimant whose claim has the highest
priority under subsection (5); or

(i) if the competing claims are of equal priority—the
ash handler must return the ashes in accordance
with subsection (6).

The following rules apply in determining the priority of
competing claims among prescribed claimants for the return
of the ashes of a deceased person—

(a)

(b)

(ba)

()

among competing claims from 2 or more authorized
representatives—

(i) the order of priority follows that stated in the
agreement for the sale of the interment right
concerned; or

(i) if no order of priority is stated, the claims have
equal priority;

an authorized representative’s claim has priority over
that of a personal representative or relative or of the
purchaser;

a claim of a personal representative or relative has
priority over that of the purchaser; and

a personal representative’s claim and a relative’s claim
have equal priority.

If the ash handler receives competing claims as referred to in
subsection (3)(b)(ii) or (4)(b)(ii), the ash handler—
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(@) must keep the ashes until a-preseribed-clatmant-a person

obtains a court order for their return to the prescribed
claimant and must return the ashes as ordered; or

(b) if no court order is made by the expiry of 12 months
after the everalon-site claim period, must deliver the
ashes to the Director.

(7) Subsection (8) applies if—

(a) the ash handler is in possession of an item as one related
to the ashes of a deceased person; and

(b) before the ashes (together with the item) are returned to

a—preseribed—clalmantany person under this section, a

person claims to be the owner of the item (the item

(together with the ashes—+-the-person-alse-claimsfor-the
return-of-the-ashes) is called specified item).

(8) In the circumstances specified in subsection (7)—

[(a) subsections (3), (4), (5) and (6) do not apply to the
specified item;]

(aa) the ash handler must return the specified item—

(1) where the person who claims to be the owner of the
item as referred to in subsection (7)(b) is a
prescribed claimant—

(A) if the ash handler receives only the claim for
the return of the item or specified item from
that person within the first 2 months—to that
person after the expiry of the first 2 months;
or

(B) if, by the expiry of the first 2 months, the ash
handler does not receive any claim for the
return of the item or specified item and that
person is the first one who makes a claim in
the remainder of the on-site claim period—to
that person;
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)

(10)

(11)

(i)  where the person who claims to be the owner of the
item as referred to in subsection (7)(b) is not a
prescribed claimant and if, throughout the on-site
claim period, the ash handler does not receive any
other claim for the return of the item or specified
item—to the person after the expiry of the on-site
claim period;

(b) the courtmaydetermine—competing—claims—forthe
specitied-Hem-if, before the specified item is returned in
accordance with paragraph (aa), the ash handler
receives another claim for the return of the item or
specified item, the court may determine the competing
claims in accordance with any law applicable to it[ apart
from subsections (3), (4), (5) and (6)]; and

(c) the ash handler—

(i) must keep the specified item until a person obtains
a court order for return of the-tem-it to the person
and must return the-Hem-it as ordered; or

(i) if no court order is made by the expiry of 12
months after the everall-on-site claim period, must
deliver the specified item to the Director.

For the purposes of subsections (7) and (8), the ash handler is
not under any obligation to open any container containing
ashes to ascertain if there is any item related to the ashes
inside the container.

An application for a court order referred to in subsection
(6)(a) or (8)(c) may be made by originating summons.

Order 17 of the Rules of the District Court (Cap. 336 sub. leg.
H) applies, with necessary modifications, in relation to an
application for a court order referred to in subsection (6)(a)
or (8)(c) made by an ash handler as if it were an application
for relief by way of interpleader; and the court has the powers
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10.

11.

(12)

(13)

under that Order accordingly despite section 32(3) of the
District Court Ordinance (Cap. 336).

Despite subsections (10) and (11), the District Court Rules
Committee established under section 17 of the District Court
Ordinance (Cap. 336) may make rules to provide for the
procedures for making an application for a court order
referred to in subsection (6)(a) or (8)(c).

On making a court order referred to in subsection (6)(a) or
(8)(c), the court may impose the conditions that it considers
appropriate.

Half share of expenses of ash disposal procedures to be
reimbursed

(1)

(2)

The reasonable expenses incurred by a person {ash-handler)

for-carrying-out-the-preseribed-ash-disposal-procedures-or-the
on-site portion of the procedures (as the case requires) (other

than a person who has operated, kept, managed or in any
other way had control of a columbarium) (ash handler) for
carrying out the prescribed ash disposal procedures are to be
apportioned equally among the sets of ashes in the
columbarium as at the date of the commencement of ash
disposal notice.

Subject to any rights and obligations that may subsist between
the parties under an agreement for the sale of an interment
right, a person to whom a set of ashes are returned by the ash
handler under this Part must on that return pay to the ash
handler half of the expenses attributable to that set of ashes.

Record

1)

A person who carries out the prescribed ash disposal

procedures or-the-on-site-portion-of-theprocedures-in respect

of a columbarium (ash handler) must keep a record of the
procedures carried out, which—
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12.

(2)

3)

(4)

(@) must be in the specified form; and

(b) must contain the information that the Licensing Board
requires about ashes and claims handled in carrying out
the procedures.

Subject to subsections (3) and (4), the ash handler —ret-beirg
the-Director,-must deliver the record to the Director within 30
days after the expiry of the everat-on-site claim period.

If section 9(6) of this Schedule applies to the ashes of a
deceased person, the period within which the ash handler must
deliver the part of the record, relating to the ashes of the

deceased person, to the Director is 30-daysafterthe-earhierof
the following— (&)  the return of the ashes of the deceased
dpcoptbetooction log can capgpr of 0 saopdne adtar oo

} lod-the date on which the last set of ashes of
the deceased is returned under that subsection.

If section 9(8) of this Schedule applies to the ashes of a
deceased person and any items interred together with the
ashes, the period within which the ash handler must deliver
the part of the record, relating to the ashes of the deceased

person and the items, to the Director is 30—days—after—the
lier-of the followi 5 he_claims. for_the.as!

F o il A . ﬁ I
' tod-the date on which the claims for
the last set of ashes or specified item (as the case requires)
being finally disposed of in accordance with the law referred
to in that section.

Further steps to facilitate return of ashes

The Director or an authorized officer may, by notice in writing,
require a person required under section 58, 62 or 64(2)-e+(3) of this
Ordinance to carry out the prescribed ash disposal procedures erthe

chsinsorop o e seacndiene do o oo oo that tan Lgeactor
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13.

horized offi . cacili | :
ashes to their eligible claimants or the reinterment of ashes.to take

any steps that the Director considers necessary to facilitate—
(@) the return of ashes to—
(i) their eligible claimants; or
(i) the Director; or
(b) the reinterment of ashes.

Director completing prescribed ash disposal procedure carrying

out steps necessary for disposal of ashes

(1) Subsections (2) anrd—3)—-apply—if—the Director—has—taken
. f | , - | F |-E|: thE |GFESE|Fi|99d aSh

the-expiry—of-the-on-siteclaim-period:, (2A) and (3) apply if
the Director has in his or her possession ashes in respect of
which the prescribed ash disposal procedures have, or any
step in them has, not been carried out, whether or not after a
contravention of section 58, 59, 60, 61A, 62 or 64 of this
Ordinance.

(2) The Director must—carry—eut-the-steps—in-thepreseribed-ash
i I I | hich thev. | |
carried-out-may, under section 65(2) of this Ordinance, carry
out the steps that the Director considers necessary for
disposal of ashes (to the extent that there are steps in the
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14.

15.

(2A)

3)

prescribed ash disposal procedures that have not been carried
out).

The Director may keep a record of the process of the steps
carried out under section 65(2) of this Ordinance.

Sections 6, 8,9-and-11 of this Schedule-apply,—with-any
necessary |||eel_|lleat|ens 0 the-Director-as dPErsoR-Caityfing
eult the p||ese||beel ash d'|Sp. elsall p|eeee|u|_es HFESP eletﬁel Hl'e
steps-that-the-Director-must-carry—out and 9 of this Schedule

apply, with any necessary modifications, to the Director for
the purposes of disposal of ashes to the extent to which those
sections provide for the steps that the Director considers
necessary.

Director’s power to dispose of abandened-ashes

(1)

()

Any ashes in the Director’s possession in respect of which the
prescribed ash disposal procedures have—been—carried—out
{whether—er—not—bytheDirector)—, or the steps that the
Director considers necessary for disposal of ashes, have been
carried out may be disposed of by the Director in any manner
that the Director thinks fit.

Subsection (1) does not apply to any ashes in respect of which
proceedings are pending in the court and a person has, by
written notice, informed the Director of the proceedings.

Director recovering expenses of prescribed—ash—dispoesal
proceduressteps carried out for ash disposal

1)

A person is liable to pay to the Director all expenses that the

Director incurs in carrying out the prescribed—ash—dispesal
procedures, or the on-site portion of the procedures, steps that

the Director considers necessary for the disposal of ashes
gisposal-in respect of a columbarium to the extent to which
the person—
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(2)

3)

(3A)

(4)

()

(6)

(7)
(8)

(a) is required under section 58, 59,-60,-62-6r-64(2)-0r(3)-of

this Ordinance to carry out the procedures or the portion
62 or 64(2) of this Ordinance to carry out the prescribed

ash disposal procedures in respect of the columbarium;
but

(b) has failed to do so.

The Director may issue a certificate to certify the expenses
incurred in respect of a columbarium as mentioned in
subsection (1).

Without limiting the general meaning of expenses, the
expenses may include supervision and departmental charges.

The certificate must state that upon registration of it in the
Land Registry under subsection (10) in the case referred to in
that subsection, the expenses (including any interest
recoverable under subsection (5)) constitute a legal charge on
the columbarium premises.

The Director must serve a copy of the certificate on each
person whom the Director believes to be liable to pay the
expenses.

Interest is recoverable as part of the expenses from a person
who is liable for the expenses under subsection (1) at the
annual rate of 10% commencing 1 month after the date of
service of the certificate on the person.

Payment of the expenses by any person is without prejudice to
the person’s right to recover the payment from any other
person who is liable to pay for the expenses.

The expenses due from a person to the Director under this
section are recoverable as a civil debt due to the Government.

A certificate purporting to be signed by the Director under
subsection (2) is on its production admissible in any
proceedings without further proof.
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16.

9)

(10)

(11)

The certificate is presumed, in the absence of evidence to the
contrary, to be proof of the signature of the Director and of the
amount of expenses due from a person referred to in
subsection (1).

Where any person liable to pay the expenses is the owner of
the columbarium premises, then at any time before the
expenses (including the interest accrued) have been recovered
in full, the certificate under subsection (2) may be registered
in the Land Registry against the title of the premises.

Upon the recovery of the expenses (including the interest
accrued) in full, the Director is to lodge, or cause to be
lodged, in the Land Registry a memorial of satisfaction
against the certificate.

Director to provide information on ash disposal by columbaria

(1)

The Director may keep—

(@) alist setting out—

(i) each columbarium in respect of which the
prescribed ash disposal procedures are being
carried out; and

(i) each columbarium in respect of which the
prescribed ash disposal procedures have been
carried out; and

(b) in respect of each columbarium referred to in paragraph
(a), a copy of the commencement of ash disposal notice
published—under—section—8—ofthis—Schedule:—given in

accordance with section 8 of this Schedule.
i) 4 L of 4 o ach di I

I ol | to the Di I ; 2
of this Schedule.
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17.

(2)

The Director may make available for—public—inspection—-on
payment 6F-he ple_seulaeel; Fee (a)—tne |||Ie||nat|_e||
kept H'.'de' subsection (1.) and () —to E.l'e extent Eg.”l”el'
the B||eete_| has—carried —out—the p_|ese||leee| asll_ disposal
pll_eeeelull_es th—respeet-of 3‘5 GFIH“'ba”lH“'E Hl“de' SeGIE|IGII 65| o
StheLepoctor ppcnr caction 0L o thie Senadude The

information kept under subsection (1) for public inspection.

Alternative ash disposal procedures

(1)

(2)

(2A)

(2B)

(3)

A person is treated as having carried out the prescribed ash
disposal procedures in respect of a columbarium if the person
has carried out, in respect of the columbarium, the procedures
specified in an ash disposal plan approved by the Director in
respect of the columbarium.

The Director may, on application, approve an ash disposal
plan in respect of a columbarium if #the Director is satisfied
that the procedures specified in the plan are as effective as the
prescribed ash disposal procedures in facilitating the return or
reinterment of the ashes interred in the columbarium te—an

ehgibleclaimant under this Schedule,

An application referred to in subsection (2) in respect of a
columbarium must be made in the 30-day period within which
a commencement of ash disposal notice should have been
given.

If the application is refused, the applicant must carry out the
prescribed ash disposal procedures in accordance with
section 6 of this Schedule.

Subject to any necessary modifications, the other provisions
of this Ordinance apply to a person who is treated as having
carried out the prescribed ash disposal procedures under
subsection (1) in the same manner as they apply to a person
who has carried out the prescribed ash disposal procedures.
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Schedule 6 [ss. 90 & 91]
Fees
Column 1 Column 2 Column 3 Column 4
Froees Podiendar ihopoime o oo
$
Column 1 Column 2 Column 3 Column 4
Item Particular When Payable Fee ($)
1 Issue of licence Upon the issue

Issue of
exemption

Issue of
temporary
suspension of
liability (TSOL)

of a licence

Upon the issue
of an exemption

Upon the issue
of a TSOL
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Renewal of
licence

Renewal of
exemption

Extension of
TSOL

Transfer of
licence

Transfer of
exemption

Transfer of TSOL

Upon the
renewal of a
licence

Upon the
renewal of an
exemption

Upon the
extension of a
TSOL

Upon the
approval for
transfer of a
licence

Upon the
approval for
transfer of an
exemption

Upon the
approval for
transfer of a
TSOL
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10

11

12

Variation of
condition(s) to
which specified
instrument is
subject

Permission for
alteration or
addition under
section 45

Duplicate of
specified
instrument

Upon the
approval for
variation of
condition(s) to
which a
specified
instrument is
subject

Upon the
permission for
alteration or
addition

Upon the issue

of a duplicate of

a specified

instrument ),
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Schedule 7 [ss. 91 & 95]

Transitionals

Grace period for columbarium to continue operation without
selling interment right

1)

(2)

3)

(4)

that was in operation immediately before the enactment date.

Theperson-A person who operates, keeps, manages or in any
other way has control of a columbarium to which this section
applies in the grace period does not commit an offence under

seetion—8—ofthis—Ordinance—by—continting—to—eperate—the
columbarium-in-thegraceperied-section 9 of this Ordinance

in so far as the person does not sell any interment right in
respect of the columbarium in that period.

The grace period means the period beginning on the
enactment date and ending—

(@) at the expiry of 69 months beginning on the enactment
date; or

(b) if an application is made for a temporary suspension of
liability by the expiry of those 69 months—at the time
when the application is finally disposed of or withdrawn.

If an application referred to in subsection (3)(b) is refused, it
Is finally disposed of at the later of the following—

(a) at the expiry—of-time the period within which an appeal
may be lodged under section 72 of this Ordinance
against the refusal expires without an appeal having been
lodged; or
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(b) if an appeal has been lodged within time, at the time the

appeal is finaHy-dispesed-ef-determined or withdrawn.




