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Central, Hong Kong

Dear Ms Kan,

Private Columbaria Bill

Thank you for your letter of 17 April 2015 which seeks the Government’s responses to
your observations on Parts 5 and 10 of, and Schedule 3 to, the Private Columbaria Bill. Our

responses to your observations and our other suggestion are set out at Annex.

Yours sincerely,

( Miss Diane WONG
for Secretary for Food and-Health
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“ Annex

The Government’s Resnonse to ALA’s Observatwn . :

Bt 2 on Parts 5 and 10 of and Schedu[e 3 to, the Pn wate Columbarm B:ll (the Blll)

Response from he | 'ovel nment

Issue: Re: ciause 44(2)— SRR T '

-“ﬁmﬁﬁﬁﬁ%ﬁ%%iﬁE%£¢§E$WA’ﬁE?m ﬁﬁﬁmm~f
(SR @T—wﬁﬁex&_zm@#;#&&ea%rﬁﬁmm&n
IR TR 8 VEPRTIEAT - | S geEs

. .“A person who holds an exemptlon or temp01a1 y suspens;on of hablllt}’ (TSOL) in
respect of a columbatium must exhibit at a conspicuous place in the columbarium a
notice, in both English and Chinese, to the effect that any sale of an mtennent nght
in :espect of the columbauum is an offence unde1 sectlon 87 -

The clause imposes a duty ona pe;son who ho!ds an exemption ora TSOL in respect of
a columbarium to exhibit a notice as required to the effect that any sale of an interment
right in respect of the columbarium is an _of_fenee The offence in questaon is p:owded
for in clause 9 instead of clause 8. ' ' ' : R
Response: We agree that the reference in clause 44(2) should be revised to “an offence
under scction 9”. . Clause 64(1) and section 1(2) of Schedule 7 should be 1ev1sed
similarly to “an offence undel sectlon 9” : B

Issue: Re: heading of clause 46 -

o PRI IR

¢ “Number of sets of ashes interred restricted”.

Should “number of sets of ashes” be 1endeled as “Bik H’J{;}%{” mstead of “"H'])T(Er’j)%ﬁ

=R}]

#&” in the Chinese text?

Response: We will consider amending the Chinese heading of clause 46 to “PFRE[%AYX
HIA IR 3.
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_Response_ f; om the Govemment

Issue Re Clause47(1)—. R '?"'”-

. (i) : “ﬁmmﬁﬁﬁﬁ%ﬁﬁtﬁiiﬂﬁ)\ : ﬁ%ﬁx #Eﬁﬁlﬁ%ﬁ?ﬁ’ : jtﬁ%@
BEHE T :

. (}) . “a person helding a specnﬁed mstz ument in respect of a columbauum must_ ;

' ~keep the columbarium clean and in good zepau : o
Re: Clause 47 (2)— . + " - ' B S RN
. (2) “{Iﬂjxie}i’%(l) EBEéE?‘E ’ _—“ %3’& ’ ﬂﬁﬁﬁ'% 2 %Ec“‘l’%‘i % 55_.
CEE e B

. (2) “a peison who contnavenes subseetlon (l) comlmts an offence and is lfable _

a on convxctlon toa fme at leveE 2 and to ;mpx 1sonment for 6 months ' i

Please ehplam the pohcy 1eason(s) for lmposxng cnmmal sanctlon on a person holdmg
a specified instrument in respect of a columbarium for failure to keep the columbarium
clean and in good repair. Should the meanmg of “clean and “m good Iepau” be spelt _
out e\plessly in the plovmon‘? o : :

Response Accoxdmg to ¢ our 1esearch thele are Slm!lal plOVlSIOIlS in othel legislatlon

“wher eb}r it is an offence with penalties, if a licensee fails to keep .. .. “clean and in good

repair”, - Similar formulation appears in section 27(b) of the ‘Slaughterhouse
Regulation (Cap. 132 sub. leg BU) Our ploposed penalty level is comparable with
section 14(2) of the Funeral Parlours Regulation (Cap. 132 sub. leg. AD) l_t is .
pettinent to note that such words as “clean” and “in good repair” are also not expressly
defined in the aforesaid legislation. PR S L

We propose impoSing, as an across-the-board practice, an obligation on the patt of an
operator to keep the columbarium clean and in good 1epan for the beneﬁt and safety of
the visitors. Examples of what eonstltute - :

(a) “clean” include: proper handl_in_g of burning of offerings (say inside furnaces) to
minimise nuisance from waste (e.g. litters or ashes) on environmental hygiene
grounds, or pest control (e.g. elimination of mdents and mosquito-breeding
glounds) f01 publle health reasons; and '

(b) “in good repau” include: tlmely rectification of non-str uctunal defects (e.g. drain
leakage or defective cooling towers) on environmental hygiene grounds, or
structural defects (e.g. spalling concrete at structural beams) for public safety
reasons.

Whether a columbarium is kept “clean” and “in good repair” is a matter of fact for the
court to determine having regard to the circumstances of the case. Since each case
must be decided on its own facts, even if we seek to define such terms by way of
examples, the list of examples may not be exhaustive. We prefer to keep the statutory
provision as it is. We may, in the light of experience, introduce guidelines or codes of
practice on what constitutes “clean” and “in good repaitr” in the interest of enhancing
certainty and clarity.
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Issue Rc clause 97(1)— .

)] (ii&(%ﬁfﬁll%ji)f%ﬁll (aa 28 5)% 6(1) (2)&(3)#% : Sﬂ:?f\”'ﬁif Hﬁﬁeﬂ
RCEEMTIEE -7 -
. “Scctlon 6(1) 2) and (3) of thc Land (Mlscellaneous PIOVISEOI}S) Oldmance
(Cap 28) does 11ot apply in 1cspect of thc unlawful occupatmn of unleased land :
Rc clause 97(4)(b)— -

-“u%l?,%lﬂl’% 6(2)ﬁ(3)ﬂ%ﬁﬁlaér'ﬁ%jj E&’iﬁlﬂﬁﬁ &l‘.l“ﬁ%ﬁﬁ ﬁl ]”

* “a p0we1 has becn eseic:scd undel scct:on 6(2) or (3) of that Oldmance [ 37

lt_is notc_d__that _séctlon_ 6(3) of _Cap. 28 _c_ont_ains provis_ion rcgarding s_cc_tion _6(2A)(iii)
of Cap. 28. Please clarify whether clause 97(1) and 4(b) intends, by virtue of .
including section 6(3) of Cap. 28 thclcm to cover such Inatters as p10v1ded f01 in
sectton 6(2A)(111) of Cap 28. ' L '

Response Sect:on 6(2A) of Cap 28 1cfc1s to a stluctme bemg erected or an elected
structure not bemg habitually and bona fide used (namcly structures where no notice is
required for enforcement), Clause 97(1) only provides that *section 6(1), (2) and 3)
of Cap. 28 does not apply [...]7, but does not provide that “section 6(2A) of Cap. 28
does not apply [...]". - We will consider inserting a sub-clause under clause 97 to put it
beyond doubt that reference to section 6(3) of Cap. 28 therein only relates to section
6(2)(b) of Cap. 28, but not to section 6(2A)(iii) of Cap. 28. That way, it is clear that
LandsD’s enforcement action under section 6(2A)(m) of Cap 28 wzll not bc prejudlccd _
asa 1esuit of such rcfclencc in clausc 97 : : '

Issue: Re clausc 97(3)(b) —
o “BMZE %’Ef?ﬁlﬁﬁ@h*fﬁ L&Jlﬁ B AR Klﬁ%ﬁﬁ 35 l%%%a’t

AT

17

e “lan application .| has been refused, which 1efusal has becn appealed agamst and _
is suspcnded from 0pc1at1on undc1 scction 357 o :

The clause refers to suspensmn of the Llcensmg Board’s decision pursuant to clause 35.
The scope of clause 35 only confines to those decisions made by the Licensing Board
under clause 33(1), which does not include the application referred to in clause 97(3).

Response: Should the Private Columbaria Licensing Board (the Licensing Board) —

(a) refuse an application for the issue of a specified instrument under clause 13, 14, 15
or 16, the operator is simply not in possession of any specified instrament;

(b) revoke, suspend, refuse to renew or extend a specified instrument under clause 33,
the operator is in possession of a specified instrument, though invalidated as a
result of the Licensing Board’s decision.




' Response from the Governm nt.

Hence, it is only undel the scenario in (b), but not (a) whele clause 35 (suspending the
Llcensmg Boald S demsron fmm opelatlon pendmg determmatlon of appeal) may be_
mvoked ' ; : : : '

We wnll con31de1 amendmg ciause 97(3) (by replacmg palaglaphs (a) and (b) wuh

paragraphs (a) to (c) below, subject to the final wording in the CSA) to the effect that
the instrument- 1elated condition is met, if an appllcatlon f01 the 1ssue of a TSOL in
lespect of the ple-Bﬁl columbarnun - a : ' -

(a) has been made but has not been deteunmed

(b) has been 1efused and the per md w1th1n wlnch an appeal may be lodged agamst the_
: 1efusal has not yet expned or : S : >

(c) has been 1efused whleh 1efusal has been appealed agamst but the appeal has not _
been deteunmed o : : :

We w;ll also CO!lSIdeI amendmg clause 97(5) (b}r teplacmg palagiaphs (a) and (b) w1th
patagtaphs (a) to (c) below, subject to the final wording in the CSA) to the effect that
the instrument-related condition is met, if an apphcation f01 the extensmn of a TSOL in
lespect of the pie B1ll columbarmm - : '

(a) has been made but has not been determined'

(b) has been lefused and the per10d wnthm wh:ch an appeal may be lodged aga;nst the _
1efusal has not yet e‘{pned or - '

(c) has been 1efused Wthh 1efusa1 has been appealed against, and is suspended ﬁom

()peratlon under sectlon 35 pendmg detenmmatlon of appeal
We wish to take thls opportumty to ﬂag up below our pnoposal to amend clause 97(4)

Apart ﬂom enforcmg section 6(1), (2} and (3) of Cap 28, LandsD is also acting in its
capacity as a landlord and will consider regularisation applications for seeking lawful
authority to occupy unleased land according to the established policy and practice.
Given this, unlike clause 12(2) and (3), no similar provision under clause 12 exists in
respect of section 6(1), (2) and (3) of Cap. 28. Section 6(4) of Cap. 28 is not affected
by clause 97. In other words, LandsD may initiate prosecution if appropriate.

For clause 97(4), we will consider repealing it and substituting it with an alternative
formulation to the effect that clause 97(3) does not apply if, upon the making of the
application for a TSOL and in respect of the unleased land referred to in clause 97(1),
the Director of Lands considers that the occupation of land as is necessary for, or
ancillary to, the operation of the pre-Bill columbarium as shown in the plan submitted
under clause 18(b)(ii) (read together with clause 19(3)(d)) includes unlawful
occupation of unleased land but the applicant —

(a) does not apply to the Director of Lands for lawful authority to occupy the unleased

-




Item

land and ; : - AR
(b) does not pzowde a wuttcn declalatlon that he/she has no clatm tc the unleased
in 0the1 wmds although an appllcatlon f01 the 1ssue of a TSOL has been subm1tted and -
the application or the appeal is still pending dcteumnatlon, the Director of Lands may
continue to take enforcement action against the columbarium by invoking section 6(1),
(2) and (3) of Cap. 28 1f the opelatm of a pnc-Blll columbauum faifs to meet the_
amended clause 97(4) : . = S N

Snmlaily “submltted undcl clause 18(b)(n) (1ead togethel w1th clause 19(3)(d))” w:ll
also be mse1ted in clause 16(2)(b) bcfone “mcludcs ' '

Issue Re clause 97(5) - to 1ende1 the Clunese te\t of “The msnument 1elated._
condition is met[ ]” . : - =
Res_ponse: We will QO_HSlde‘_' deleting * « ” at the end of clause 97(5)(b) and substituting
| %i%ﬁ%ﬁ#%ﬁ@?A |
7 Issue: Re: clausc 97(5)— R

o “WHAREHHE %k’"ﬁdﬁﬁf&ﬁ %Eu H kﬁﬁﬁﬁ%@%ﬁ@%&iiﬁﬁ [..J”

e “[...] if an application for the extensmn of a tcmporaly suspenswn of hablhty in
Iespect of the ple-B:ll cclumbauum [.. ] ? '

For the sake of consistency (for example in clauses 2(2)(c) and 11(1)(c)), please
consider replacing “ZEH” with “YEf2” as the Chinese rendition of “extension” in the
English text. = ' : '

Response: We will consider replacing “HEHH in clause 97(5) with “ZERE”.
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Issue Re clause97(3)— : : L R SR
(3) ﬁﬂﬁ)\%&‘ﬁfﬁnﬂ %‘E?ﬁﬁ%ﬁ%%ﬁﬂ%ﬁ#ﬁﬁﬁ%kﬂﬁ%&@ﬁ{}.ﬁ ﬁﬁ
() MBS EREEE R -
L (b) ?ﬂ@%ﬁ%‘aéﬁﬁﬁﬁﬁﬁﬁﬁ LE%E@J:?J@E% ’ j]:iﬁf%% 35 %g )
ﬁﬂi%ﬁﬁﬁﬁf*ﬂﬂ%ﬁ%ﬁ & o

(3) The mstrument-neiated condmon is met 1f an apphcatlon f01 the issue of a
temporary suspensnon of habihty in 1espect of the ple-BlH columbauumw o

" '(a) has been made but has not been deteumned or

NG has been 1efused whlch refusal has been appealed agamst and is suspended'_
- fxom opeiatlon under section 35 ' : : '

Re: cIause 97(4)—. o L
@ ) MJELXFT*R'FZ‘&@FH Eﬁl@ﬁﬁiﬂmﬁﬂjzgu -
(a) Uy — -

D faYict (:i:ﬂi(%ﬁlﬁf#i)ﬂé‘#ﬁl) % 28 ﬁ)% 6(1) f#%t%(i)m&ﬁﬁ?mu
ﬁﬁ%ﬁtﬁﬂii&ﬁﬁ{lﬂ ﬁf’%ﬁﬁ%ﬁﬁ(ﬂ%ﬁ%ﬁf%ﬂﬂmkﬁ&ﬂ ﬂﬁ)\
! 3i ) T B

(n) 7F§§ﬁfﬁé ’ BT%%&?%{IEI 32 . : : R :
(b) BRI 62) ) At - B rimzmmﬁﬁﬁﬁﬁﬁ{w? |
SRS AR TR AFTED) 3 SR
(4) Subsection (3) does not apply if, before the making of the application and in
respect of thf_: unleased land referred to in subsection (1), or any part of it —
(a) a notice — o ' ' ' '
(i) has been given under section 6(1) of the Land (Miscellaneous Provisions)
Ordinance (Cap. 28), whether against the applicant or any other person;
and e o
(if) has not been complied with or withdrawn; or

(b) a power has been exercised under section 6(2) or (3) of that Ordinance,
whether against the applicant or any other person.




Response flom theGO .

Re: clause 97(5)—_ By R o - |
(5) ﬁﬂﬁ)\&ctﬂfﬁ %kﬂﬁﬁﬂ i Rﬁﬁﬁﬁﬁgﬁfﬁéﬂﬁ%i}ﬂ
| (a) JEF‘ EEET%H:% Lﬂiﬁﬁﬁ X

(b) ?’*Hﬁ?é %’ E}ETE%@.&EF' LE&/?%E?EJ:J?&%]‘ ’ SIEJFE%H% 35 fﬁ‘
(5) The ll‘lStl ument telated condltlon is met xf an apphcatlon f01 the eatensmn of a
- temporary suspensmn of l:ablllty in respect. of the pw-Bnl[ eolumbauum - '1- RN

(a) has been made but has not been detennmed or _'

k i'(b) has been 1efused whlch refusal has been appeaied agamst and lS suspended | :
ﬁom opelatlon unde1 secnon 35 REREEE Y R

(A) Ciause 97(3) does not apply, 1f the matters plowded for in clause 97(4) arise. .
~No such arrangement, however has been prov:ded for in respect of clause 97(5)

(B) Please conﬁrm whether an apphcatton for an extenswn of a TSOL must be made
' before the explry of the term of a TSOL Issued R

Respo_n_se. |

Re: (A). Clause._.1_6(2) refers to.the stage of deei_ding on the issue o_f _.a TSOL (the
decision-making stage) while the amended clause 97(3) refers to the stage where the
application or the appeal is pending determination (the application-processing stage).

The formulation of clause 16(2)(b) and the amended clause 97(4) (see the second East :
patagraph of item 5) is similar. '

Once such cases are debaued by the matters ptowded for in clause 16(2)(b) at the
aforesaid decision-making stage, no such cases will exist at the stage of the extension
of a TSOL. Hence, there is no need to adopt a formulation whereby clause 97(5) does
not apply if the matters prov1ded for in the amended eiause 97(4) arise, in the same way
as e[ause 97(3). : -

Re: (B), An application for an extension of a TSOL must be made before the expiry
of the term of the TSOL issued. . We will consider stipulating a time limit before the
expiry of the TSOL issued, no later than that by which an application for an exfension
of the TSOL is to be submitted. We will also consider inserting a provision fo the
effect that the TSOL issued, in respect of which an application for an extension of the
TSOL is made within the time limit and which expires prior to the determination of
such application, may, unless such application is withdrawn or the TSOL issued is
revoked, remain in effect until the determination by the Licensing Board of such
application (see section 9(5) of the Bedspace Apartments Ordinance (Cap. 447) for
reference). ‘




| Item

:Issue Re ciause 97(6)(b)— =

| B, — DA %mﬁﬂﬁaﬁﬁeem £% @nz rﬁﬁﬁﬁ%ﬁﬁﬁmﬁﬁ_

"ZEEE)H’JTAzﬁfﬁ%ﬂ%ﬁt%ﬁifﬂﬁ’J%E@ A _

. _"‘m any other case—the extent of unfawful oecupation of unleased land as was
© necessary fon or anc:lEaly to, the openatnon of the columbauum as at the BlEl_
3 announcement time.” BRI R - :

Fm the sake of cons1stency (f01 exampie in clatlse 8), please consuier 1epIacmg “%ﬁ”. _

with “’%ﬁﬁ” : ' : R T . . . :

Response We wﬁl consnder replaemg “”%"ﬁ” in ciause 97(6)(b) wnth “f*‘*-i!ﬁ” =

Issue Re elause 98(I)(a)- .'

10

o IERHIRER E{Iﬂjzﬂtjz{’?tﬂ%%ﬁﬁﬂﬁi%{ﬂ?féﬁ jii‘%""—*%ﬁﬁ Eﬁ
HFBLREEIEE e
¢ “the [unauthorized] development is necessaly f01 or anmlla}y to, the opelatlon of a '
.:ple-Biilcolumbauum SRR S : Sl
Re: clause 98(4) — . A e - SRR
. KD AT %thZHﬁ ek:%(z)wm miﬂtﬁz |
HALfTET) LIF e RS m = - -

o ““Subscction (3) does not apply if, befone the makmg of the apphcatlon and in

~respect of an unauthorized development undertaken or contmued on the land.
refeued to in subsectlon(i), or any part of 1t ' : s

For the sake. of consmtency (f01 e}xample in clause 2(6)), please conSIdel replacmg “ﬂE

tﬂjcﬁ%*ﬁ” w1th “ fT“/Zﬁi%”

Response: We will con31de1 1epIac1ng “5_{ jjzﬁiéﬁfjﬁﬁj?‘& ? in clause 2(6) and

“PE BB IEHIEERE” in clause 98(1)(a) and (4) with “HE{TERAREEATRFISERE"
to make it consistent with section 20(7) of the Town Planning Ordinance (Cap. 131).




Response from the Government '

1

Issue Re clause 98(3)(b)m. o N Ll : : '
. "“ﬁs‘?ﬁ%@ca@‘ﬁzﬁﬁiﬁ%a? EF' EE/?JI% tﬁlﬁ%ﬁ*iﬁiﬁi@% 35 lﬁ‘-@%&%ﬁ_.

AT |
. : “has been refused whlch lefusal has been appealed agamst and is suspended ﬁom_'
_ ':opeiation undei sectxon 35” : x L : o '

The clause 1efeis to snspensmn of the Licensing Beard ’s decision'puisuantl to clause 35.
The scope cf clause 35 only conﬁnes to those decn;icns made by the Licensing Bca1d :
undei clause 33(1) whlch does not 1nclude the apphcation lefened toin clause 98(3)

Respense For s1mllar reasons set out in ltem 5 we wnll COHSIdCl amendmg clause _
98(3) (by replacmg paragtaphs (a) and (b) with paragraphs (a) to (c) below, subject to
the final wording in the CSA) to the effect that the condition is met, if an applicatlon
fm the issue of an e)aemption ora TSOL in 1espect of the p:e-Blll columbarlum -

(a) has been made but has not been determined'

(b) has been 1efused ancl the peuod \Vitlun whrch an appeal may be iodged agalnst the
: refusal has not yet expned or '

(c) has been refnsed which refusal has been appealed against but the appeal has noti :
been deteimmed : . :

We will also eonsi_der amending clause 98(5) (by replacing paragraphs (a) and (b) with
paragraphs (a) to (c) below, subject to the final wording in the CSA) to the effect that
the condition is met, if an appltcation for the renewal of an exemptlon or the extension
ofa TSOL in 1espect of the ple-B}il columbauum o : R

(a) has been made _but has 110t b_een determined;

(b) has been refused and the period within whlch an appeal may be Iodged agamst the
refusal has not yet espned or S : o :

(c) has been refused, which refusal has been appealed against, and is suspended from
operation under section 35 pending determination of appeal.

12

Issue: Re: clause 98(4)(b) —
o pmEr

e  “anotice”.

To make it consistent with section 23(1) or (2) of the Town Planning Ordinance, please
consider replacing “iH&1” with “iH&IE".

Response: We will consider replacing “3f%1” in clause 98(4)(b) with “iR4IE”




I_tem

R " Response from the G_o_verninént

13

Issue: Re: clause 98(5) —
(5) BEMGEEA R « A AR o EREE R KBRS
W SRR AR i — |
(a) ZEHGAHECMRE - ERIEERE; K
(b) iR BT UEIRES RS [T R MRS 35 R
AT -
(5) The condition is that an application for the renewal of an exemption, or the

extension of a temporary suspension of liability, in respect of the pre-Bill
columbarium —

(a) has been made but has not been determined; or

(b) has been refused, which refusal has been appealed against and is suspended
from operation under section 35.

(A) clause 98(3) does not apply, if the matters provided for in clause 98(4) arise. No
such arrangement, however, has been provided for in respect of clause 98(5).

(B) Please confirm whether an application for a renewal of an exemption or an
extension of a TSOL must be made before the expiry of the term of the exemption
ot the TSOL respectively.

Response:

Re: (A). Clause 12(2) refers to the stage of deciding on the issue of a specified
instrument (the decision-making stage) while the amended clause 98(3) refers to the
stage where the application or the appeal is pending determination (the
application-processing stage). The formulation of clause 12(2)(b) and clause 98(4) is
similar.

Once such cases are debarred by the matters provided for in clause 12(2) at the
aforesaid decision-making stage, no such cases will exist at the stage of the renewal of
an exemption or the extension of a TSOL. Hence, there is no need to adopt a
formulation whereby clause 98(5) does not apply if the matters provided for in clause
98(4) arise, in the same way as clause 98(3).

Re: (B). An application for a renewal of an exemption or an extension of a TSOL
must be made before the expiry of the term of the respective instrument issued. We
will consider stipulating a time limit before the expiry of the exemption or the TSOL
issued, no later than that by which an application for a renewal of the exemption or an
extension of the TSOL is to be submitted. We will also consider inserting a provision
to the effect that the exemption or the TSOL issued, in respect of which an application
for a renewal of the exemption or an extension of the TSOL issued is made and which
expires prior to the determination of such application, may, unless such application is
withdrawn or the exemption or the TSOL issued is revoked, remain in effect until the
determination by the Licensing Board of such application (see section 9(5) of the
Bedspace Apartments Ordinance (Cap. 447) for reference).

- 16 -
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Issue Re clause 99(3)(b)—..-

Cidmmey

N | R
. ._“has been Lefused wlnch lefusal has been appealed agamst and is suspended flom
S operatlon under section 35” i - R - : %

 CHBERBLIHEGLT Joﬁ;?"! ﬁfiﬁ%‘f ﬂﬁ*ﬁi‘%ﬁ% 2 ﬁfﬁ%*“ |

The ciause 1efels to suspens:on of the Licensmg Boald s demsmn puISuant to clause 35
The scope of clause 35 only confines to those decisions made by the Licensing Board
undel clause _33(1) whlch _does not mclude the apphcatlo_n _1efened to_m ciause 99(3)

Response Fox snmlal 1easons set out in 1tem 5 we w1Il conmdei amendmg clause' _
99(3) (by 1eplacmg paragiaphs (a) and (b) with palagiaphs (a) to (c) below, subject to
the final woxdlng in the CSA) to the effect that the mstlument related condition is met,
if an application f01 the issue of a spe01ﬁed 1nst1ument in 1espect of the p1e-B111
columbauum - R : : S

(a) has been made but has not been determined'

(b) has been 1efused and the peuod wﬁhxn Whlch an appeal may be lodged agamst the _.
: 1efusal has not yet expned or = : S

(c) has been 1efused Wthh 1efusal has been appealed agamst but the appeal has not |
been deteumned ' : _ .

We will _also _consider amending clause 99(5) (by replacing paragraphs (a) and (b) with
paragraphs (a) to (c) below, subject to the final wording in the CSA) to the effect that
the instrument-related condition is met, if an application for the renewal of a licence or
an exemption or the extension of a TSOL in respect of the pre-Bill columbarium —

(a) has been made but has not been determined,

(b) has been refused and the period within which an appeal may be lodged against the
refusal has not yet expned or

(c) has been refused, which refusal has been appealed against, and is suspended from
operation under section 35 pending determination of appeal.

15

Issue: Re: clause 99(4) — why no reference to the notice served under section 24C(1) of
the Buildings Ordinance (Cap. 123) was made in clause 12(3)(b) while clause 99(4)
does contain such reference? Please explain.

Response: Unlike the enforcement power to demolish unauthorised buildings or
unauthorised building works (collectively to be referred to as “UBWSs”) under section

24(1) of Cap. 123, section 24C of Cap. 123 seeks to -

(a) empower the Building Authority (BA) to issue a notice to an owner of the land or
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' premlses w1th UBWS under subsectlon (l) (s24C(1) nottee),

(b) requue the BA to 1eg|ster the sZ4C(1) notlce in the Land Reglstry (LR) 1f the .
: '_ UBWs are not demollshed wrthm a speclﬁed ttmeﬁame, under subsectson 4; '

(c) empowe1 the BA to lodge a satlsfactlon celtlﬁeate in the LR trpon demohtion or
alteratlon of sueh UBWS, undel subsectron (6) -

In glst the category of UBWs subjeet to a 524C(1) notrce does not fall wathm the
category of UBWs subject to an order under section 24(1) of Cap 123 (324(1) order),
aceordmg to the prevallmg enforcement pohcy of the BA '_ R '

1 S24C(1) notlees serve to ralse eommumty awareness of UBWS as a habrllty, thereby
mduemg owners to demohsh the UBWs so as to avert an eneumbrauce registered
against property title, . In other wmds, section 24C(1) of Cap. 123 may be invoked if
considered appropriate for handimg UBWs in respect of which enforcement actton
would be deferled accordmg to the prevarlmg enfo:cement pohey of the BA '

Clause 12(3) refers to the stage of decidmg on the lssue of a spe01ﬁed mstrument (the
decision-making stage) while the amended clause 99(3) refers to the stage where the
appltcatlon or the appeal is pendmg detelmmatlon (the appilcatron-proeessmg stage)

The leglslatlve mtent of clause 12(3) is that the Llcensmg Boatd may not grant an
appllcatlon for the issue of a specified instrument in respect of a pre-Bill columbarium
if its UBWs included in the application are subject to specified law enforcement action
under Cap. 123, Given our policy intention to impose a set of building-related
requirements based on a pragmatic and risk-based approach and allow a pre-Bill
columbarium fulfilling the relevant bulldmg-related requirements to seek a licence or
an exemption as applicable during the validity period of TSOL, UBWs subject to a
$24C(1) notice are not included in clause 12(3)(b) as a ‘ground on which the Licensing
Board may not grant an apphcatron for the issue of a specified instrument. In terms of
the bunldmg-lelated requirements, the only consideration is an outstanding s24(1) ordet,
and hence clause 12(3) only makes lefelence to sect1on 24(1) of Cap 123, B

With elause 99(4), an apphcant wrth a pre-B1ll eolumbauum subject foa 524(1) order
or a s24C(1) notice may still be subject to law enforcement action under Cap. 123
during the aforesaid application-processing stage —

(a) for one that is subject to an outstanding s24(1) order, the Licensing Board may not
grant the application for the issue of a specified instrument at the aforesaid
decision-making stage. With clause 99(4), the applicant could not take advantage
of the aforesaid application-processing stage to evade specified law enforcement
action under section 24(1) of Cap. 123;

(b) for one that is subject to an outstanding s24C(1) notice, subject to its fulfilling the
relevant eligibility requirements in all respects, its application for the issue of a
specified instrument would still stand a chance of being granted at the aforesaid
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_ f_demsmn-makmg stage. - A s24C(1) notice may stlil be issued by the BA durmg the
' aforesaid apphcatlon-processmg stage in respect of such UBWs (mqudmg a
supersedmg $24C(1) notice if an outstandmg notice could not be reglstered in the
o LR say due to change of ownersh 1p or techmcal defects of the nottce) '

(c) on the scenario whete a 324(1) onder is ISStEt:d by the BA dulmg the aforesald
. 'apphcatlon-paocessmg stage in respect of such UBWs previously subject to an
"'outstandmg $24C(1) notice, this would mean that there have been changes in
: cucumstances such that the UBWs become falling into the category of UBWs

i subject to a 524(1) order, such as seriously damaged after a fire. If so, such cases

-_would become sumiai o those cases m (a) above Hence cIause 12(3) Ofthe Bill | ST

: should be appltcable to them

We w;ll con31der msertmg “1ssued undel sectlon” betweeh “or” and “24C(])” unden _
clause 99(4)(a) o e e

16

Issue Re clause99(5)~_ R B IR
5y BASRH I - %ﬁ?ﬁ’%%ﬁ%%ﬂﬁgkﬁ%ﬁﬁ%ﬁ%ﬁ\ E,Eu%%%ﬁ;ﬁ » AR |
MR — v __,a,_a»,

() KEAHEC SR Liﬁﬁﬁﬁ‘% 32
-_'(b) éﬁ%‘hﬁ'éﬁ%‘azﬁﬁtﬁfﬁ;ﬁﬁﬂ L;AJIE'ELJ:J%&%}‘ ’ I’fﬁ%% 35
oot
B ﬁﬂﬁiitﬁﬁﬁﬂﬂ Eﬂ%ﬁ%ﬁé TR | Lol
(5) The mshument-;eiated condition is met 1f an apphcatlon for the lenewal of a

licence or exemption, or the extension of a temporaiy suspensnon of habzhty, in
: 1espeot of the pre-Bill columbar;um - :

(a) has been made but has not been determined' or

(b) has been 1efused which refusal has been appealed against and is suspended
flOl‘l’l opelatlon undet section 35 :

(A) clause 99(3) does not appiy, if the matters provided for in clause 99(4) arise. No
‘such atrangement however, ‘has been plowded for in respect of clause 99(5).

(B} Please confirm whether an application for a renewal of a licence or an exemption
or an extension of a TSOL must be made before the expiry of the term of the
licence or an exemption or the TSOL respectively.

Response:

Re: (A). Clause 12(3) refers to the stage of deciding on the issue of a specified
instrument (the decision-making stage) while the amended clause 99(3) refers to the
stage where the application or the appeal is pending determination (the
application-processing stage).

- 13-




Response from

Once cases subject to an outstandmg s24(l) order are debarred by thc matters provrded _
for in clause 12(3) at the aforesaid dec1sron-makmg stage, no such cases will exist at

| the stage of the lenewal or the e:stensnon (as the case may be) of the specrﬁed__

lI]Stl'llant

Cases subject to an outstanding s24C(1) notice could still exist at the stage of the
renewal or the extension (as the case may be) of the specxﬁed instrument. As such
cases are not debarred under clause 12(3) at the afoaesard declsromnakmg stage, they
are similarly not debarred at the stage of the 1enewal or the extensmn (as the case may
be) of the specrﬁed mstrument ' : T :

Hence there is no need to adopt a formulatlon whereby clause 99(5) does not apply 1f _
the mattels p10v1ded for in clause 99(4) ause, in the same way as clause 99(3)

Re (B) An apphcatlon for a renewal of a licence or an exemptlon or. an extensron of

a TSOL must be made before the expiry of the term of the specified instrument rssued
We will consider stipulating a time limit before the expiry of the specified mstrument
issued, no later than that by which an application for a renewal of the licence or an
exemptlon or an extensron of the TSOL is to be submitted. We will also consider
inserting a provision to the effect that the relevant specrﬁed instrument 1ssued in
respect of which an application for a renewal or an extension (as the case may be) of
the relevant speelﬁed mstrument issued is made and which expires prior to the
determmatlon of such application, may, unless such apphcatlon is withdrawn or the
relevant specified instrument issued is revoked, remain in effect until the determmatlon
by the Licensing Board of such application (see sectlon 9(5) of the Beclspace
Apartments Ordmance (Cap 447) for 1eference) OEE '

17

Issue Re: clause 99(5) — .

o IR TRA Eﬁ LKA xﬁ%ﬁﬁﬁ%ﬂ@.mﬁ%’fl%%éﬁﬂﬁ » BIERE
WRARRIEE o~ and “HSCEAHR HARERA & R

e “The mstrument—relatcd condition is met if an application for the renewal of a
licence or exemption, or the extensron of a temporary suspensron of lrabrirty, in
respect of the pre—Bill columbauum :

Please cons1de1 1eplacmg “7% )\}‘%HjEFl*ﬁ” and “j{ilﬂﬁﬁﬁﬁ*ﬁ” with “40185 AFEHH
2 and “EAHBA{RM respectively.

Response: We will consider replacing “H AfRHEHFE” and “ X EFHEH Efﬂ*i” in clause
99(5) with “#175 AFEHLEEE" and “ S EfHER &M respectively.
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18 | 1

Issue Re headmg of Schedule 3 (ploposed in the last leply) —.
Eﬁﬁzl‘éﬁﬁiiﬁﬁ B3 B'JZ@ g 3 G

3_ “F u1the1 PIOVISIOBS on Apphcatlons Relatmg to Spec1f' ed Instt uments

Please COIISIdeI' 1eplacnng “#E%j{iﬂﬂ%” ploposed in the last xeply w1th “}E‘H)‘ﬂji |
Ef]EE_:-Eu L ) )

Response We will con51der usmg “F%}‘{ﬂﬁ’ﬁﬁ ... in the he.adlihg of Schedtlle 3.
and will cens:del replacing “}tfﬁj{aﬁﬂ L m clause 37 (the headmg and the
ployis_ion) wlt_h _“‘F%}Ziﬂjﬁﬁ___ ' e L o

19

Issue Re: sectmn 2(2) of Schedule 3 - whethet an unmcmporated assoc;ation (not _
being a pattnershlp) can make apphcatmns to which Schedule 3 applies; and who
should sign the appllcatlon if 1ts membels mclude a body eorpoaate and not just natural _
persons. g S : SR

Response: Our policy intention is to allow only a natural person, a pa'rtner'ship_ ora._
body corporate to make an application to which Schedule 3 applies. -A natural person,
a partner and a duectm etc, could be imposed obligations on complying with the .
requirements under the Private Columbaria Bill. - Who should sign the application by
a natural person, a partnez ship ora body conporate is plov1ded f01 in sectlon 2(2) of

Schedule3 : - : : : S

“Body co_rporate” encompasses a company incorporated under the Companies
Ordinance (Cap. 622), a body incorporated under a specific Ordinance (hereinafter
called “statutory body™) (e.g. Tung Wah Group of Hospitals under the Tung Wah Group
of Hospitals Ordinance (Cap. 1051)), etc. To avoid the liability of the columbarium
operations affecting their other cost centres (e.g. where the funds may be used for
charitable pulposes) it is not uncommon for such statutory bodies to set up a lnmted_
l1abtlity company undel Cap 622 for runmng then columbarlum opelatlons

An u_nincorporated association is a voluntary group of_ people (members) defined and
bound together by a set of rules (often referred to as a constitution), Examples of such
associations are unincorporated members’ clubs, unincorporated charitable institutions
and voluntary associations for the purpose of carrying out functions of a social
character. Some may be required to be registered under the Societies Ordinance (Cap.
151), while others may not. Associations of this kind have no legal entity and
therefore cannot enter into contracts, sue or be sued, in the association’s name or on its
behalf (except where such power has been expressly conferred by legislation). The
membership of an association may vary from time to time and as such the question of
who is liable or responsible under the Bill is not easy to ascertain. For these reasons,
unincorporated associations would have difficulties in complying with the requirements
under the Private Columbaria Bill. That said, they could set up a limited liability
company under Cap. 622, assign a natural person or form a partnership for running
their columbarium operations. '
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-

Some mlght atgue that pattnerslnps a1e umncorpmated busmess assomatlons
However, as explamed in paragraph 1 above pal tners can be heid hable for the acts of
themselves and the othe1 pa1tne13 SR o AR

Agamst the above con31de1at10ns our pohcy 1ntent10n is not to allow unmconpmated _
assomanons (except paltnetslnp) to make an apphcation to wlnch Schedule 3 apphes

Issue. Re sectlon 2(2)((:) ofSchedule 3—. e } S _: RSy :"

“u Elﬂ‘%}\mfﬁ)\lﬁ@' — ﬁ@ﬁ%ﬁféﬁw 7 I%H’J""&fﬂﬂ’?} ﬁﬂmﬁﬁkéﬁ .
g%°”m : ST S | . ERSe
o “ifthe appllcant isa body cmpmate—by a dlrector or othei ofﬁcer concemecl in the _
management of the body cotpoxate o o L

This s_e_ction uses the term “body corporate” whereas clause 33(2)(5) uses the t_erm'
“company”, . Please explam the leason(s) fm usmg d1ffeient terms. Sho_u_ld_ the same
term be used mstead ' L

Res_ponse: ‘*_Bo_dy corpora_te” and “company” are two different terms used in different
situations, Company is a subset of body corporate. Section 2(2)(c) of Schedule 3
deals with the signing of an application made by a body corporate, whereas clause
33(2)(®) specifically sets out the circumstances which trigger the Licensing Board to
exercise its powers to handle the cessation of business of a columbarium (where the
holder of the specified instrument is a company) that has come to its attention. That
said, we will consider moving suitable CSA to ensure consistency of wording
throughout the Bill as appropriate.

21

Issue: Re: heading of section 4 of Schedule 3 -

o “HRAPMIRHHEEERARE

e “Publication of llcence_appllcatlons and consideration of public views”

Should “and consideration of public views” be stated in the heading of the section in
view of its content?

Response: We will consider deleting the phrase “FE@E/A\FEFE” and “and
consideration of public views” in the Chinese and English heading of section 4 of
Schedule 3 respectively.
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2

Issue Re sectron 4 of Schedule 3 - why tlus sect:on is, only appllcable tc an
apphcatron for a licence and not an e\;emptron or aTSOL ' L

Respense‘ In handlmg the h1stcucal legacy of pmrate columbaua we need to be _
pragmatic and strike a reasonable balance ‘between the need to ‘minimise the
disturbance to society (mcludmg, on the one hand, the need to avoid drsturbmg the final
resting places of the deceased whose ashes were interred in private columbaria pr ior to
the announcement time of the Bill (i.e. 8:00 a.m. of 18 June 2014)) and, on the cther
hand, the mterests of the residents nearby. ‘As private columbaria applymg for an
e\emptron or a TSOL would no longer be allowed to sell or let out any more niches,
their coudrtron (including the nuisance so caused) would be frozen at the level as at the_ .
announcement time of the Bill. Hence we consider it a pragmatic approach to require
publrcatron cf notrce onIy in respcct of an applrcatron for the issue of a hcence SRR

There wrll be mgmﬁcant manpower and resource rmplrcatrcns 1f the publrcation of

 licence applications is to be extended to the issue of exemption or TSOL applrcatrons

or the renewal or the extensrcn (as the case may be) of a specrﬁed rnstrument

23

Issue Re sectlon 4(1)(0) of Schedule 3 - _ S
. R sfasﬁam~@eemﬁ eeeeeamei

. postrng a notice of the apphcation at a consprcuous place outsrde the_
cclumbauum L

Please conslder 1eplacmg “3)% el l$l ;.%” wrth “‘? EET‘*'”.

Response We will consrder 1eplacmg “FE'EEEF‘*” in section 4(1)(c) of Schedule 3
with “z% E}ﬂ*‘““:”,_ : '

24

Issue: Re: section 4(2) of Schedule 3
o CTRBH(OREANHVAE AW TEMEER AR HRIE -
* “A notice published under subsection (1)} must state the place or places where the

particulars of the application may be inspected.” - -

Please clarify the policy intention and amend the write-up to avord any ambiguities.

Response; Our policy intention is for section 4(2) of Schedule 3 to cover ali the notices
referred to in section 4(1)(a), (b) and (c) of that Schedule. We will consider amending
section 4(2) of Schedule 3 to refer to a notice published or posted under section 4(1) of
that Schedule. The Chinese text of section 4(1) and the section heading may also be
adjusted accordingly to “ZF REIREAL".
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25

Issue Re seetlon 5 of Schedule 3 — whethel the content of sectlon 5 of Schedule 3
dupheates that of clause 33, ' AR :

Response As the Bill cmrently stands, sectlon 5 of Schedule 3 requlres notlﬁcatton of
a decision of the Licensing Board on an apphcatlon for a specified instrument (which,
according to section 1(a) of Schedule 3, includes an apphcatlon for the issue, renewal
or extension of a specified instrument under clause 11). The Licensing Board will .
have to notify the applicant whethe: its decision was to approve or refuse its
application. On the other hand, clause 33 provides for notification of a decision of the
Licensing Board to 1evoke/suspend a specified instrument, or its decision to 1efuse the

renewal of a licence or an exemption or the extension of a TSOL. While the coverage

of section 5 of Schedule 3 and clause 33(3) is originally dlﬂ'elent we will consider if
there are ways to address the concerns about the requirements to notify decisions and
1easons under different circumstances appearing in similar mdmdual sub clauses undei
clauses 32 33 34 and sectlon 5 of Sehedule 3. - ' N
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