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Dear Ms Kan,

Private Columbaria Bill

Thank you for your letter of 21 May 2015 which seeks the Government’s responses to
your observations on Part 8 of, and Schedule 1 to, the Private Columbaria Bill. Our responses to

your observations and our other suggestion are set out at Annex.
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. Annex

_ The Government’s Response to ALA’s Observatrons | _. _ K
- : .: ‘on Pa Part 8 of and Sehedule 1 to. the Prlvate Columbarra Blll (the Blll) o

-'Issue Re clause 71(2)— R PO S
T T%&ﬂﬂ%ﬁ @l %ﬁ ﬁ%ﬁk 2E —
@ jrateleaaeme REABAR S
(b) iﬁﬁﬁﬁ %ﬁ“s‘ﬁgﬁéhm—%g @ Jﬂiﬁ L)\ﬁ“nﬂiuﬁ
. “The Chzef Executlve may appomt a panel of persons each of whomﬂ
(a) 1s nerther a member of the L1censmg Board nor a publrc oﬁ'rcer and

(b) s consrdered by the Chref Executive to be surtable to serve .on an Appeal
Board to hear an appeal SRR : .

Re clause 71(4) o . PRTRT
ﬁe By SRR - r}:%(z)(a)wp =
4 ‘ﬁ/{ V= (pubhc ofﬁcer)Z:@}ﬁ —
(a) T?xﬁﬂ/ﬁﬁfﬁ% b S
(b)) BESAEREAE
(@) J? ‘zﬁf“ @@zﬁ B j?‘
) EREREE . s
-' “To avo1d doubt in subsect1on (2)(a)— _
pubhc oﬁ‘ icer. (oA N A ,%) does not 1nclude— ._ ER
(a) a Judge of the Court of Fi irst Instance |
(b) a recorder of the Court of Flrst Instance, _ _
(c) a deputy Judge of the Court of Frrst Instance, or S L
(d) a D1str1ct Judge L -

Please explam the need to prov1de for clause 71(4) in the Brll - Please clarify -the -
"meanmg of “public . ‘officer” as. referled to in clause. 71(2)(a) and whether or not the -
| ‘term includes a Justice of Appeal or other judicial officers as defined in the Judrcral RE

fﬁcers Recommendat1on Comm1ss1on Ordrnance (Cap 92) RS

._ReSponse' Lo
- Accordmg to sect1on 3 of the Interpretahon and General Clauses Ordmance (Cap l), B

| “public officer” is defined to mean “any person holdlng an office of emolument under |
the Government whether such ofﬁce be permanent or temporary ~In Mutual Luck |

Investment Ltd v Attorney General & Another [1997] HKLRD 1097 the H1gh Court o



Response from the Governm

| held that a Justlce of Appeal is clearly a publrc ofﬁcer wrthm the meamng of section 3
| of Cap 1. . . s o . _

.Unless explessly provrded for in the leglslatron 1o be otherwrse the Judlclal ofﬁces
(which .include “a Justice .of Appeal”) listed in schedule 1'to the Judicial Officers
-Recommendatlon Commission Ordinance (Cap. 92)) may not be appomted as a pane]
;member of the Przvate Columbarra Appeal Boald as they are pubhc oﬁ‘rcers ' '

Clause71(4) prov1des that to avord doubt “public ofﬁcer in clause 71(2)(a) does not
mclude— SRR RS : : o

(@) a Judge of the Court of FlI‘St Instance -_

(b) .- a recorde1 of the Court of F1rst Instance o
(c) a deputy Judge of the Court of Flrst Instance or..- |
(dj -_ .' a Drstrrct Judge ; :_- A AR

In other words the aforesard Judge or recorder may be appomted asa panel member of _. S

_the Prrvate Coiumbarla Appeal Board

.-_There are srrnllar prowslons in respect of the Appeal Board panel (town p]annmg) an d | REEERRSEREEE

_ “the Appeal Board panel (urban renewal) (see section 17A(2A) of the Town Planning
' -'Ordmance (Cap.. 131) and section 27(3) of the Urban Renewal Authorlty (Cap. 563) |

respectlvely) In add1t1on for the Appeal Board panel (town planmng), there is an | S

:131)

. -Upon recerpt of ALA’s lctter in May 2015 FHB consulted the . Judrclary_
o 'Admm]stiator 's ‘Office in June- 2015.  We will ‘consider repealing clause 71(4).
| -other words the aforesard judge or recorder may not be appomted as a panel member :
of the Prlvate Columbarra Appeal Board as well L S

| Issu'e" Re‘ clause'71"(3)(b)_

o TEEEE — o
@ %E*«%ﬁﬁﬁ%ﬁiéﬁ?ﬁﬁ’]éﬁ lbj?ﬁ %EJ:J?%E’%’EEE—% )5'2

1 ® %&Eﬁﬁ zﬁfiﬁtﬁﬁﬁ ﬁﬁéﬁ@bﬂiﬁ *ﬁ{iiuﬁ%g %Jitﬁ?
‘.. _“The Chlef Executlve may— <

: '_ (a) appomt a panel member who is legally quahﬁed to be the Chalrperson of the "
Appeal Board and L . o R

Ky (b) appomt other panel members who are. legally quahﬁed to be Deputy_
. Chalrpersons of the Appeal Boazd” EARN :

1. 'How many Deputy Charrpersons that the Adrmmsti ation mtends to have ata tlme‘?

Response We lntend to: appomt two (or more) Deputy Cha1rpersons for the Appeal _E

Board We w1ll determme the exact number of Deputy Chalrpersons havmg regard to _:

express prov131on on not appomtmg a Justlce of Appeal (see sect1on 17A(2) of Cap i : -




Response f Government

the caseload of appeals

Issue Re clause 71(5)— . RO -
= “%(Z)jz(%aﬁﬁta maﬁa ’ eaeasf\aﬁ

. “An appomtment under subsectmn (2) or (3) must be notrﬁed in the Gazette

Tn view of the Chmese text of clause 7_1 (2) and (3) “%(2)32(3) F)’{?a Ei’j_'{_” should
be “%(2)&(3) Fﬁ?aﬁﬁﬁijﬁj ” instead :

Response We w1ll consrde1 amendmg clause 71(5) tc “%(2)"}2,(3) ﬁﬁ#métﬁjzé

- Re: clause71(2)ﬁ* R

_Issue Re clause 71(5) please see the piOVlSlOI] as stated 1n 1tem 3
Lo R eaeaﬂael eenaae, - j *
() UIREERGRE arslzf\am,a Al Rt
(b) BETBRERRES aeleeaeeeae we— au:;.ﬁ
| - “The Ch1ef Executwe may appomt a panel of persons each of whom-~ ._ ;
L : (a) 1s nerther a member of the L1cens1ng Board nora publrc ofﬁcer and

i (b) is consrdered by the Chlef Executlve to be su1table to serve on an Appeal
: Board to hear an appeal RO : :

clause 71(3) =0 L
CTRRE eil—— T
@ %Eﬁ%ﬁﬁﬁ%ﬁ%ﬁ%ﬂﬁéﬁ ll&% lﬁl?ci:ﬁ%@ "%’ Elﬁ )52

() BERMTAERIE] M§ﬁl@§ aaeaaaeaze
e~ “The Chief Executlve may— o

_-'f_(_a) __appomt a panel membe1 who is legally quallﬁed to be the Chalrperson of the
o Appeal Board and : R SRR

- . (b) ..-appcmt ‘other - panel members whc are legally quahﬁed to be Deputy B

: Chalrpcrsons of the Appeal Bcard e

:What rs the term cf an appomtment made under clause i 1(2) or (3)‘7 Could a panel
member resign at any. time. by giving a wr1tten notice to the Chlef Executive? - Could -
the Chalrperson or a Deputy Chalrperson resrgn from such position and yet remain as a.

L B 5panel member‘? Should these matters be provlded expressly in the Brll‘? o




_Response: o

‘We note that some Ordmanees expressly prov1de for the term of appomtment whlle
:some Ordmances do not Where ‘there is O _eXpress prov1s1on for -the term of
_ appomtment referenee may be made to. sectlon 42(0) of Cap. 1, where any Ordinance "
N confers a power or imposes a duty upon any . person to make any appomtment or to

constltute or establzsh any board tribunal, commission, oommzttee or similar body, then

| the person having such power.or duty shall also have the power .10. spec1fy the. perlod

for -which any person appomted in exercise of such power or duty shall hold such f

L appomtment vy The usual plaetlce is to stlpulate the term in the appomtment letter

We note that some Ord1nances expressly prov1de for reSIgnatlon wh1le some g

Ordmances do not We will cons1der amendmg clause 71(4) to provide that a person :

-'appomted under. subsectmn (2) or (3) may, at any time, resign as the. Chairman, ‘a {

Deputy ‘Chairman or a panel member by g1v1ng a. notlce in wutmg o the Ch1ef - _'
Executwe : EEE R : o .

If the Chauperson (or Deputy Chalrperson as the case may be) lntends to res1gn from :

that capacity, he or she should submit a eapacrty specific resignation notice pursuant to '_ L _' _
the aforesaid provision. - In this way, he may resign from that eapaorty and yet remain | e
| asa panel member of the Prlvate Columbarla Appeal Board : RPN

'Separately, we . should s1m1larly con31de1 amendmg sectlon l of Sehedule 1 (on the : B
_appomtment of .the chensmg Board) 10 prov1de that “a person appomted under'__ S

_'-subseetlon (1) (2) or (3) may, at any tlme res1gn as the Chalrman the Deputyf

(D

@
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@
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@
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i ©

C®

- _(a)
R :_'._(c)

. seetlon 128D of the Pubhc l-lcalth and Munrelpal Seavrces Ordmance (Cap 132), e
seotlon 45 of the Bu1ldmgs Oldmance (Cap.123); B
sectton 27 of the Urban Renewal Authorlty (Cap. 563); .
sectlon 50f the Chmese Medicine Ordlnance (Cap. 549), S :
section 47 of the Unsoherted Electronic Messages ordmanee (Cap 593), and

:-_sect1on 14 of the I’loduet Eco-Responsnblhty Oldmance (Cap 603). '

regulatmn 2A of the Dutlable Commodlties (quuor) Regulauons (Cap 109B), o
.sect1on 125A of the Pubhc Health and Mumelpal SelVlCCS Ordmance (Cap 132)
:secuon 17A of the Town Plannmg 01 dinance (Cap. 13 I), and o
sectron 170 of the Copymght Ordmance (Cap. 528) '

._seetlons 125A and 128D of the Pubhe Hea!th and Mumclpal Servrces Or dmanee (Cap 132)
- section 45 of the Buildlngs 01dmanee (Cap.123); : : :
section 27 of the Urban Renewal Authouty (Cap. 563), o

'seetron 170 of the C0pyr1ght Ordinance (Cap. 528) . -

section 5 of the Chmese Medlcrne Or dmance (Cap 549) and et

seetlon 47 of the Unsohelted Lleetromc Messages oldlnanee (Cap 593)

_ 1egulat10n 2A of the Dut:able Commodltles (quum) Regulatlons (Cap ]09B),
section 174 of the Town Plannmg Oldmance (Cap 131); and
.':SECUOH 14 of the P:oduct Lco Responmbllxty Ordmance (Cap 603)




the' Government

Resp

Chairman or a member of the L1censmg Board by givmg a notrce in wr;tmg to the o
Chlef Executlve : N . i

Issue Re: clause 71(6) =

'“eeaeaeaaare aaraeeaae | >
6 “The Secretary may appomt a publlc ofﬁcer to, be the secretary of the Appeal
Board” e S N R : i

N In the Enghsh text, please con51der replacmg “secretary of the Appeal Board” Wlth :
: _“secretary to the Appeal Board” as in clause 74(14) ' : e

Response We w111 consrder changlng “secretary of the Appeal Board” to “secretary to -

:. 1theAPpealBoard” . _' G

_Issue Re clause 72(1) —_' :

“anxmlmaazrmuraaﬁaaeﬁvaﬁrmaaeaara-{  {jfh

e)maaayeaa;;,
f ereauFe L
0 ”ﬂﬁméﬁeﬁﬁﬁee e
'*er ek aeenur—azaaaa—~-_;;;~~~-

L mRmmmEomETE
@ TEmLmeERghE
”craamaeaaeayemae e
f@raaaaaayemaamae’aaaayeamaaemae
| @ ORI SCE R _'- ;

(O BRI S R

s A person aggr;eved by any of the followmg,r declslons under thrs Ordmance may ' S

' _ﬁappeal to the Appeal Board——.: _

(a_)_ ‘a refusal of an apphcatlon for a specrﬁed 1nstrument
(b) .a refusal of an apphcatlon for— SR _' ' _
S : (_i) -:the transfer ofa hcence or exemptlon or

. - (i) - the transfer of a temporary suspensron of l1ab1l1ty together wrth one or .
: -both of the fol]owmg—— . = '

B (A) the related apphcatron for the issue of a hcence _
RIS g (B) - the related appllcatlon for the 1ssue of an exemptlon L
(e) a declsron to 1evoke or suspend a speclﬁed 1nstrument L

:_ '(d) ‘a decrs1on to vary the conditlons to wh1oh a speclﬁed rnstrumcnt 1s subject or a
L _decrs1on to 1mpose new condrtrons, ' : -

. . ..,,,..5.:__. | .. .




Item

'se from the Govemment i

(e) a 1efusal to vary the condrtrons to wh1ch a spec1ﬁed mstrument is Sllbj ect;

(f) a decrsron of the Director under sectlon 54 to serve an enforcement notice.”

.Please clarrfy Whether the Llcensmg Boards decrsmn to revoke or. suspend the_;_

author1zat10n under -a hcenee to sell interment rights in respect of:the columbarium
concerned pursuant to clause 33(1)(a)(11) is appealable under clause 72 o i

_ Response We wrll cons1der amendrng clause 72(1)(0) to put it beyond doubt that a__'
decision to revoke or suspend the authorization under a licence to sell interment rights | o
“in respect of the columbauum concerned under clause 33(1)(a)(11) is appealable unde1 EEREE

_clause 72

"Issue lt scems that a refusal of an apphcatlon made pursuant to clause 35(1)(&) to_

' ".suspend the operatron of the L1censmg Board’s decrs1on made under clause 33(1) is not_ _

subJect to appeal under clause 72 Please clarlfy

El_les'p_onse_: We Wi_ll__ cons_ider_'arn_ending cl_ause .7_2(1) _to pro._\'/ide.'.that a ..refusal of a_n ;'
application made pursuant :to clause 135(1)(a) for :suspending the operation :of the

o Licensing Boar_d’s'_decls_i_o_n made under clause 33(1) is appealable under clause 72. . "

' _';Issue Re: clause 73(3)—

”ezeaaearma aaeraemaeee uxeeesaeol”

. -“The Cha1rperson must not act as pres1d1ng ofﬁcer 1f the Charrperson has a dlrect or-'__i : : o

-:_'.-'mdrrect 1nterest in the appeal P
‘Re: clause 73(4)— ST '

'?ﬁeazeure%rue HEEHORE Wxﬁﬁﬁ%ﬁg“n vf

o YA Deputy Chalrperson must not act as. pxesrdlng oEﬁcer 1f the Deputy Charrperson |
hasa d1rect or md1rect 1nterest in the appeal S : R

' _' Re clause73(5)—--. i

9-.'-“%111}1??—3&%5:1}351%&%%%):%@ i’ﬂﬁﬁtﬁjﬁeﬁ?ﬁﬂﬁﬂﬁféﬁ% Eﬂﬁ?‘ﬁll& |

BRI reaaaeeexeemﬂ?%ﬁﬁéﬁ-7a

CORECBEERE |
L) _'."_f“If the Chair) person and each Deputy Chalrpelson has a d1rect or mdlrect mterest in .
" .an appeal, the Secretary may select a panel member who is legally- qualified, and
o _-who does not have a dlrect or 1nd1rect mterest in the appeal to act as pres1d1ng :

-ofﬁcer ' : : o

| Re clause73(6)—- _ T e : o RS IR
. f“ﬁﬂ%@ﬁ@)ﬁ?ﬁﬁﬁﬁi;ﬁ@ 'EE%XFQ%E’J%UE%% EU%@EEKH@E : -

- BRI RN RNGA LA -

.- “The presrdmg ofﬂcer must not select a panel member to hear an appeal 1f the panel.__.'_ Ll

o ..'member hasa d1rect or mdlrect 1nterest in the appeal SEETR RN




- |- Item

"Response from the Goven_"_.

- _"Please adv1se whether gu1del1nes w1ll be issued to illustrate the. crrcumstances under".-'
“which a person may or will be cons1dered to have a duect or 1nd1rect mterest in an,
e appeal for the purposes of this clause :_ N : IRV L

' Response Clause 79 of the Brll empowels the Charrperson of the Appeal Board to -
| -make rules for regulatmg the practrce and procedure of the Appeal Board. - We wrll_ '

.relay the request to the Chairperson of the Appeal Board for setting out in the rules the
‘circumstances unde1 ‘which a member may or will be consrdered to. have a drrect or _'
| 1nd1rect mterest inan appeal for the purposes of thls clause o - -

| .Issue Re clause 73(7)— 3

- RIFREERA TR BT BEZCR LIPEEARL -

o “Ifthe term of appomtrnent of the Chair; person or a Deputy Charrperson who is the I

‘“ereaemaa 1% Teueeeaemzesase%eaeaa
BB ORI TR MR HA DR - M

feeff-,_

s presrdmg ofﬁcer at.an appeal or a pane] member selected under subsection (1)(b) _3

“for the purposes of -an -appeal -expires during .the hearing of the appeal, the |= -
~Chairperson, Deputy Chairperson or panel membe; may contmue to hear the appeal | EE PR

g :'unt1l the appeal is determmed ®

1 'ThlS clause prov1des that if the term of appomtment of the Chalrperson ora Deputy_" [
' Charrperson who is the presiding officer at an appeal or a panel member selected under ‘| - S
clause 73(1)(b) for the purposes of an appeal expires during the. hearmg of the appeal SRS
‘the Charrperson Deputy Chanperson or panel member may continue to hear the appeal :

until the appeal is determined. “What if the term of appointment of a panel member '

' '_seleoted by the Secretarv to act as presrdmg ofﬁcer under c]ause 73( 5) explres durmg : _1' '
the hearmg of the appeal‘7 BT : : : - |

Response:

_ln ‘case the Secretary has selected a panel member to act as. pres1dmg ofﬁcer under 1
“clause 73(5) and the term of appointment of this panel member who is the pres1dmg _

officer at an appeal ‘expires durmg the hearing of the appeal it is our policy mtent1on _
that he/she should contmue to hear the appeal unt1l the appeal is deteimmed '

: ._We wrll consrder amendmg elause 73(7) by replacrng “the Chairperson or a Deputy.. S
Chairperson who is the preszdmg officer at an appeal * with “the Chanperson a
Deputy -Chairperson or a panel member selected under clause 73(5) who is the_. 1o

pres1d1ng oﬁlcer at an appeal

10

Issue Re clause 74(11)—.- '

“{“ %ﬂ:uﬁﬂfkﬂdﬂiéhﬁf J:Eﬁ%%%‘—f —
() tﬁﬂiﬁd&tﬁﬁﬁﬁ%ﬁﬁéﬁﬁ

'E_()_ugiemgﬁ-mﬁhmﬁﬁﬁ@%ﬁ




SpOhse from the Government

RERROHE mﬁﬂ Hifignd -

. :“In determining an appeal an Appeal Board may——~ _

' '7(a) - conﬁrm reverse or vary the decision appealed agalnst _
C(b) substitute its own decrsron for the deelslon appealed agamst 3
| _-.(c)_ . make any other order that it thrnks ﬁt P o :

| _Please clarlfy whether paragraphs (a) to (c) of thls clause are lntended to operate_ | e

cumulatrvely or as alternatlves

Response: %

Paragraphs_(a) to (c) of clause._’]_’?l(ll) are intended to operatc_ as alternatives. - 'We_Wil_l_ s T
consider inserting “or” at the end of clause 74(11)(b). For reference, p_lease__see

section_Zl(l)(j)_of th_e Admin_istrative Appc_als Board Ordinance (Cap, 442).

1

Issue Rc 74(14)m- o

'wssaesa ﬁsssﬁeamae&@mm@a L%Lﬁ%ﬁ

s “The secretary to the Appea] Board is to setve a copy of the Appeal Board s _'
decrsron and reasons on the partres to the appeal aE ¥ : s

_ ['_'Clause 74(13) states that the Appeal Board is requlred to notlfy the partles to an appeal: PR
~of its decision, in wrltmg, settrng out the decrs1on the reasons for the decision, and the_f_ % RN
“date on whrch the decision is to take effect. No express reference howeve1 has been | - s
made to “the date on whlch the decision i is to take effect” in clause 74(14). Please__‘ e
advise whether it is intended that the copy of the Appeal Board’s decision to be served |
.| 'by the secretary to the Appeal Board should state the date on which the dec1s1or1 isto
o .:'take effect If so, shouid clause 74(14) be refined to reﬂect such requrrement? '

'Response We wrl] consxdei amendrng clause 74(14) to provrde that the p1e31d1ng :

officer of the Appeal Board is to serve a copy of the wrrtten notlﬁcatlon undel clause :
74(13) on the partles to the appeaI ' ' : :

2

'Issue Re clause 75(1)(b)—.

fﬁ?@%ﬁwwawsmsyr rtmema tsaess—-
L1 - S
o)smsasssmsaaa sssnx—f_u

fOR IR 5 L R AR nsaTssmsnis;F =‘

(PSR 82 FRIZMIRIMIR R kD) B
(11) tij}?i:uﬁéﬁﬁfﬁﬁ ik ﬂf%tﬁﬂﬁl%ﬁ;&-ﬂ:ﬂﬁﬂ’]%tﬁ

- “Subject to sectron 76 and sectron 80 in the heaung of an appeal the Appeal Board_ :
._'may—-' RS : SR S

]




ﬁ :R'esponse from the Govern'lzn'ent : f .

“(b) by notrce in writing 51gned by the presrdlng ofﬁcer summon aperson— .

OB _to produce to the Appeal Board any document (mcludrng material and )
L 31nformat:on referred to in section 82) that is relevant to the appeal and is

_ inor under the custody or control of the person or.. .l '.

- (ii)_ to appear before the Appeal Board and to glve evrdence relevant to the'."
9 .appeal S T R

Re: clause?5(3)u.---u _ R SR S
- %nﬂtnﬁ%inﬁ%%@ﬂgﬂzlj %szﬁaﬁ ? jﬁﬁginﬁ%ﬁ@m%:& "§§E
the”- | .

. “Any notrce or 01de1 of an Appeal Board heanng an appeal is to be 1ssued by the' '

pres1d1ng ofﬁcer of the Appeal Board » o : : SN

leen that any notrce or order of an Appeal Board hearrng an appeal is to be rssued by | '.

the pres1d1ng officer of the Appeal Board under clause 75(3), please explarn the need to if - . _; ol
require under olause 75(1)(b) the not1ce referred to therern fo be srgned bv the pre31d1ng N BT

ofﬁcer

-Response We wrl] cons1der deletmg “m%ﬁi ’”ﬁ%ﬂ’]” in the Chrnese text and : S

“srgned by the presrdlng ofﬁcer” in the Enghsh text of clause 75(1)(b) RO

13

5._Issue Re: clause 78(1)(a)(1v)—- .' s L e
reaanmroeeer eaeeaaeaman_ae 4 ar&,g:;a*

TET‘ '

4o comply With any other lawful order requnement or d1rectron made or given by o

the Appeal Board or the presrdmg ofﬁcer of the Appeal Board” o

B : :}n the Chmese text “{fﬂ ” appears tw10e and one of them should be deleted

Response We wrll consrder deletrng (a) “{I{T’ aftex “’@;{ﬁ” and (b) “of the Appeal
Board” af’ter “the presrdmg offlcer” under clause 78(1)(a)(1v) i :

14

-.Issue Re: clause78(2)— Lo R R I
'Tr“aﬁxrea%eammaaﬂnmmw%m<eanu enanaaaﬁ

R R

. BUN person comm1ts an offence if the person pubhshes or otherwrse dlscloses any :
_rnaterral in contraventron of an order under sectron 75(1)(e) ” -

. :'In view of the Chrnese 1end1tron of “materlal” in clause 75(1)(e), “%ﬂ” in the Chmese 4o -
“text of clause 78(2) should be “7{2[‘ ﬂ” as the Ch;nese rendrtlon of “materral” in the S

Engllsh text of the clause

: -. Response We w1ll cons1der amendmg “% ﬁﬂ—” to “Hﬂ—” under clause 78(2)




_;Issue Re: clause 78(3)»— RRAREE

o “ERAEEOREM aaae!~aeeaaeaa’aa saaao¥

..'_. “A person who commlts an offence -under subsectlon (1) or (2) is llable on__ g
summary convrctron toaf ine at level 57 : _

'_Please delete “summary in the Enghsh text and “f}Eﬁ;‘%%ﬁFﬁ” in the Chmese text for - S
the sake of con51stency wrth the drattmg of other 1elevant provrsrons of the Brll

Response We wrll consrder deletmg summary” in the Engllsh text and “ﬁﬁﬁa%&?” -

'_111 the Chmese text of both clauses 78(3) and 87(2)

16,

Issue Re headmg of clause 79 IR

“iﬁ?a@iﬁ?ﬁﬁﬁ%&%ﬁ%%&&?”ﬁ.

-“Cha1rperson of Appeal Board may make rules and determme p1act1ce or

procedure
Re clause 79(1) =

“j;nﬁ@E ’%’Elﬁ_f _ e
“The Chauperson of the Appeal Board may

. __As “Chalrperson is defmed in clause 70 to mean the Chalrperson of the Appeal Board RN
'appomted under . clause 71(3), ‘it is not necessary to ‘add “of Appeal Board” in’ the :

headmg of clause 79 and “of the Appeal Board after “The Charrperson” in clause 79(1) _

ol Response We Wlll cons1der deletrng “of the Appeal Boald” in clause 79(1) as well as PR
| ‘making corresponding amendment to the Chinese text, As regards the “heading of | o

clause 79 it w1ll be clearer to refer 1o, “Charrperson of Appeal Board” in that headmg

. Issue Re clause 79(2) e gy

“lﬁﬁ%ﬂﬁ%ﬁlﬁ%fﬁﬁfl ’ jl:dlillﬁ%%lﬁl

: “Rules made under this sectron are not subsrdrary leglslatlon

e -Should “this section” in this clause rather be “subsection (1)’? as in clause 79(3)? :

Response We w1ll consrder changmg “this sectron” to “subsectron (1)” and “Zill-s” to B

“%(1)*”” in the Enghsh text and the Chmese text of elause 79(2) respectrvely

: Issue Re clause 79(2)—

" Please grve the Justlﬁcatlon for provrdmg that the rules so made are not sub51d1ary EE |

leglslatron

L




Response. :

_ “Subs1d1ary leg1slat10n and “subordrnate leg1slat10n are deﬁned in sectron 3 of the.. L
_'Interpretatlon and General Clauses Ordrnance (Cap. 1) to mean “any. proclamatlon R
| ‘rule, regulation, order, resolution, notice, rule of court, bylaw or other instrument made DR
'under or by vrrtue of any Ordmance and havmg legzsiatrve effect ' -

“Leglsiat]ve effect” is not deﬁned in Cap 1, but certam criteria can be discerned frorn S ERTE
local -and other common law Jurrsprudence for determmmg 1f an mstrument has N

legrslatlve effect S : : 2
(@) - where the 1nstrument extends or amends ex1st1ng leg1slat10n (or alters the common -

-law), i o SRR - : .
(b) -wheie the 1nstrument has general applrca’non to the pubhc or a class of puhhc as

. '_ opposed to. 1nd1v1duals Th1s is not concluswe, but 1f the 1nstrument has general_

s .'applxcauon to the pubhc ortoa class of the pubhc, the 1nstrument is more hkely to S

i be held 1o be subsnhary leglslatron

f c. : where the 1nstrument formulates a eneral rule of conduct Wlthout reference to
e _particular cases A Ieg1slat1ve act is the creatlon and promulgatron of a general SRR

o rule of conduct w1thout reference to particalar cases

(d_) Whether the measure 1s legally bmdmg, as opposed to prov1d1ng guldance only, . :

(&), whether the 1nstrurnent is subject to pariramentary control and -

1 whether the leglsla’nve 1nter1t is to treat the mstrurnent as subsrdiary leg1slat10n

There arc examples in other legrslatron where rules are not sub51d1ary leg1slat1on or

1 a are subsidiary legrslatlon ~Some leglslatlon is srlent on whether or not the procedures o Nt i

'concerned are subsrdrary leglslatron e _' R

At the Bllls Comm1ttee on. 6 Juiy 2015 Members pomted to the oﬁence provrs1on.:

relating ‘to appeals with sanctions -in the form of fines. (see. clause 78).  That said,
* ‘Members also apprec1ated the need for flexibility to. allow operatlonal practlces and g
procedures ‘o be made or: rev1sed in a trmely manner. to cater for changmg g

cncumstances o

' --The Prrvate Columbarra Appeal Board is-a qua51 Judrcral body For the eft‘ectrve

exerc]se of its Jurrsdlcnon it would be wrthm its implied ancillary power to devise an

mstrument prescrrbrng its practrce and procedure to facilitate the smooth operation of |

'the Appeal Board An mstrument wh1ch is not to be subsrdlary leglslatlon would not | .

(a)

)

@

: (b)

o (a)
®)

sectton 28(3) of the Veteunary Sur geons Regrstratron 01 dmance (Cap 529), and
: sectron 9(2) of the Soc1al Wo; kels Reg1stratlon Oldmance (Cap 505)

. sectron 1250(2) of the Pubhc Health and Mumclpal Se1 vices Orclmance (Cap 132), and
sectlon 128D(20) of the Public Heaith and Mumcrpal Servwes Oldmance (Cap 132)

;sectlon 17 of Schedule lA of the lmmigl atlon Ordmance (Cap 115), and
: jsecnon 26(7) of the Dlstnct Coollng Se1 vices Or dmance (Cap 624)




Hem. |

ponse from the Gove

| have the force of law and 1ts ob_]ect may sxmply be. mcreasmg the cfﬁclency and B
' _productwrty of the Appeal Board L : '

ngamst the above background we W1ll consrder amendmg clause 79(2) to 1ead as

“Rules made under subsection (1) are sub51d1ary Iegrslatron »and adding clause 79(4) A

“to read as “Matters referred to in subsect1on (3) ate not sub31d1ary legrslatron

Under clause 79(3) the Chalrperson may glve practrcal gurdance on the key steps of -

the appeal proceedings ‘as well as their indicative timeframe ‘and requrrements .
' _'-prov1dmg reference to potent1al partres S0 that the appeal cases can be dealt withina -
fair and efficient manner. :-In this way, he may keep such guidance under constant ;
' review in a tlmely manner, in the hght of the Appeal Board’s practrcal experrence ' '

Issue Re clause 80(1)— '

. “Efﬁ-’iﬁ ﬂiﬁ&iﬁﬁﬁgﬁﬁllﬁ%f lﬁ%ﬁt@ﬁlﬁtﬁﬁﬂ%ﬁ’éﬂmﬁﬁ%@_:"___
;xmee&%eer%nvreeermeeeeeee RAERESAR |
| reRdReE - | T
| e “The Chau person, Deputy Cha1rpersons or a panel member of the Appeal Board | '
S 'performmg any functions under this Ordinance is to have the same pr1v1leges and
- immunities as a Judge of. the Court of Flrst Instance in c1v1l proceedmgs m that :
."._:00urt”._'-' . RIRTER T o _ _ SR
| In the Engllsh text “should Deputy Charrpersons” be “a Deputy Cha1rperson mstead? i
.:Response We wrll cons1der amendmg .“Deputy Cha1rpersons” to “a Deputy:': .:; R
Chalrperson” in clause 80(1) ' : : :
ol :. 20 ;'Issue Re clause 80(1), please see the provrsron as stated in 1tem 19 R -
' In. view of the. deﬁmtrons of “Charrpcrson "‘Deputy Chau'person” and panel_ _: SRR
member” in clause 70 “of the Appeal Board” in th1s clause should be deleted aE
o --Response We w1ll cons1der deletmg “of the Appeal Board” 111 c]ause 80(1)
21 Issue Re clause 80(2)— -

o RSN Ameemee&%ee enwreaermee}fff"'

ARARR ﬁ)&eﬁ%ﬁl&&*@%@

. _'_"‘A w;tness appearmg before the Appeal Board is to have the same prrvrleges or SRR
1 5'-_1mmun1t1es of a w1tness in cml proceedmgs in the Court of F1rst Instance '

In the Engllsh tex “prrvrleges or. 1mmun1t1es” should 1nstead be prwr_leges_ &d :
1mmun1t1es” as reﬂected in the Chmese text, S R

o :Response We wrll consrder amendmg “prmleges or unmun1t1es to “prlvrleges and_-'

1mmun1t1es in clause 80(2)

i _.:.'.‘_ 12_




Item

m :th'e-Government

2

Issue Re: sect1on 4(2) of Schedule 1 .

“fﬂ&ﬁ%iﬁﬁm%ﬁiﬁﬁkgﬁ IE 4%;§§E§mmﬁ E[:l_‘%ﬁ‘z /EIEI_’.: — : ::_- : :_.

-._(a) BMEEGIR R
RORCIES Tt et e T RIREEEAILR -

. ._“A quorum . at a ‘meeting of the L1censmg Board is formed by 4 members of the :
o Llcensmg Board, one of whom must be— ;-' ' : L ;

Aa) the Charrperson of the Licensmg Board or '

."(b) if the Chanperson is absent .or is otherw1se unable to act the Deputy_ 1
Chalrperson of the L1cens1ng Board ” : . . :

'Under seet1on 4(2) of Schedule 1 a quorum at a ;neetmg of the Lreensmg Board is

formed by four members 'of the Licensing Board, one . of whom must_be the_-.
Cha:rperson of the Licensing Board or if the. Cha1rpelson is absent or is otherwwe .

unable to act, the Deputy Chairperson of the Licensing Board. It scems that no _ |

provision has been made to deal with the situation where the Chairperson is absent and _
the Deputy Chairperson has to be disregarded for the purposes . of constituting the -

quorum pursuant to section 4(7) of Schedule 1, or where both the Chairperson and - .
Deputy . Chalrperson have to. be S0 d151egarded for the purposes of constltutmg the.-_ i

quorum Please clarify

| 3Consolldated Response to ltems 22 and 23

'We will c_onsider amendrng Schedule 1 to prov1de that -

(a) _'-1f the Cha1rperson of the L1eens1ng Board ora commlttee is absent or is othelWlse

‘unable to act at a meetmg, the Deputy Cha:rperson w1ll serve as the Actlng_ R

: :-_Chalrman and

(by if: the Cha1rperson and the Deputy Chalrperson of the L1eensmg Board is absent 1
“.oris otherwise unable to act at a meeting, a member selected by the Secretary (for -

- Food and Health) who does not have a dlrect or 1nd1reet interest w1ll serve as the :
':-Actmg Chairman; and : S

() :'_"1f the Chanperson and the Deputy Cha1rperson of a comm1ttee is absent or is
" otherwise unable to act at a meeting, a member selected by the L1censmg Board -
: who does not have a dlrect or md1rect mterest w1ll serve as the Actmg Chan*man '

We w1ll consrder amendmg -

(a) section 4(2) of Schedule 1 by replacmg rnust be — (a) ; OF (b) w1th “must be_':
P the Chan person or the Actlng Chanperson of the Lleensmg Board” ' : :

' .(b_) : 'seot1on 4(3) of Schedule 1 by replacmg the Cha1rperson of the oommlttee Wlth

S “the Cha1rperson or the Actlng Chan‘person of the comm1ttee

S R




Ttem

e_'_Government

- (c) - section 4(4) of Sehedule 1 by replacmg ‘the Charrperson of the LiCGIlSlng Board ._ EE

or .a committee”: w1th “the Charrperson or the Aotmg Chalrperson of the_ 1
Llcensmg Board oraeommrttee : SR : L

| "';By ‘or s otherw1se unable to aet” should 1nclude the scenarro where the relevant__:f‘ g .
_ ofﬁce-bearer(s) is/are to be drsregarded for the purposes of constrtutmg the quorum do
: ipursuant to sectron 4(7) of Schedule 1. : : -

Tssue: Re: Se°t1°ﬂ4<3)°fschedule1— R e
'“aaaﬁemaeemsaaexa’ \asggﬁzsmﬁstg*f_ ---

CREBRARHERGER - AT

- “One- thrrd of the members of a commrttee one of whom must be the Chall’peI‘SOn._. FERE

of the commrttee are to form a quorum ata meetmg of the commlttee

Section 4(3) of Schedule 1 provrdes that one—thlrd of the members of a commrttee one '

| of whom must be the Chauperson of the committee, are to form a quorum at a meeting

of the committee. - Similar to Questlon 22, what if the Charrperson of the committee -

‘has to be dlsregarded for the purposes of oonstltutmg the quorum pursuant to section '
4(7) of Sehedule 1‘? D : : . . e :

Consolldated Response to 1tems 22 and 23 e

1 'The °°’?‘S°h-d-a-“‘fd response -t-‘.’ items 22-.ﬂﬂd- 2 -lls_t.ed,in item 22 above is relovant,

24

Issue Re seetron 4(3) of Schedule 1 =i |

In the Chmese text, it scems unclear whether “;E\ié %@ 5}2 Et’jé =7 and “HFH
E®FE” means one-thrrd ‘of .the members of the committee in questlon and the

_ Chairperson of the committee in question as reflected in the Enghsh text. Please IR

_cons1der whethe1 refmement should be made B

" Response For. Seetion 4(3) of Seheduie 1 we consider'the' reference to “HEEE= -

ﬁ}Z—E’]@ B” and “HZEBE L is clear fo mean membeis of the committee in

“question and the Chairperson of the committee in questron as 1t is, preceded by “?%H% : .
_%E@H’J?E %’” at the start of that subsection. = _ |

25

Issue Re: sectron 4(4) of Schedule 1 _

““aeaassa %ashssr'aiaaﬁ%aasm_awe ws!
WEAT LSS ZAE EFEM BT AMRAES >

~“The Chalrperson of the Lreensmg Board or a commlttee (as the case requlres) isto -
' have a casting vote in case of an equahty of votes for and agamst a motron at a.
meetlng of the L1censmg Board or eommrttee ' : - s

) Th1s seetron appears to p10v1de that in case whele the Charrperson of the L1censmg_ _
T Board is absent or. 1s otherwrse unable to aet ata Llcensmg Board S meetmg but the | -




Response from.

Deputy Charrperson of the Licensrng Board is present at that meeting so as to form asl o
quorum, the Deputy Charrperson does not have a eastrng vote in case of an equalrty of RIS -

votes for and agamst a motlon at that meetrng Please clanfy

Res_p_o_nse: R

;_Please eee the e'onsolidated reSponse to items 22 and 23 .listed in item 22 above. SRR

| .We wrll aiso eonsrder amendmg section 4(4) of Sehedule 1 to provrde that “the' B
-:Chanperson or the Aetlng Chanperson of the Lreensmg Board or a committee (as. the _ S
.' _case requzres) is to have a castmg vote in addmon to his or her orrgmal vote [..]7 |

'Issue Re: seetlon 5 of Seheduie 1 o

R R AT AR ANER - SRR AR
-jrrarrﬁrﬁa)%emaﬁaae ARSI - AR

@ RGeS ENERETAT AR RTORE |
IR » SRS (TR T TR aarﬁa»; S

1w '-(Waaar ;aaazaararaaaaaa aaarraeaﬁﬁ D) |

- HIEZPEN R R

() R SRR B EIE -

o Ifa member of the Lleensmg Board or a commrttee has a pecunrary 1nterest j";
" whether. direct or: mdrrect in any matter under oonsrderatron at a meetmg of the:
; _'Lleensmg Board or commrttee (as the case requ1res) the member—. L

o _(a}__ .'must before or as soon as practlcable after the meetmg begms d1sclose to the ::
L Lleensrng Board or committee (as the case reqmres) the nature, of the 1nterest

. .(b)_ must w1thdraw from the meetmg whlle the chensmg Board or. oommrttee (as e

' "the case reqmres) is oonmdermg the matter 1f s0 requrred by the meetmg, and -

(e) _-_must not partre1pate in any dehberatron or be mvolved m any decrsron _3' _5.: S

. -regardlng the matter

Jtis noted that in paragraph (a) of sectlon 5 of Schedule I “dlselose to the L1censmg The

Board or commitice (as the case. 1equ1res)” in the Engllsh text is rendered as “[FISERE - b
=} ﬁ’iﬁ@@éﬁ@(ﬁ [‘*‘/ﬁﬁﬁ T E)#E” in the - Chlnese text - Please eons1der H

whether in section 5 of Schedule 1, “at a meeting of the Llcensmg Board or-committee”

| in the English text should be rendered as “FIEHE EGRARNZEBGNER in | .
| the Chinese text instead of as. LT EERNEZREENEE Similarly, w1th._
' ':respeet to paragraph (b) of section 5 of Schedule 1, please consider whether “{E 84573

BEsHESE” in the Chinese text should be changed to “fEEHRZ E%ﬁﬁ REHY -

= ag” as the Chmese rendltron of “the Lreensmg Board or commrttee” in the Enghsh B e

text :




se'-from the Governme

'Response For the reasons stated in 1tem 24 above we cons1der that “HF B¢ isa

more. surtable Chmese equrvalent to “committee”. Accordmgly, we will consider .

1 '_amendmg S T B R EA BARYZ: %@” in sechon S(a) of Schedule 1to “ﬁ?‘&hﬁ;
: l_.%ﬁ%’?@ %ﬁ@ ” mstead ' : .

A2r

-:Issue Secuon 5 of Schedule 1 applles where a member of the chensmg Boarcl or a
:commlttee has a direct or 1nd1rect pecuniary interest in a matter under consideration at a :
meeting of the L1censmg Board or committee. Please clarify the reason(s) ; for settmg o
the threshold at a duect or. mdrrect pecumarz 1nteres mstead of a dlrect or mdrrect BN

mterest asi m clause 73.

Response We w1ll consrder replacmg “a pecumary 1nterest” w1th “an 1nterest” in i
section 5 of Schedule 1, such that any member with a d1rect or indirect interest (any A

interest) will be required to disclose his interest to the chensrng Board or commrttee '
This wrll ensure consrstency between sectlon 5 of Schedule 1 and clause 73 =

'23. |

Issue Please advrsc whether gmdehnes Wl]l be 1ssued to 1llustrate the crrcumstances :'- .".
'under which a person may or will be considered to, have a d1rect or 1nd1rect pecumary. I
_-':mterest for the purposes of sectlon 5 of Schedule 1. s : :

Response Clause 83(1) empowers the L1censmg Board to assue gurdehnes 1nd1cat1ng X
the manner in which it proposes to perform its functions under the Bill and providing .

| “guidance on the operation of any provision of the Bill. © We will aelay the request to - S
the - Charrperson ‘of the ‘Licensing Board. to issue gurdehnes setting -out " the | L
‘circumstances under whlch ‘a member may or w1ll be cons1dered to have a dlrect or |-

mdnect 1nterest for the purposes of sectron 5of Schedule 1






