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File Ref.: LP 3/00/13C 

 
 

LEGISLATIVE COUNCIL BRIEF 

 

STATUTE LAW (MISCELLANEOUS PROVISIONS) BILL 

2014 

 

INTRODUCTION 

  At the meeting of the Executive Council on 8 April 2014, the 

Council ADVISED and the Chief Executive ORDERED that the Statute 

Law (Miscellaneous Provisions) Bill 2014, at Annex A, should be 

introduced into the Legislative Council. 

 

 

JUSTIFICATIONS  

 

2. The proposed amendments in the Statute Law (Miscellaneous 

Provisions) Bill 2014 (“the Bill”) are set out below under different 

headings. 

 

(A)   Crimes Ordinance (Cap. 200) (“CO”) 

 

3. The Security Bureau (“SB”) proposes to amend/repeal the 

parts of the provisions of the CO that were ruled unconstitutional by 

the courts in the following two judgments:- 

 

(a)  In Leung TC William Roy v Secretary for Justice (HCAL 

160/2004 and CACV 317/2005), the Court of Appeal upheld 

the decision of the Court of First Instance, which declared 

that sections 118C and 118H (to the extent that they apply 

to a man aged 16 or over and under 21) and sections 

118F(2)(a) and 118J(2)(a) of the CO are inconsistent with 

Articles 25 and 39 of the Basic Law and Articles 1, 14 and 22 

of the Hong Kong Bill of Rights (“HKBOR”) and are therefore 

unconstitutional; and 

     A     
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(b)  In Secretary for Justice v Yau Yuk Lung (FACC 12/2006), the 

Court of Final Appeal declared that section 118F(1) of the CO 

was unconstitutional for infringing the respondents’ right to 

equality guaranteed under Article 25 of the Basic Law and 

Article 22 of the HKBOR.    

 

 

(B) Sex Discrimination Ordinance (Cap. 480) (“SDO”), 

Disability Discrimination Ordinance (Cap. 487) (“DDO”), 

Family Status Discrimination Ordinance (Cap. 527) 

(“FSDO”) and Race Discrimination Ordinance (Cap. 602) 

(“RDO”)  

 

4. The Constitutional and Mainland Affairs Bureau (“CMAB”) 

and Labour and Welfare Bureau have decided to proceed with the 

following legislative amendments proposed by the Equal Opportunities 

Commission (“EOC”) in relation to the above four anti-discrimination 

ordinances: 

 

(a) to repeal certain items in Part 2 of Schedule 5 to the SDO 

which are exempted from the operation of the relevant parts 

of the SDO; 

 

(b) to enable enforcement notices to be served on persons by the 

EOC for discriminatory practices under the DDO;  

 

(c) to provide protection to the members and staff of the EOC 

against liability when they act in good faith in the 

performance or purported performance of any of the EOC’s 

functions, etc. under the DDO and FSDO as the same 

protection is already provided in section 68 of the SDO and 

in section 62 of the RDO; and 

 

(d) to refine the Chinese text of some provisions of the DDO, 

SDO, FSDO and RDO. 
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 (C) Evidence Ordinance (Cap. 8) (“EO”) and Lands Tribunal 

Ordinance (Cap. 17) (“LTO”) 

 

Powers of members and temporary members of the Lands Tribunal 

 

5. Section 81 of the EO currently empowers judges and judicial 

officers ("JJOs") at various courts and tribunals in Hong Kong to bring 

up any person in lawful custody before the courts or tribunals to enable 

such person to prosecute, defend, or to be examined as a witness.   

There is, however, no reference to the JJOs of the Lands Tribunal in 

section 81 of the EO.  Arguably, the presiding officers and other 

members of the Lands Tribunal may still rely on some other existing 

provisions (e.g. section 81(1) of the EO read together with section 10(1) 

of the LTO) to exercise the power under section 81(1) of the EO to issue 

a warrant or order to bring any person in custody before the tribunal.  

For the sake of clarity, the Judiciary Administrator (“JA”) proposes to 

amend section 81 of the EO to provide explicit powers for the JJOs of 

the Lands Tribunal to do so.  

 

6. Further, as the work of temporary members and permanent 

members of the Lands Tribunal is identical, similar to the other courts, 

JA proposes to amend section 6A of the LTO to put it beyond doubt that 

the temporary members shall exercise the same powers of a member of 

the Tribunal (including the power under section 81 of the EO).  

 

Notarial Instruments 

 

7. At the suggestion of the Hong Kong Society of Notaries and 

after consulting the two legal professional bodies and the Judiciary, the 

Department of Justice (“DoJ”) proposes to amend the EO to the effect 

that a notarial instrument may be received in evidence in civil 

proceedings in the courts of Hong Kong, without further proof, as duly 

authenticated unless the contrary is proved. 

 

Foreign public, banking, routine business and computer records 

 

8. DoJ proposes to introduce amendments to the EO and the 

Mutual Legal Assistance in Criminal Matters Ordinance (Cap. 525) 

(“MLACMO”) to render foreign public, banking, routine business and 

computer records obtained pursuant to mutual legal assistance 
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requests admissible in criminal proceedings in Hong Kong as prima 

facie evidence of any fact stated therein if they are annexed to a 

deposition, affidavit, affirmation or declaration made according to the 

law of the foreign jurisdiction concerned.  For documentary records to 

be so admissible under section 77F(2)(c) of the EO, the court must be 

satisfied that no unfairness is likely to occur in those criminal 

proceedings consequent upon such documentary records being 

admitted in evidence.  The proposal would bring Hong Kong in line 

with its major partners in mutual legal assistance matters in respect of 

the law and practice relating to the admissibility of foreign public and 

routine business documents. 

 

 

(D) Unsolicited Electronic Messages Ordinance (Cap. 593) 

(“UEMO) 

 

9.  The Commerce and Economic Development Bureau (“CEDB”)  

proposes to amend section 44 of the UEMO to the effect that, for the 

purposes of serving the notices issued by the Communications 

Authority pursuant to sections 34, 35, 36 and 38 of the UEMO, further 

modes of service, namely delivery by hand and sending by ordinary post, 

may be adopted in addition to sending by registered post under the 

existing provision.  The proposal seeks to provide greater flexibility in 

the service of the notices and to enhance the effectiveness of the 

enforcement mechanism under the UEMO. 

 

 

(E)  Trade Descriptions Ordinance (Cap. 362) (“TDO”)  

 

10. CEDB further proposes to amend certain defence provisions 

in the TDO in the light of the judgment of the Court of Final Appeal in 

Lee To Nei v HKSAR (FACC 5/2011) and Lau Hok Tung and Others v 

HKSAR (FACC 7/2011), which declares that section 26(4) of the TDO 

must be read down as imposing merely an evidential burden on the 

accused, with the persuasive burden remaining throughout on the 

prosecution.  CEDB proposes to amend section 26(4), together with 

similar defence provisions in the TDO, to make it clear that these 

provisions impose only an evidential burden on the accused. 
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(F)  Building Management Ordinance (Cap. 344) (“BMO”) 

 

11. Under the existing provisions of the BMO, a member of the 

management committee of an owners’ incorporation is required to lodge 

a statutory declaration stating that he/she does not fall within any of 

the categories of ineligible persons specified in paragraph 4(1) of 

Schedule 2 to the BMO within 21 days after his/her appointment.  A 

statutory declaration has to be made before a justice of peace, notary 

public, commissioner or other persons authorized by law to administer 

an oath. 

 

12. The existing requirement of statutory declaration has been 

criticized for being too stringent as many management committee 

members find it very inconvenient to go to the designated venues during 

office hours for the purpose of making statutory declaration.  Some 

owners complained that the existing requirement had discouraged 

them from serving as management committee members.  To obviate 

the need of taking an oath, the Home Affairs Bureau (“HAB”) proposes 

to amend the BMO to replace the existing requirements of statutory 

declaration in section 7(3)(e) of and paragraphs 4(3), 4(5), 4(6) and 4(7) 

of Schedule 2 to the BMO with the requirement of written statement. 

 

 

(G) Legal Services Legislation (Miscellaneous Amendments) 

Ordinance 1997 (94 of 1997) (the “1997 Ordinance”) 

 

13. Schedule 1 to the 1997 Ordinance contains consequential 

amendments to the Legal Practitioners Ordinance (Cap.159) (“LPO”) 

relating to solicitor corporations and has not yet come into operation.  

The existing provisions of the LPO, read together with Schedule 1 to the 

1997 Ordinance, would have the effect of referring to “legal practice 

entities” (which is defined to include solicitor corporations) as trustees 

or co-trustees of a controlled trust.  The Law Society proposes to 

amend Schedule 1 to the 1997 Ordinance to retain the existing 

definition of controlled trust (which refers to solicitor or foreign lawyers, 

rather than legal practice entities, as trustees or co-trustees) for the 

purposes of Part IIA of and Schedule 2 to the LPO. 
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(H)  Legal Practitioners Ordinance (Cap. 159)  

 

14. The Law Society further proposes to amend section 8A of the 

LPO in order to empower the Council of the Law Society to revoke and 

restore a suspension of a solicitor’s practice or a foreign lawyer’s 

registration pending a decision of the Solicitors Disciplinary Tribunal if 

the Council is satisfied that the circumstances that gave rise to the 

suspension/revocation no longer exist or otherwise considers 

appropriate.  Amendments are also proposed to the 1997 Ordinance to 

provide for similar powers.   

 

 

(I) Other miscellaneous amendments 

 

15. In order to enhance the accuracy and the user-friendliness of 

the statute book, it is proposed that miscellaneous and technical 

amendments to various Ordinances or subsidiary legislation be made 

for different purposes, for example, to provide for consequential 

amendments that were omitted in previous amendment exercises, to 

correct cross references in certain provisions, to make provisions for 

correcting certain consolidation irregularities and to achieve internal 

consistency in terminology and consistency between the Chinese and 

English texts of certain enactments.  

 

 

OTHER OPTIONS 

16. The proposed changes can only be effected by legislative 

means.  There is no other option. 

 

 

THE BILL 

17. The Bill is divided into 15 Parts.   

 

(a)  Part 1 contains the short title and commencement clause; 

 

(b)  Part 2 repeals and amends certain offence provisions in the 

CO which were held by the courts as unconstitutional as 

explained in paragraph 3 above and to provide for 

consequential amendments;  
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(c)  Part 3 makes miscellaneous amendments to the SDO, the 

DDO, the FSDO and the RDO as described in paragraph 4 

above;  

 

(d)  Part 4 amends section 81 of the EO and section 6A of the 

LTO for the purposes stated in paragraphs 5 and 6 above; 

 

(e)  Part 5 amends the EO, the Rules of the High Court (Cap. 4 

sub. leg. A), the Oaths and Declarations Ordinance (Cap. 11) 

and the Rules of the District Court (Cap. 336 sub. leg. H) for 

the purpose stated in paragraph 7 above; 

 

(f)  Part 6 amends the EO and the MLACMO for the purpose 

stated in paragraph 8 above; 

 

(g)  Part 7 amends the UEMO to add further modes of service 

under section 44 of the UEMO; 

 

(h)  Part 8 amends certain defence provisions in the TDO to 

make it clear that only an evidential burden (but not a 

persuasive burden) is imposed on the accused who wishes to 

rely on any of the grounds set out in those defence 

provisions in any proceedings for the offence concerned 

under the TDO;  

 

(i)  Part 9 amends the BMO to replace the existing requirement 

of statutory declaration imposed on a member of a 

management committee of a building by a requirement of 

written statement as set out in paragraphs 11 and 12 above; 

 

(j)  Part 10 amends Schedule 1 to the 1997 Ordinance for the 

purpose stated in paragraph 13 above;  

 

(k)  Part 11 amends section 8A of the LPO and the 1997 

Ordinance in the manner as described in paragraph 14 

above; 

 

(l)  Parts 12-13 make provisions for correcting technical 

consolidation irregularities in a few consolidation 
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instruments, namely the Specification of Public Offices (Cap. 

1 sub. leg. C), Antiquities and Monuments (Declaration of 

Monuments and Historical Buildings) (Consolidation) Notice 

(Cap. 53 sub. leg. B) and the Country Parks (Designation) 

(Consolidation) Order (Cap. 208 sub. leg. B).  The 

opportunity is also taken to update the contents of Cap. 1 

sub. leg. C and to enhance its presentation by rearranging 

the specifications made under section 43 of the 

Interpretation and General Clauses Ordinance (Cap. 1); 

 

(m)  Part 14 makes amendments to various enactments in order 

to standardize the references to the Chinese titles of the 

“Commissioner of Customs and Excise”, “Deputy 

Commissioner of Customs and Excise” and “Assistant 

Commissioner of Customs and Excise” of the Customs and 

Excise Service; and 

 

(n)  Part 15 makes miscellaneous amendments of a minor or 

technical nature to various enactments. 

 

 

LEGISLATIVE TIMETABLE 

18. The legislative timetable will be as follows – 

 

Publication in the Gazette  17 April 2014 

 

First Reading and commencement 

of Second Reading debate 

 30 April 2014 

 

 

Resumption of Second Reading 

debate, committee stage and Third 

Reading 

 To be notified 

 

 

IMPLICATIONS OF THE PROPOSAL 

19.  The above-mentioned legislative proposals are in conformity 

with the Basic Law, including the provisions concerning human rights.  

They have no economic, productivity, environmental, sustainability, 

financial, family or civil service implications.  



9 
 

 

20. The Bill will not affect the current binding effect of the 

respective Ordinances and subsidiary legislation being amended, 

except that the amendments made to item 1 of Part 2 of Schedule 5 to 

the SDO will remove certain exemptions from the illegality provisions of 

the said Ordinance.   

 

 

PUBLIC CONSULTATION 

21. The Legislative Council’s Panel on Administration of Justice 

and Legal Services was consulted on the above legislative proposals at 

its meeting on 16 December 2013.  Members of the Panel generally 

supported the introduction of the Bill into the Legislative Council. 

 

22. SB informed the Review of Sexual Offences Sub-committee of 

the Law Reform Commission, the EOC and the Advisory Group on 

Eliminating Discrimination against Sexual Minorities of the proposals 

set out in paragraph 3 above, and they welcomed the proposals in 

general. 

 

23. In addition, CMAB informed the Legislative Council Panel on 

Constitutional Affairs at its meeting on 17 June 2013 that the 

Administration intended to take forward the legislative proposals set 

out in paragraph 4 above concerning technical amendments to the four 

anti-discrimination ordinances as proposed by the EOC by way of the 

Bill. 

 

24. DoJ consulted the relevant legal professional bodies and the 

Judiciary on DoJ's proposals as set out in paragraphs 7 and 8 above.  

All the institutions consulted either support or raise no in principle 

objection to the proposals.  

 

25. The proposal set out in paragraphs 11 and 12 above is one of 

the proposals included in the Interim Report of the Review Committee 

on the Building Management Ordinance published in March 2013.  

HAB briefed the Legislative Council Panel on Home Affairs on the 

findings in the Interim Report at its meeting on 28 May 2013, and the 

Panel Members welcomed the proposal in general. 
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PUBLICITY 

26. A press release is to be issued on 16 April 2014.  A 

spokesman will be available to answer enquiries. 

 

 

ENQUIRY 

27. Any enquiry on this brief can be addressed to Ms Adeline Wan, 

Senior Assistant Solicitor General, at Tel. No. 2867 2847 or Ms Anita Ng, 

Senior Government Counsel, at Tel. No. 2867 4727. 

 

 

 

 

Department of Justice 

15 April 2014 

 

 

#402551 v.1 
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