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28 August 2015

Ms Evelyn Lee

Assistant Legal Advisor
Legislative Council
Legislative Council Complex
1 Legislative Council Road
Central, Hong Kong

Dear Ms Lee,

Hong Kong Court of Final Appeal Suitors’ Funds Rules (L.N. 147)
High Court Suitors’ Funds (Amendment) Rules 2015 (L.N. 148)
District Court Suitors’ Funds (Amendment) Rules 2015 (L.N. 149)
Lands Tribunal (Suitors’ Funds) Rules (L.N. 150)

Labour Tribunal (Suitors’ Funds) (Amendment) Rules 2015 (L.N. 151)
Small Claims Tribunal (Suitors’ Funds) (Amendment) Rules 2015 (L.N. 152)

Further to my letter to you of 24 July 2015 with the English version
of the Judiciary’s responses to your questions set out in your letter of 10 July
2015, I am sending you the Chinese version of the responses.

Yours sincerely,

(Ms Wendy CHEUNG
for Judiciary Administrator

c.c. Legal Advisor, Legislative Council
Senior Assistant Legal Advisor, Legislative Council

FHHME384T 38 Queensway, Hong Kong
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24 July 2015

Ms Evelyn Lee

Assistant Legal Advisor
Legislative Council
Legislative Council Complex
1 Legislative Council Road
Central, Hong Kong

Dear Ms Lee,

Hong Kong Court of Final Appeal Suitors’ Funds Rules (L.N. 147)
High Court Suitors’ Funds (Amendment) Rules 2015 (L.N. 148)
District Court Suitors’ Funds (Amendment) Rules 2015 (L.N. 149)
Lands Tribunal (Suitors’ Funds) Rules (L.N. 150)

Labour Tribunal (Suitors’ Funds) (Amendment) Rules 2015 (L.N. 151)
Small Claims Tribunal (Suitors’ Funds) (Amendment) Rules 2015 (L.N. 152)

Thank you for your letter of 10 July 2015. Please find attached the
Judiciary’s responses to your questions. The Chinese version will follow.

Yours sincerely,

/T

(Ms Wendy CHEUNG )
for Judiciary Administrator

c.c. Legal Advisor, Legislative Council
Senior Assistant Legal Advisor, Legislative Council

FHEEMHIEINTE 38 QUEENSWAY, HONG KONG



Legislative Amendments relating to Suitors’ Funds Rules

Responses to the Issues raised by the Assistant Legal Adviser

PURPOSE

This paper sets out the responses from the Judiciary
Administration to the issues raised by the Assistant Legal Advisor in her
letter of 10 July 2015.

RESPONSES

(a) 1Itis noted that the definitions of funds in section 2 of L.N. 147 (i.e.
the Court of Final Appeal Suitors’ Funds Rules), L.N. 151 (i.e. the
Labour Tribunal (Suitors’ Funds)(Amendment) Rules 2015) and
the Small Claims Tribunal (Suitors’ Funds) Rules (Cap. 338D) do
not refer to “securities”. However, “securities” is included in the
definitions of funds under the High Court Suitors’ Funds Rules
(Cap. 4B), the District Court Suitors’ Funds Rules (Cap. 336E)
and L.N. 150 (i.e. the Lands Tribunal (Suitors’ Funds) Rules).
Please explain to Members the rationale for the aforesaid
differences.

(b) It is also noted that the definitions of furds in L.N. 147 (i.e. the
Court of Final Appeal Suitors’ Funds Rules) and section 2 of Cap.
338D do not refer to “movable property”. However, “movable
property” is included in the definitions of funds under Cap. 4B,
Cap. 336E, L.N. 150 (i.e. the Lands Tribunal (Suitors’ Funds)
Rules) and L.N. 151 (i.e. the Labour Tribunal (Suitors’
Funds)(Amendment) Rules 2015). Please explain to Members the
rationale for the aforesaid differences.

2. The different definitions of “funds” in the various sets of suitors’
funds rules seek to reflect the different operational needs for the various
courts and tribunals involved.

3. For the High Court and District Court with jurisdictions over a
wide range of causes of actions, the Judiciary has provided for maximum
flexibility by allowing money, securities and movable property to be
accepted as suitors’ funds. It is because these may well be the subject
matters of litigation.
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4. For the Lands Tribunal, the Judiciary has adopted a similar
arrangement because the Lands Tribunal generally follows the practice and
procedure of the Court of First Instance (section 10 of the Lands Tribunal
Ordinance (Cap. 17)).

5. For the other courts, they do not need such great flexibility. For
example, for the Court of Final Appeal (“CFA™), since it is exercising final
appellate jurisdiction and the enforcement or execution of its judgment or
order is to be carried out by the High Court (section 17(5) of the Hong
Kong Court of Final Appeal Ordinance (Cap. 484) and Order 32, rule 10 of
the Rules of the High Court (Cap. 4A)), it is quite unlikely that the parties
are required to lodge securities or moveable properties in the CFA. Where
securities or movable property become a subject matter of dispute in the
CFA, if it is deemed necessary to preserve such properties pending the
conclusion of the proceedings, they would be kept by the first-instance
courts (e.g. the High Court) which have powers to preserve such properties.
Moreover, security for costs etc. in the CFA is usually given in money (or
at most bank guarantee) (section 25 of Cap. 484 and Practice Direction 2.3
issued by the Judiciary).

6. For the Labour Tribunal, the Judiciary considers it desirable to
accept movable properties (such as open air tickets) as security for some
cases (e.g. those involving foreign domestic maids). Hence, the Judiciary
suggests that the Labour Tribunal’s suitors’ funds handle both money and
movable properties. But, the Judiciary does not consider it necessary for
the Labour Tribunal to accept securities.

7. As regards the Small Claims Tribunal (“SCT”), given its nature
and the small amount of claims handled, it is only necessary for the SCT to
receive money as suitors’ funds.

(¢) It is noted that the definition of suitors (in section 57(3) of the
High Court Ordinance (Cap. 4)) which is amended by section
23(S) of the Administration of Justice (Miscellaneous Provisions)
Ordinance 2014 (Ord. No. 20 of 2014) (“the Amendment
Ordinance”) does not appear in any of the suitors’ funds rules of
other courts or ftribunals. Please explain to Members the
rationale of the aforesaid differences.

8. The definition of "suitors" had already been in section 57(3) of
the High Court Ordinance (Cap. 4) before the introduction of the
Amendment Ordinance. The Amendment Ordinance did not change the
substance of the said definition. But rather, only consequential changes to
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the formatting of this definition were introduced. It was because a new
definition for "securities" was added by the Amendment Ordinance and the
definition of "suitors" had to be moved to a new paragraph.

9. A non-exhaustive definition for “suitors” is included only in Cap.
4, but not the others, because only the High Court is required to handle the
payment of money made by the party to the arbitral proceedings (sections
6 & 7 of Schedule 2 of the Arbitration Ordinance (Cap. 609) refers).

(d) It is noted that L.N. 147 (i.e. the Court of Final Appeal Suitors’
Funds Rules) does not provide for payment out or transfer of
suitors’ funds to any persons as legal personal representatives of
a person named in an order specifically. However, there are such
provisions in rule 11 of Cap. 4B, rule 11 of Cap. 336E, rule 12 of
L.N. 150 (i.e. the Lands Tribunal (Suitors’ Funds Rules), rule 7 of
the Labour Tribunal (Suitors’ Funds) Rules (Cap. 25D) and rule
7 of Cap. 338D respectively. Please explain to Members the
rationale for the aforesaid differences.

10. The CFA Suitors’ Funds Rules (“CFA Rules”) are drafted taking
into account of its operational need. It is considered that similar provisions
in rule 11 of the High Court Suitors’ Funds Rules (Cap. 4B) serve no real
or practical purpose for the CFA Rules.

11. The suitors funds held for example by the High Court mainly
originate from:

(a) damages awarded to minors and/or mentally incapacitated
persons being persons under disability as a result of civil legal
actions;

(b) assets (whether in form of money, securities or movable property)
belonging to mentally incapacitated persons for which the court
has appointed committees to manage their estates;

(¢) monies held in court pending settlement or other resolution of
civil legal actions (e.g. sanctioned payments, securities for costs
and payment made under order granting conditional leave to
defend); and

(d) monies paid into and held by the court pursuant to statutes.
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12. Rule 11 of Cap. 4B provides an administrative mechanism for
payment of fund held by the court to person entitled to such fund dies
before actual payment is made upon compliance of the prescribed
formalities. For example, in a civil action pending in the High Court,
parties have settled the action upon the acceptance of sanctioned payment
by the plaintiff. In case if the plaintiff dies before actual payment out is
made, his legal personal representative can obtain payment out of the fund
from the court upon compliance with the formalities prescribed under rule
11(1) without further order of the court. This may shorten the time for
obtaining payment from the court.

13. Unlike the High Court, for civil proceedings in the CFA, only
securities for costs will be paid into the court’s suitors’ funds. Other forms
of funds paid into court as stated above have no application to the CFA.
Any payment out of the money remained in court must require an order of
the court on an inter-partes basis. The court when making such order for
payment out will take into account of the prevailing situation of the parties.
Thus, rule 11 will serve no real or practical purpose for proceedings
pending in the CFA. In the event of situation in which rule 11 has to be
invoked in the CFA, a court order by the Registrar or the court may be
made accordingly.

(e) It is noted that in respect of an order directing the suitors’ funds
paid into court to be dealt with otherwise than by payment,
withdrawal or investment, rule 12(1) of L.N. 147 (i.e. the Court of
Final Appeal Suitors’ Funds Rules) does not refer to any dealing
by way of “transfer” specifically. However, rule 14 of Cap. 4B,
rule 14 of Cap. 336E and rule 15(1) of L.N. 150 (i.e. the Lands
Tribunal (Suitors’ Funds) Rules) refer to dealing with the suitors’
funds otherwise than by way of “transfer”. Furthermore, it
appears that there are no similar specific provisions in Cap. 25D
and Cap. 338D. Please explain to Members the rationale for the
aforesaid differences.

14. The differences identified above are due to the different
operational needs of the respective courts and tribunals.

15. For the CFA, rules 10 to 12 of the Court of Final Appeal Suitors’
Funds Rules should be read together. Rule 10 governs the payment out of
funds. As explained in the replies to questions (a) and (b) above, normally
the parties are not required to lodge securities or moveable properties in
the CFA. Hence, the expression “payment” in rule 10 is sufficient and
“transfer” is not necessary. Rule 11 governs the investment of funds (i.e.
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money) in the CFA. Rule 12 deals with the situations not yet covered by
rules 10 and 11. Since rule 10 does not refer to "transfer”, it is not
necessary to refer to “transfer" in rule 12 either.

16. For the High Court, the District Court and the Lands Tribunal,
since they also accept securities and movable properties, their respective
rules need some wider some legal expressions, including “transfer”.

17. As regards the Labour Tribunal and the Small Claims Tribunal,
given the simplicity of their operation and the relatively small amounts of
suitors’ funds involved in general, their suitors’ funds rules are generally
simpler. No similar rule is needed for them from an operational point of
view.

Judiciary Administration
July 2015





