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FACV No. 1 of 2008

IN THE COURT OF FINAL APPEAL OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION

FINAL APPEAL NO. 1 OF 2008 (CIVIL)
(ON APPEAL FROM CACV NO. 227 OF 2005)

Between: :
KUNG MING TAK TONG CO LTD Plaintiff
(Appellant)
-and -
PARK SOLID ENTERPRISES LIMITED 1* Defendant
A (1** Respondent)
INFO KING LIMITED 2"! Defendant
Qe Respondent)
Court: Chief Justice Li, Mr Justice Bokhary PJ,
Mr Justice Chan PJ, Mr Justice Ribeiro PJ and
_ Lord Millett NPJ
Dates of Hearing: 7—11 July 2008
Date of Judgment: 8 September 2008
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obviously intended to be filled either by a new window or, as in the events

which happened, a counter,

60. There remains the Appellant’s claim to a right to have its potential
customers have unrestricted access through the Entrance Lobby to approach the
counter and buy refreshments. There is no easement known to the law for the
access of air except through a definite aperture or channel; * or for the
enjoyment of a right to an uninterrupted sight of an advertisement on the
dominant owner’s premises by passers-by on the main road;* or for the
enjoyment of an unrestricted flow of potential customers through the servient
owner’s land to his kiosk.*” Tf a shop owner wishes to restrain the owner of
adjoining premises from restricting the passage of potential customers to his
premises, whether to view the display in his shop window or to buy
refreshments, he must do so by way of a restrictive covenant or rely on the

doctrine of derogation from grant, to which we now come.

G.  Derogation from grant

———— R

61. The rule that a man may not derogate from his grant is a general
principle of law. As noted above, it has been described as a maxim which
merely encapsulates in a legal maxim a rule of common honesty. As Bowen LJ
put it in Birmingham, Dudley & District Banking Co v Ross: “... a grantor

having given a thing with one hand is not to take away the means of enjoying it

) Aldin v Latimer Clark, Muirhead & Co [1894] 2 Ch. 437.
- Johnston & Sons Ltd v Holland [1988] 1 EGLR 264 CA.
- Platt v London Underground Lid [2001] 2 EGLR 121.
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with the other.”*® This approach was endorsed by Lord Denning MR in Molton
Builders Ltd v City of Westminster,” where he said:

anything which substantially deprives the other of the enjoyment of that benefit:

“.... if one man agrees to confer a particular benefit on another, he must not do %
because that would be to take away with one hand what is given with the other.”

6 As we have seen, the rule in Wheeldon v Burrows is founded on
the doctrine of derogation from grant, but as one might expect, given its width,
the doctrine is plainly not limited to cases about easements* and has been held
to apply where the derogation involves a right which cannot constitute an

casement.”’ Indeed, the doctrine is not limited to grants of interests in land but
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has been applied, for instance, to contracts for the sale of motor cars.*

——

63. In Platt v London Underground Ltd, Neuberger J summarises the
case-law and helpfully indicates how the noﬁ-derogation doctrine is to be

applied:*!

“3.  [The exercise of determining the extent of the implied obligation not to
derogate from grant] involves identifying what obligations, if any, on the part of the
grantor can fairly be regarded as necessarily implicit having regard to the particular
purpose of the transaction when considered in the light of the circumstances
subsisting at the time the transaction was entered into: per Sir Donald Nicholls VC in
Johnson & Son Ltd v Holland (1988) 1 EGLR 264 at 267.

0. When considering a claim based on derogation from grant, one has to take into
account not only the terms of the lease, but also the surrounding circumstances at the
date of the grant as known to the parties: see Chartered Trust plc v Davies (1997) 2
EGLR 83 at 87C, per Henry LJ.

= (1888)38Ch D 29 a3

7 (1975) 30 P&CR 182 at 186.

o Browne v Flower [1911] 1 Ch 219 at 225 per Parker J.

= Cable v Bryant [1908] 1 Ch 259.

2 British Leyland Motor Corporation Ltd v Armstrong Patents Co Ltd [1986] AC 577.
= [2001] 2 EGLR 121 at 122.



(e)

(f)

(g)

(h)

(1)

ETAF - EAEBER T NRBEHNE LI HEET L
BRE MEERGEARBRERTECAME» 287
LUSR B8 4 » THE A8 WTBE B SB + AL 4E o

S 9R 1 Hh R 40

WEH IO RPN AR —MENER - EAY R R
Bardl WHRKKOBEBSET » 58 240 & K E @
DUA@E+FERR o

BB L A

MRS L HROGBEMEE » MEBEBERB « kG
SAERRORET R BEBR S ER L b L BHE o

AILTE &Y

LA ABWSALBEEDELMMATHES LB RY
HEEBEME_OMLEAAZFH o

LBAGFERRE B MMT RN BE R 8 - Y

ERHVABEEE M ER A ABEEARKNERA
P+ HWERREERUELARGENAR b a
BN AN A AR HHEM AT LY+
HWRW - -BEHRRPWBFEE@BHNE_ONELEEASA=+H o

Bn i vh 4 h 32 #0

TE 01 717 | P9 335 00 il S 320 600 IR — 4% o b o
RO A LB ROBTOBEAN - BRENESEE
BHE B 7 O o RIBLA S W A Mo B W HE S
+— 4 o



	dev20150716cb1-1105-1-a to d-c.pdf
	dev20150716cb1-1105-1-a-c
	dev20150716cb1-1105-1-b-c
	dev20150716cb1-1105-1-c-c
	dev20150716cb1-1105-1-d-c


