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Human Reproductive Technology (Amendment) Bill 2015 
 

Response to 
Questions and Comments Raised at the 

Bills Committee Meeting on 12 May 2015 
 
 
  Our response to Members’ questions and comments raised at the 
Bills Committee meeting on 12 May is set out in the ensuing paragraphs. 
 
 
(1) Requiring the Proof of “Financial Gain” in the Offence 
 
2.  Some Members suggested requiring proof of "financial gain" in 
the proposed offence.  We are concerned that if an element of "financial 
gain" is added to the proposed offence, the Government would have to 
prove beyond reasonable doubt that the publishing / causing to be 
published was done "for financial gain".  It is envisaged that the 
Government will encounter difficulties in scenarios such as:- 
 

(a) Since payment for the advertisement concerned could be 
deferred to a much later point of time (say, several months 
after the placing of the advertisement), no payment (and 
therefore, no “financial gain”) has ever been effected at the 
time of investigation. 

 
(b) Where there were many business dealings between the 

service provider (who placed the advertisements) and the 
publisher (which published the advertisement), it would be 
extremely difficult to identify the specific transactions from 
their accounts as proof of the financial gain for placing 
advertisements. 

 
3.  We consider it advisable to adopt the present approach in the 
proposed offence viz., the question of liability is a matter of fact.  We do 
not support inclusion of an element of “financial gain” and allow the 
Court to deliberate based on the facts of the case. 
 



(2) Clauses of Exemption or Defence for employees 
 
4.  We appreciated Members’ concern about the potential liability of 
employees of parties which publish or distribute, or cause to be published 
or distributed, an advertisement purporting to promote sex selection.  
According to the guiding principles set out in its Prosecution Code 2013, 
in deciding whether to prosecute a person for the proposed offence, the 
Department of Justice (DoJ) would consider (a) whether there is 
sufficient evidence to justify instituting or continuing proceedings; (b) 
whether the general public interest requires that prosecution be conducted.  
When making an assessment as to the requirements of the public interest, 
considerations to be addressed include whether or not the offence is 
trivial or technical in nature; the level of the suspect’s culpability; the 
prevalence of the offence and any deterrent effect of a prosecution, etc.    
 
5.  Having regard to the above, we are concerned whether the 
provision of clauses of exemption or defences for employees would 
create a loophole for the real culprits of the offence to evade from the 
liability, simply commit acts that contravene the proposed provision as an 
employee, or instruct the employees to commit such acts. 
 
6.   Regarding the scope of “causing (to be published or 
distributed)”, the Privy Council in Attorney General of Hong Kong v Tse 
Hung-lit [1986] AC 876 held that "the general rule applicable to a 
statutory offence of causing another person to do a prohibited act was 
that the offence was only committed if the accused had contemplated or 
desired that the act would ensue and it was done on his express or 
implied authority or as a result of him exercising control or influence 
over the other person (see paragraphs 876F-H of Annex).  The word 
“cause” is used in a statutory definition which falls to be applied in 
ascertaining the ingredients of criminal offences, and care must be taken 
to give it no wider meaning than necessary to give effect to the evident 
legislative purpose of the enactment.   
 
 
 
 
 



(3) Statistics on Prosecutions and Investigations of Cases Related to 
Commercial Surrogacy and Promotion of Surrogacy 
 
7.   As of end-April 2015, the Council on Human Reproductive 
Technology (the CHRT) has referred to the Police three suspected cases 
of commercial surrogacy arrangement which came to the notice of the 
CHRT.  Of these three cases, two cases were closed due to insufficient 
evidence and one was still under investigation.  The CHRT is not aware 
that there is any person being prosecuted. 
 
 
(4)  Case Law on Prohibiting Advertisements 
 
8.   We have conducted a search of Hong Kong cases using the 
generic search terms of "advertisement" and "offence", and have 
generated more than 200 case results.  Among them, we are unable to 
find a relevant reported criminal case on "advertisement" that is relevant 
to the issues at hand or the elements of offences in the Bill. 
 
 
(5) Statistics on Prosecutions Made and Parties Prosecuted under the 

Undesirable Medical Advertisements Ordinance (Cap. 231) 
 
9.   The Undesirable Medical Advertisements Ordinance (the 
UMAO) prohibits any person to publish or cause to be published any 
advertisements likely to lead to the use of any medicine, surgical 
appliance or treatment for the purpose of treating human beings for, or 
preventing them from contracting specified diseases or conditions.  In 
addition, the UMAO prohibits any advertisements relating to abortion and 
also prohibits/restricts advertising of specified claims for orally consumed 
products. 
 
10.   According to records of the Department of Health (DH), from 
2012 to 30 April 2015, there were a total of 31 advertisements involved in 
prosecution action and conviction of contravening the UMAO.  Among 
the parties convicted, there were 8 publishers, 14 treatment providers, 11 
product distributors and 6 retailers.   
 



(6) Statistics on Prosecutions Related to Advertisements on the Internet 
 
11.   We have conducted a search on the Bilingual Laws Information 
System (BLIS) with wordings such as “Internet”, “online”, “advertise”, 
“advertising” and “advertisement”.  Over 650 entries are found, 
involving over 220 ordinances or subsidiary legislations.  Every offence 
related to advertising originates from a different context and rationale, 
each of which is unique by nature.  We will not be able to conduct full 
background research for each provision and the relevant records of 
prosecutions.   
 
12.   We should also point out that the proposed offence under the 
Amendment Bill is generally based upon an objective judgement by a 
reasonable man on whether an advertisement purports to promote sex 
selection services.  In order to establish the proposed offence, the 
prosecution must prove not only the actus reus but also the mens rea, and 
that the actus reus and mens rea coincide.  Before convicting an accused 
of the offence, the Court will have to be satisfied that all the necessary 
elements have been fulfilled beyond reasonable doubt. 
 
 
(7)  Review of Human Reproductive Technology Ordinance  
 
13.   Following two rounds of public consultation in 1989 and 1992, 
the Human Reproductive Technology Bill was introduced to the 
Legislative Council (LegCo) in 1998.  After scrutiny by the LegCo for 
about 20 months, the Human Reproductive Technology Ordinance (Cap. 
561) (the Ordinance) was enacted.  The CHRT was formally established 
in 2001 pursuant to section 4 of the Ordinance. 
 
14.   The Ordinance provides for the establishment of a regulatory 
framework for RT procedures and related matters in Hong Kong, which 
involves sophisticated and developing technology as well as highly 
contentious ethical and social issues.  After several rounds of 
consultation with stakeholders, the Council promulgated the Code of 
Practice on RT and Embryo Research ("the Code") in 2002 to provide 
guidance for service providers and researchers.  The Council published 
an updated version in 2007 when the Ordinance came into full effect, and 
further revised the Code in 2013 having regard to feedback from 
stakeholders and operating experience of the CHRT.  



 
15.   Over the years, the Council has received feedback and 
suggestions on some regulatory and licensing matters which may fall 
beyond existing provisions of the Ordinance and involve highly 
contentious ethical and social issues e.g. maximum period for storage of 
gametes and embryos under different circumstances and the number of 
embryos to be placed in a woman in any one cycle of in-vitro fertilization 
treatment.  Having regard to the above and the views expressed by Bills 
Committee and the deputations which attended the meeting on 27 April 
2015, the Government will actively look into these issues jointly with the 
CHRT, covering medical technology and clinical procedures and more 
importantly, the wider ethical and social concerns to the society as a 
whole.  We will keep the LegCo Panel on Health Services informed of 
progress. 
 
 
 
Food and Health Bureau 
Department of Health 
Department of Justice 
May 2015 
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[1986] 

[PRIVY COUNCIL] A 

ATTORNEY-GENERAL OF HONG KONG. APPELLANT 

AND 

TSE HUNG-LIT AND ANOTHER RESPONDENTS 

[APPEAL FROM THE COURT OF APPEAL OF HONG KONG] B 

1986 April 24; Lord Bridge of Harwich, Lord Brightman, 
May 22 Lord Mackay of Clashfern, Lord Ackner 

and Lord Goff of Chieveley 

Hong Kong—Crime—Export, prohibition on—Unmanifested and 
unlicensed goods carried by defendants—Goods to be transferred C 
to vessel to be taken out of Hong Kong—Vessel failing to arrive— 
Whether defendants attempting to cause export of goods—Import 
and Export Ordinance (Laws of Hong Kong, 1982 rev., c. 60), 
ss. 2, 18(1 )(b)—Import and Export (General) Regulations (Laws 
of Hong Kong, 1984 rev., c. 60, s. 31), reg. 4 

The defendants agreed with another man for reward to take 
by speedboat 34 video cassette recorders, the export of which D 
was prohibited except under licence, by virtue of regulation 4(1) 
of the Import and Export (General) Regulations,1 to a 
prearranged meeting place inside Hong Kong territorial waters 
where they were to be transferred to a fishing boat which would 
take them to China. The defendants knew the recorders to be 
unlicensed and unmanifested. The fishing boat failed to arrive 
and as the defendants were returning they were arrested. They p 
were jointly charged with attempting to export unmanifested 
cargo contrary to section 18(1)(£) of the Import and Export 
Ordinance2 and attempting to export prohibited articles without 
a licence contrary to regulation 4 of the Import and Export 
(General) Regulations. They were convicted by the magistrate, 
but the Court of Appeal of Hong Kong allowed their appeals 
holding that they could not be convicted of attempting to export 
the goods within the meaning of section 2 of the Ordinance F 
since they had not attempted to take the goods, or cause them 
to be taken, out of Hong Kong. 

On the Attorney-General's appeal to the Judicial 
Committee:— 

Held, dismissing the appeal, that the general rule applicable 
to a statutory offence of causing another person to do a 
prohibited act was that the offence was only committed if the. _, 
accused had contemplated or desired that the act would ensue *J 

and it was done on his express or implied authority or as a 
result of him exercising control or influence over the other 
person; that there was nothing in the provisions of either the 
Import and Export Ordinance or the Import and Export 
(General) Regulations that displaced that general principle; and 
that, therefore, since the defendants had had no control, 

1 Import and Export (General) Regulations, reg. 4: see post, p. 885B-C. 
2 Import and Export Ordinance, s. 2: ". . . 'export' means to take, or cause to be 

taken, out of Hong Kong any article other than an article in transit; . . ." 
S. 18: "(1) Any person who ...(b) exports any unmanifested cargo, shall be guilty of 

an offence. . ." 

附件
Annex
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A influence or authority over the fishing vessel and they had not 
attempted to take the goods out of Hong Kong themselves, they 
had not attempted to commit the statutory offences charged 
(post, pp. 883C-E, E-F, G-H, 884A-C, 886B-C). 

O'Sullivan v. Truth and Sportsman Ltd. (1957) 96 C.L.R. 
220 applied. 

Decision of the Court of Appeal of Hong Kong affirmed. 

The following cases are referred to in the judgment of their Lordships: 

McLeod (or Houston) v. Buchanan [1940] 2 All E.R. 179, H.L.(Sc) 
O'Sullivan v. Truth and Sportsman Ltd. (1957) 96 C.L.R. 220 
Shave v. Rosner [1954] 2 Q.B. 113; [1954] 2 W.L.R. 1057; [1954] 2 All E.R. 

280, D.C. 
Watkins v. O'Shaughnessy [1939] 1 All E.R. 385, C.A. 

c 
The following additional cases were cited in argument: 
Alphacell Ltd. v. Woodward [1972] A.C. 824; [1972] 2 W.L.R. 1320; [1972] 

2 All E.R. 475, H.L.(E.) 
Bertschy v. The Queen [1967] H.K.L.R. 739 
Po Koon-tai v. The Queen [1980] H.K.L.R. 492 

n Reg. v. Chiu Tai-hung (unreported), 1 November 1985, Supreme Court of 
Hong Kong (Appellate Jurisdiction), Magistracy Criminal Appeal No. 
630 of 1985 

Saxton v. Police [1981] 2 N.Z.L.R. 186 
Shulton (Great Britain) Ltd. v. Slough Borough Council [1967] 2 Q.B. 471; 

[1967] 2 W.L.R. 1289; [1967] 2 All E.R. 137, D.C. 
Suen Chuen v. The Queen [1963] H.K.L.R. 630 

E 
APPEAL (NO. 6 of 1986) by the Attorney-General of Hong Kong with 

special leave from a judgment of the Court of Appeal of Hong Kong 
(Huggins V.-P. and Cons J.A., Fuad J.A. dissenting) given on 23 April 
1985 allowing the appeals of the defendants, Tse Hung-lit and Chan 
Yat-sing, and quashing their convictions on 2 January 1985 in the 
magistrate's court at Tsuen Wan (Mr. A. R. Upham) of attempting to 

F export unmanifested cargo and attempting to export prohibited articles 
without a licence. 

The facts are stated in the judgment of their Lordships. 

J. M. Duffy Q.C., Director of Public Prosecutions, Hong Kong, and 
P. J. Dykes, Crown Counsel, Hong Kong, for the Attorney-General of 

G Hong Kong. There is no dispute about the facts or the concept of 
attempt. The issue is the meaning of the word "export" in the Import 
and Export Ordinance and the Import and Export (General) Regulations. 
In this context export means taking articles or causing them to be taken 
out of Hong Kong. Causing means causing an event rather than causing 
another person to do an act. There is a distinction in law between 
causing an event and causing another to perform the event, and it is 
only in the separate instance of causing another person to do an act that 
concepts of control, dominance or compulsion are relevant. Accordingly, 
in construing this legislation the principles in the earlier authorities 
should be modified. 
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The Ordinance was designed to control the import and export of A 
articles into and out of Hong Kong by land, sea and air. The Hong 
Kong authorities are anxious to preserve the integrity of its trading 
practices. The manifest and licensing provisions of the Ordinance and 
the Regulations are stated in terms which relate to normal international 
commercial activity, and so the word "export" should be construed by 
reference to that activity. Section 18(1) of the Ordinance has been 
construed by the courts in Hong Kong as creating an offence of strict 
liability. A person who causes unmanifested cargo to be exported is 
guilty of an offence even if he does not know that the cargo was not 
manifested. The owner of the vessel, aircraft or vehicle is given a 
defence by section 18(2) but not, for example, the ship's captain. The 
offence created by regulation 4 of the Regulations is also one of strict 
liability, and there is no defence for the owner of the vessel, aircraft or C 
vehicle. 

The definition of "export" in section 2 of the Ordinance recognises 
the different roles of those who carry goods out of Hong Kong and 
those who consign them for carriage. The normal principles of causation 
should be applied, and it is a question of fact and law whether any 
person involved in a chain of events between the consignment and p 
ultimate export of goods is guilty of an offence. A person can only be 
guilty of an offence under section 18(1)(6) of the Ordinance or regulation 
4(1) of the Regulations if he knows of the agreement to export the 
goods and he is a party to acts carried out in pursuance of the 
agreement. The defendants were the agents of the consignor. Their 
position was like that of a road haulage firm taking goods from a 
warehouse to the docks for loading onto a carrier which takes the goods E 
across the international boundary, and the firm is thereby causing the 
goods to be exported. 

There was a criminal joint enterprise to export the unlicensed and 
unmanifested recorders, and the defendants and others were all involved 
in it. The defendants knew that the goods were not manifested or 
licensed, and their acts of loading the goods onto the speedboat and p 
going to the meeting place were important acts done in pursuance of 
that conspiracy. The relationship between Ah Fai and the defendants 
was one of principal and agent. They were all involved in a joint 
enterprise and although there was no exercise of control over the 
carriers by the defendants they were attempting to cause the recorders 
to be taken out of Hong Kong. "Export" includes both carrying goods „ 
out of Hong Kong and causing goods to be carried out of Hong Kong, 
and it would be repugnant to commonsense to introduce any concepts of 
control or dominance because to do so would render the Ordinance 
ineffectual. 

The word "cause" in the definition of export in section 2 of the 
Ordinance should be given its ordinary everyday meaning of bringing 
about a result. Reliance is placed upon Suen Chuen v. The Queen [1963] H 
H.K.L.R. 630; Alphacell Ltd. v. Woodward [1972] A.C. 824; Bertschy 
v. The Queen [1967] H.K.L.R. 739 and Saxton v. Police [1981] 2 
N.Z.L.R. 186. 
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A The final act was to be the sailing of the fishing boat with the 
unlicensed and unmanifested goods taking them out of Hong Kong and 
into China, and the defendants did everything in their power to bring 
about that result. They were an immediate and proximate cause of the 
event, namely the export of the goods, taking place. They were 
attempting to bring about that result and they played a significant part in 
the enterprise. All the participants in the joint enterprise intended that 

° the goods would be exported to China, and not merely that the goods 
should be taken to a point just inside Hong Kong territorial waters. 
Where the offence is one of strict liability a person's acts may be an 
effective cause even if he is a party to a result which he did not intend. 
There is a difference between causing something and bringing about an 
event. For a person to be guilty of causing unlicensed and unmanifested 

Q goods to be taken out of Hong Kong he must have intended to bring 
about that event, but although he must have had the intention to export 
the goods he did not have to know that they were unlicensed or 
unmanifested. There was a joint enterprise between Ah Fai and the 
defendants whereby the defendants were to act in such a way that the 
goods would be caused to be taken out of Hong Kong. The defendants 
were a link in the chain doing all that they had to do, and if the 

D enterprise had succeeded they would have been part of the cause of the 
export of the goods. 

Under the Ordinance a person who causes unmanifested articles to 
be taken out of Hong Kong is guilty of an offence by reason of his own 
actions in bringing about the prohibited act, and not because of what 
someone else has done. The criminality of the carrier is different from 

g that of the consignor. They are both exporters, and if there is some 
illegality they are each guilty of causing that export. The relationship 
between the persons involved is not a relevant consideration in this case, 
which is concerned with causing an event and not with causing another 
person to do a particular act. 

In section 24 of the Ordinance export is defined as meaning to take 
or cause to be taken out of Hong Kong any article other than an article 

F in transit, and there is a conceptual difference between causing another 
to do an illegal act to which one is not a party and actually doing an act 
which is the cause of an event taking place. The Ordinance imposes 
responsibility on each party to see that so far as he is concerned goods 
are imported and exported in accordance with the Ordinance. 

O'Sullivan v. Truth and Sportsman Ltd. (1957) 96 C.L.R. 220 is 
Q distinguishable in law. The majority decision of the Court of Appeal was 

wrong in finding that the defendants were not guilty of the offences 
charged because they had no control or authority over those in the 
fishing boat. Any contract or agreement between them that the goods 
should be carried out of Hong Kong was sufficient in law to amount to 
causing the goods to be taken out of Hong Kong. 

Regard must be had to the context in which the word "cause" 
" appears. The word "cause" was considered in Reg. v. Chiu Tai-hung 

(unreported), 1 November 1985, Supreme Court of Hong Kong 
(Appellate Jurisdiction), Magistracy Criminal Appeal No. 630 of 1985. 
The fisherman would have derived their authority to export the goods 
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from Ah Fai through the defendants, and they were all involved in the A 
agreement and would have been the cause of the goods being taken out 
of Hong Kong. 

Desmond Keane Q.C. (of the English and Hong Kong Bars) and 
Timothy Corner for the defendants. The majority decision of the Court 
of Appeal is correct. The defendants should have been charged with 
conspiracy. They had agreed to assist Ah Fai to export the goods 
illegally, and they knew that they were doing something wrong. They ° 
took the goods in the speedboat with the purpose of enabling others to 
take them out of Hong Kong, but there was no contract or other 
arrangement between the defendants and the fishermen. 

It is common ground that both the offences charged are offences of 
strict liability. Knowledge that there is no manifest or licence is not 
necessary. The express provision of a defence in section 18(2) of the Q 
Ordinance shows that an accused has no defence unless he comes within 
that subsection. 

The word "cause" has a recognised meaning in this context, and an 
element of authority, direction or control is required. If the fishing boat 
had arrived at the meeting place and had gone across the boundary of 
territorial waters with the goods the defendants would have been guilty 
of aiding and abetting the fishermen to take the goods out of Hong D 
Kong. The defendants attempted to aid and abet the commission of an 
offence and that is not an offence: see Po Koon-tai v. The Queen [1980] 
H.K.L.R. 492. 

The words "cause to be taken" in section 2 involve some person 
other than the person charged taking the goods out of Hong Kong. 
Although section 2 does not say "cause someone else to take out" that is g 
what it means. The earlier authorities are indistinguishable, and reliance 
is placed upon Watkins v. O'Shaughnessy [1939] 1 All E.R. 385; McLeod 
(or Houston) v. Buchanan [1940] 2 All E.R. 179; Shave v. Rosner [1954] 
2 Q.B. 113; Shulton (Great Britain) Ltd. v. Slough Borough Council 
[1967] 2 Q.B. 471 and O'Sullivan v. Truth and Sportsman Ltd., 96 
C.L.R. 220. For a person to be guilty of causing another to do an act 
prohibited by statute he must have had control, influence, authority or F 
direction over that other person. A contractual relationship between 
them is sufficient and persuasion may be if it constitutes dominance. 
There are cumulative requirements for causing, namely the desire that a 
result will ensue and also the element of control or influence over the 
person doing the act. Ah Fai used the defendants only as couriers, and 
in reality it was only Ah Fai who exercised any control or direction over Q 
the fishermen. 

There is no conflict between the cases on which the defendants rely 
and Alphacell Ltd. v. Woodward [1972] A.C. 824, which dealt with the 
different situation of causing an event where there was no independent 
third party involvement. Suen Chuen v. The Queen [1963] H.K.L.R. 630 
was correctly decided on its own facts. 

Duffy Q.C. in reply. This case is not concerned with interpersonal " 
relationships and they have no bearing on the meaning of "cause" 
because it is causing an event which is material and not causing a person 
to do something. Questions of control, authority and dominance are 
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A only relevant to causing someone to do something. Ah Fai arranged for 
the fishermen to take the goods from the speedboat, and the defendants 
agreed to take the goods to the fishermen. They were all going to act as 
a result of an agreement, and the defendants would have caused the 
fishermen to take the goods out of Hong Kong. 

D Cur. adv. vult. 
D 

22 May. The judgment of their Lordships was delivered by 
LORD BRIDGE OF HARWICH. 

This is an appeal from the majority decision of the Court of Appeal 
of Hong Kong (Huggins V.-P. and Cons J.A., Fuad J.A. dissenting) 
allowing appeals by the defendants against their convictions by the 

C magistrate's court at Tsuen Wan of attempting to export unmanifested 
cargo and attempting to export articles without the required export 
licence. 

The facts may be inferred from the defendants' statements and from 
the findings of the magistrate. The defendants agreed for reward with a 
man named Ah Fai to load 34 video cassette recorders on board a 

r. speedboat, carry them to an agreed meeting place within Hong Kong 
waters and there transfer them to a fishing boat. As the defendants 
knew, it was intended that the crew of the fishing boat would then take 
the video cassette recorders to China. The export of video cassette 
recorders from Hong Kong to any country without a licence is prohibited. 
No licence for the export of these video cassette recorders had been 
issued. Needless to say, there was no cargo manifest. In the event the 

E defendants took the video cassette recorders to the agreed meeting place 
where they waited for some hours, but the fishing boat never arrived. 
On the return journey the defendants' speedboat was intercepted by a 
police launch. 

The defendants were convicted by the magistrate of the offences of 
attempt already mentioned. On appeal a new point was taken, which 

„ had not been taken before the magistrate. The defendants, it was 
submitted, could not be convicted of any attempt to export the goods 
because, if the fishing boat had arrived and taken the goods to China, 
the defendants would not have been guilty as principals of the relevant 
offences. This was the argument which the majority of the Court of 
Appeal accepted. It is common ground that the defendants could 
properly have been convicted of conspiracy to commit the relevant 

G offences. On the other hand, the prosecution do not seek to support the 
convictions on the ground that, if the goods had been exported by the 
crew of the fishing boat, the defendants could have been convicted of 
aiding and abetting or of counselling and procuring the offences. For the 
purpose of both the offences which the defendants were accused of 
attempting to commit the prohibited activity was to "export" and this is 
defined in section 2 of the Import and Export Ordinance (c. 60) as 
meaning "to take, or cause to be taken, out of Hong Kong any article 
other than an article in transit." Nothing turns on the degree of 
proximity of what the defendants did to the completion of the offences. 
If the video cassette recorders had been transferred to the fishing boat 

1 A.C. 1986—36 
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within Hong Kong waters and taken out of Hong Kong aboard that A 
boat, it was only faintly suggested for the Attorney-General that the 
defendants could have been convicted on the basis that they themselves 
had taken the goods out of Hong Kong. Their Lordships are satisfied 
they could not. The real issue in the appeal is whether, in those 
circumstances, the defendants, on the true construction of the definition 
of "export" as applied to the two offences, could properly be said to 
have "caused to be taken out of Hong Kong" the unlicensed and ° 
unmanifested cargo. 

Questions of causation arise in many different legal contexts and no 
single theory of causation will provide a ready made answer to the 
question whether A's action is to be treated as the cause or a cause of 
some ensuing event. The approach must necessarily be pragmatic, as is 
well illustrated by the many more or less imprecise distinctions which Q 
the common law draws between what is and what is not to be treated as 
an effective cause in different legal situations. When, as here, the word 
"cause" is used in a statutory definition which falls to be applied in 
ascertaining the ingredients of criminal offences, care must be taken to 
give it no wider meaning than necessary to give effect to the evident 
legislative purpose of the enactment. 

The argument for the Attorney-General, briefly summarised, is that D 
the taking of goods out of Hong Kong is an event and that any action in 
a chain of circumstances which foreseeably leads to and facilitates the 
occurrence of that event may be said to be a cause of that event, so as 
to bring the action within the relevant definition of "export." It is 
immaterial, according to this submission, whether or not the independent 
action of a third party may intervene between the action of the person £ 
alleged to have exported goods by causing them to be taken out of 
Hong Kong and the event of the goods crossing the Hong Kong border. 
So here, it is said, the defendants, if the fishing boat had kept the 
appointment and taken the video cassette recorders out of Hong Kong, 
would have been a necessary link in the chain of causation between Ah 
Fai, who planned and initiated the operation, and the crew of the fishing 
boat, who brought it to fruition. The defendants knew that the goods F 
were to be taken out of Hong Kong, they played their allotted part in 
attempting to effect that result and, if the plan had not miscarried, they 
could properly be said to have caused the goods to be taken out of 
Hong Kong. 

This is a formidable argument which perhaps gains in attraction from 
the consideration that its application to the circumstances of the instant Q 
case would cause no injustice whatever. The defendants have no merit 
and were fully alive to the criminality of the enterprise in which they 
were prepared to participate. But it is important to bear in mind that, if 
the enterprise had succeeded, the question whether the defendants 
caused the video cassette recorders to be taken out of Hong Kong would 
have fallen to be answered independently of their guilty knowledge of 
the illegality of the exportation. " 

The defendants rely on a line of English and Scottish authority in 
which a variety of expressions have been used to limit and define the 
nature of the relationship which is required to be established before one 
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A person can be convicted under a criminal statute of "causing" another 
person to act in a way which the statute prohibits. The principal cases 
are Watkins v. O'Shaughnessy [1939] 1 All E . R . 385; McLeod (or 
Houston) v. Buchanan [1940] 2 All E . R . 179; and Shave v. Rosner 
[1954] 2 Q . B . 113. Their Lordships are relieved of the duty of 
under taking an independent review of these authorities since this task 
has , in their Lordships ' respectful opinion, been so thoroughly and 

B admirably performed by the High Court of Australia in O'Sullivan v. 
Truth and Sportsman Ltd. (1957) 96 C.L .R. 220. T h e question at issue 
in that case was whether the respondent newspaper publishers could 
properly be convicted of "causing to be offered for sale" by a newsagent 
a newspaper containing certain prohibited mat ter , in circumstances 
where the publishers distributed the paper to the newsagent for the very 

Q purpose of making it available for sale to the public. T h e High Cour t of 
Austral ia answered the question in the negative. After a review of the 
relevant English authori t ies, the judgment of Dixon C.J . , Williams, 
W e b b and Fullagar JJ . contains the following statement of the principle 
to be derived from them, at p . 228: 

"This appears to mean that when it is made an offence by or under 
£> statute for one man to 'cause ' the doing of a prohibited act by 

another the provision is not to be understood as referring to any 
description of antecedent event or condition produced by the first 
man which contr ibuted to the determinat ion of the will of the 
second man to do the prohibited act. Nor is it enough that in 
producing the antecedent event or condition the first man was 
actuated by the desire that the second should be led to do the 

^ prohibi ted act. The provision should be unders tood as opening up a 
less indefinite inquiry into the sequence of anterior events to which 
the forbidden result may be ascribed. It should be interpreted as 
confined to cases where the prohibited act is done on the actual 
authori ty, express or implied, of the party said to have caused it or 
in consequence of his exerting some capacity which he possesses in 

F fact or law to control or influence the acts of the other . H e must 
moreover contemplate or desire that the prohibited act will ensue . " 

Later , in considering whether the English principle should be followed, 
the judgment adds, at p . 229: 

"It tends to greater certainty in interpretat ion. It provides a sensible 
Q and workable test, which, at the same t ime, is hardly open to 

objection as inelastic. Without some such interpretat ion the words 
might be used to impose criminal sanctions in a manner that could 
not be foreseen on conduct vaguely and indefinitely described. But 
being a question of the meaning of terms the definition can provide 
only a primary meaning which context or any other sufficient 
indication of a different intention would displace. In the present 

" case no contrary intention appears and the words 'cause to be 
offered for sale or sold' in section 35(1) [of the Police Offences Act 
1953 (No. 55 of 1953) (S.A.)] should accordingly be understood as 
bearing the meaning s ta ted." 
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Their Lordships gratefully adopt both these passages, the first as an A 
accurate and succinct statement of the general principle prima facie to 
be applied, the second as a salutary reminder that the principle may be 
displaced by the context in which it is made an offence for one person to 
cause another to act in a particular way. 

If the general principle is here applicable, it appears to their 
Lordships to afford to the defendants a complete defence. Had the 
fishing boat kept the appointment with the defendants and taken the ^ 
video cassette recorders out of Hong Kong, there would have been a 
plain inference that the crew of that boat were acting on the authority of 
Ah Fai, the organiser of the forbidden exportation, and expecting no 
doubt, like the defendants, to be rewarded by Ah Fai. But there was 
nothing in the evidence led by the prosecution which could have justified 
the inference that the defendants were in any position, in fact or in law, Q 
to control or influence the crew of the fishing boat, or that, if the plan 
had been carried through, the crew of the fishing boat would have been 
acting on the express or implied authority of the defendants. 

The question then is whether the context of the relevant Hong Kong 
legislation requires a different approach to the interpretation of the 
expression "cause to be taken out of Hong Kong." In his dissenting 
judgment Fuad J.A. answered that question affirmatively. After a review D 
of the authorities and reference to O'Sullivan's case, 96 C.L.R. 220, he 
said: 

"In my respectful judgment, different considerations apply in the 
case before us. Here, we are not concerned with an offence of the 
kind discussed in the cases to which I have referred. Although it 
would be a rare case that an intervening human agency is not E 
involved, the offence here essentially is not causing someone else to 
do a prohibited act, but the very act of 'exporting,' which can be 
done by the person charged either by taking the controlled goods 
out of Hong Kong himself, or by causing them to be taken out of 
Hong Kong. Put another way, there is a conceptual difference, it 
seems to me, between causing another to do an illegal act to which 
one is not a party in the usual sense, on the one hand, and being 
the actual perpetrator of an act which is the cause of an event 
taking place, on the other. It is only in the former case that 
considerations of 'control, dominance or compulsion' (Watkins v. 
O'Shaughnessy [1939] 1 All E.R. 385) are relevant. In my view, 
these authorities do not require us to give a restricted meaning to 
the words 'cause to be taken out' in the context of the Import and G 
Export Ordinance." 

It is appropriate to test this approach by reference to the statutory 
language creating the two offences which the defendants were accused 
of attempting to commit. The offence of exporting unmanifested cargo is 
created by section 18 of the Import and Export Ordinance. Read with 
the substitution for the word "export" of the relevant terms of the H 
definition, section 18 provides: 

"(1) Any person who ...(b) takes, or causes to be taken, out of 
Hong Kong any unmanifested cargo, shall be guilty of an offence 
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A and shall be liable on conviction to a fine of $50,000 and to 
imprisonment for six months. (2) It shall be a defence to a charge 
under this section against the owner of a vessel, aircraft or vehicle, 
if the owner proves that he did not know and could not with 
reasonable diligence have known that the cargo was unmanifested." 

The offence of exporting articles without a licence is created by 
B regulation 4 of the Import and Export (General) Regulations. Read with 

the like substitution, the regulation provides: 
"(1) No person shall take, or cause to be taken, out of Hong Kong 
any article specified in the second column of the Second Schedule to 
the country or place specified opposite thereto in the third column 
of that Schedule except under and in accordance with a licence. (2) 

Q Any person who contravenes paragraph (1) shall be guilty of an 
offence and shall be liable on conviction to a fine of $500,000 and to 
imprisonment for two years." 

In Schedule 2 "Electrical products (powered by mains supply)" are 
specified in the second column and "All countries" are specified opposite 
thereto in the third column. 

Pj It is unnecessary for the purposes of this judgment to express 
any conclusion as to whether a defence of lack of knowledge would be 
available to a defendant who was not the "owner of a vessel, aircraft or 
vehicle" charged with causing unmanifested cargo to be taken out of 
Hong Kong. It is common ground that the offence created by regula­
tion 4 is one of strict liability. Their Lordships express no view as to 
whether an offence under regulation 4 of causing to be taken, as 

E opposed to taking, out of Hong Kong could theoretically be committed, 
as Fuad J.A. thought, without any intervening human agency. Let it be 
assumed that it could. Nevertheless the plain purpose of including 
among those absolutely liable for the export of goods without the 
appropriate licence persons who cause such goods to be taken out of 
Hong Kong as well as those who take them out is to apply the same 

F criminal sanction to the consignor and his forwarding agent, who arrange 
and organise the illicit exportation, as to the owner of the ship, aircraft 
or vehicle which effects the exportation by actually taking the goods out 
of Hong Kong. Persons in these or similar categories would properly be 
held, on the narrow construction of the words "cause to be taken out of 
Hong Kong" to be exporting. The goods are taken out of Hong Kong 
by others acting on their express or implied authority. It seems entirely 

G appropriate that those responsible for arranging the exportation of 
goods, as well as those who directly perform the act of exportation, 
should be responsible for ensuring that any appropriate licence has been 
obtained and should be held criminally liable in the absence of such a 
licence. But what of others who merely play a physical part in the 
sequence of events which leads to exportation? The road haulage 
contractor who brings goods from the warehouse to the dockside and 
the stevedoring firm which loads the goods on board the ship know full 
well that the goods are to be exported, but are in no position to give 
and do not purport to give any authority to the shipowner to effect the 
exportation. Yet, if the Attorney-General's construction of the language 
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of the legislation is adopted, they too must be held to have caused the A 
goods to be taken out of Hong Kong and will act at their peril unless 
they ensure in every case that the appropriate export licence has been 
obtained. Their Lordships fully appreciate the necessity in such a 
community as Hong Kong for the authorities to exercise strict control 
over imports and exports, but can discern no good reason why it should 
be necessary, in order to make such control effective, that the criminal 
net should be cast as widely as it would be if the construction urged by ^ 
the Attorney-General were accepted. 

In the light of this analysis their Lordships cannot accept that there is 
anything to be found in the context of the relevant Hong Kong 
legislation creating the offences of "causing to be taken out of Hong 
Kong" either unmanifested cargo or articles without the required export 
licence which is apt to displace the principle prima facie applicable to Q 
statutory offences of this kind as expressed in O'Sullivan's case, 96 
C.L.R. 220. Nor, with respect, can their Lordships accept that there is a 
"conceptual difference" between "causing another to do an illegal act to 
which one is not a party in the usual sense" and "being the actual 
perpetrator of an act which is the cause of an event taking place" which 
provides a relevant basis on which O'Sullivan's case and the earlier 
authorities there considered can properly be distinguished. D 

Accordingly their Lordships will humbly advise Her Majesty that the 
appeal should be dismissed. 
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