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Importance of Corporate Insolvency Law (1)

o@a%u*“ﬁﬁ Luﬁﬁﬁ%ﬁﬁﬁﬁﬁ
Companies often operate on credit, which enables them
to trade, develop and expand

¢ Rl FERNERIEIEASIEIFNE-
There is a need to provide a fair and orderly process to
deal with the situations when companies fail -

» WEENEBATNEEMR 2EI]

Collecting and realising the assets of the insolvent companies

» EBEEDRTEEAMEE - HEDAEITE)
Distributing them among creditors (e.g. employees, suppliers

and contractors)
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Importance of Corporate Insolvency Law (2)

¢ NoEEEFEERMX H%ﬂ?%% Pﬁfﬁiﬁ =11
BEAEREEZREZFLONAR - EEAERIE R
SR Dﬁﬁﬁ%ﬁ&*ﬂ%ﬁﬁﬁﬁ/\&ﬁ EEESRVIE=T=N
AR
An effective company winding-up process will
promote the business environment, maintain Hong
Kong’s status as a global major business centre,
reinforce our position as an international financial
centre and protect the legitimate interests of
creditors and other relevant stakeholders
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~E)EERIZRE

Types of winding-up of companies

In general, there are three types of winding-up of companies:

é

HABRIFERERE - SERATOARELERE - AR S5
Court winding-up - The company may be wound up by the court upon petition by an
eligible party

REBEEE - ATt o]BENER - RSB EIRR)ZRIEASIBEESFE - W%
HAEBIENERE  BRESELINEBEBER"HTVET -

Members’ voluntary winding-up - A company may wind up voluntarily. If the
members (i.e. shareholders) of a company resolve that the company be wound up
voluntarily, and where a certificate of solvency has been issued, then the winding-
up would proceed as a “members’ voluntary winding-up”.

BEEANBFER - RSN EFZRIEATIBEESR - BREXLHEERENFRHRASE -
mREGLEEABE B IVETT -

Creditors’ voluntary winding-up - If the members of a company resolve that the
company be wound up voluntarily, but a certificate of solvency has not been issued,
then the winding-up would proceed as a “creditors’ voluntary winding-up”.
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Need for Change (1)

o éi%&l%SE%iﬂ& ﬁﬁfﬁ/\ﬂﬁﬁ;—&%ﬁzﬁﬁﬂ%
The corporate insolvency and winding-up provisions in
Hong Kong were first introduced in 1865

¢ F—REIBAFH NS FBEFIEIFLEXNIEL
Last major amendments made to the corporate winding-
up regime was in 1984

o —EHMEZBINEEAEERSMERLIIWENBEIENT
AER E E R =
Some other major overseas jurisdictions have completed
more extensive reforms on their corporate insolvency and
winding-up laws
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Need for Change (2)

TERIFBNLSEREAE - IR - FEEN LTI E KBS EFIEREA
RXE R A BB R IRIF ) IRBI(EEI2E) (“ {1ERAD) ™)

It is necessary to review Hong Kong’s overall corporate winding-up
regime. At present, the provisions relating to Hong Kong’s corporate
insolvency and winding-up regime are contained in Companies (Winding
Up and Miscellaneous Provisions) Ordinance (Chapter 32) (“CWUMPO”)

R EEMEENEINMEER - DUEITIRET - WHIF] (2015F A AS)(55E
BRSO (IBEDNIRBIEZE) (¢ (IRBIEZE) )

We have made reference to the relevant overseas experience in our
review and prepared the Companies (Winding Up and Miscellaneous
Provisions) Bill 2015 (*“the Bill”)
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Public Consultation

. 2013EARETRRG BN ERNARAS
Three-month public consultation from April to July 2013

¢ H20MAFFPRRIONNEABUASHEEEGRATZNEREHEEZE
A RO AR AT
Briefing on Consultation Conclusions for the LegCo Panel on Financial
Affairs and the Standing Committee on Company Law Reform
respectively in mid 2014

¢ R2015FF P, (IRBIEXR) RIS ETR D RIE - R AT EEA
IRNEER/ NAREREFNEERENER
Further engagement with the Advisory Group on Modernization of
Corporate Insolvency Law and relevant stakeholder groups
respectively in mid 2015 to seek their comments on the draft
provisions of the Bill
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The Bill

= = — e

¢ (EPIEZER) PHEISIREXLUER] (IEHFI) KAEEEF
189 clauses in the Bill to amend the CWUMPO and
related provisions
» —EEZERERZ
3 main policy objectives

v NseE ERE AR

Increasing protection of creditors
v iEEERER
Streamlining the winding-up process
vV BEEREFRETREES
Further enhancing the integrity of the winding-up process
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Increasing Protection of Creditors (1)

—_

o Sl TBERS WHEY (@EEREER6H
Introducing new provisions for “transaction at an undervalue”
(paragraph 6(a) of the Brief)

» BEATIEEAZESBIEAR "EE,  MURFEATIDETFEEANEE
Ensuring assets of the company will not be inappropriately dumped prior to its
winding-up and preserving assets of the company which can be distributed to the
creditors

= ABRAF oIEREHEARR 5
Court may set aside the relevant transaction in future

= HEERBBEBRSEANETHRS
Covering transactions within 5 years before commencement of winding-up

= SFEMHAZRESZARBEANENAGRBAIRXME] E
5-year claw-back period was set with reference to the existing provisions of the
bankruptcy law applicable to individuals

» BRRENIHEREREEEANAR

A longer claw-back period better protects creditors’ interests
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Increasing Protection of Creditors (2)

¢ SIE "BRERS" E’J%ﬁ & (%:”“ﬂ#&ﬁﬁ* (a)Ex) (78)
Introducing new provisions for “transaction at an undervalue”
(paragraph 6(a) of the Brief) (cont’d)

» (RAIEXR) BRXRELEENEBZERS - AlMERU I RSAGREFE -

There are provisions in the Bill to protect genuine business transactions, for

example the following transactions will not be affected -

(1) PIRSZERFE - UAEFRRENRZIEENERE - WIFBREERRZIEHS
RRVEE -
iIf at the time of transaction the value of the consideration received by the
company is not “significantly” less than the value of the consideration
provided by the company.

(2) N AEEREMNETZRGAASHEIEREEZRIESHZ AT EH
if the transaction Is carried out in good faith by the company and at the time
of transaction there were reasonable grounds for believing that the
transaction will benefit the company
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Increasing Protection of Creditors (3)

51 "ARFER" HEIIIRN(ZZEEREEF6(b)ER)
Introducing standalone provisions for transactions which
are “unfair preferences” (paragraph 6(b) of the Brief)

BIRIG—1% - VAR oI ERERRAZE S

Same as at present, court may set aside the relevant transaction

E1E (&A1) HE (EEFRS) (E6Z)HBIRXERR A SIEESIZM
NEZ R

Rectifying the anomalies in CWUMPO arising from applying the relevant
Bankruptcy Ordinance (Chapter 6) provisions in the corporate winding-
up context
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Increasing Protection of Creditors (4)

¢ ABAREREEAPERZEEASRD I SEER —FRNENRSRMENE DR IS - Bl
SIERALTRFESER  moaBEEREAZSRMARERLRSLE—SAAWNTIE (Z2ZER
HEE5E6(c)R)
With respect to a redemption or buy-back of the company’s own shares out of capital, in
cases where the company breaches the prior solvency statement and is wound up within
one year of the relevant transaction, providing for the liabilities of the parties concerned
to contribute to the assets of the company up to the amount of the payment regarding the
redemption or buy-back (paragraph 6(c) of the Brief)
= B (QEMRA) (F622F)WAHBIR X BHEITE - ZIF R EEFHBRERSEE 2R - ASES
BIFHENBENERM  FBRERXSE—FANTINAEBRENETHENEER
This corresponds to the relevant provisions of the Companies Ordinance (Cap. 622) which provides
that prior to a relevant redemption or buy-back, the directors of the company have to make a
solvency statement satisfying that the company is able to pay its debts in full within 12 months
after the transaction
= WERIBRE RIFHENENRANESAHRIASZHIA BT
Members (who received the payment) and the director (who made the solvency statement) should
be jointly and severally liable
= (ROBEXE) SIEFHENENRIMNESRERERMN

The Bill provides clauses on exclusion of liability for the director who made the solvency statement
12
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Increasing Protection of Creditors (5)

o @bﬁ?ﬂﬂsff AEE?J)%@%&E&S%%EG% M S EASRNREESEZER
BEZE6(e)KR)
Enhancing the requirements relating to the first creditors’ meeting
upon the commencement of a creditors’ voluntary winding-up
(paragraph 6(e) of the Brief)
m RERE—REEASEBNSEBNHES7 X

to prescribe a minimum notice period of 7 days for calling the first creditors’ meeting
m JUHS—REEAZZRELIEZETEHNDIZHEBTHRTEE - ARERATZH
BITENIARANETT
to remove the existing requirement of holding the first creditors’ meeting on the same
day as, or the next following day after, the day of the company’s meeting, and
prescribe that the first creditors’ meeting is to be held within 14 days after the holding
of the company’s meeting
m BEREEASEINEEAERNSEE-—REEAZE  TEZEMABEEROER MEL
TR TE
to ensure that the creditors would have sufficient time and information to prepare for

the first creditor’s meeting and make informed decisions
13
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Increasing Protection of Creditors (6)

TS /\%E)Jﬁmmﬁﬁfﬁr ) T@ BE%UEEBZE ZENBEBAKBSEAS
NESHEN(SZERRHESE6(e)E)

Appropriate restrictions on the powers of members’ appointed liquidators
and directors of the company concerned under specified circumstances in
a creditors’ voluntary winding-up (paragraph 6(e) of the Brief)

BRABHEREXANEZENEEANET]  EETHEF —REEAZZAIEZE SR
Appropriate restrictions on the powers of the relevant members’ appointed
liguidator before the holding of the first creditors’ meeting

BRATINESNET]  £ZEFEAZAIERZE SR

Appropriate restrictions on the powers of directors of the company being wound up
before the appointment of liquidator

VBB REF/SAFTE

Minimizing potential abuse in the winding-up process

MAFRTE  ABRATNIERRARREFRER N - TERBEBEASATIESHEMET -
If necessary, the relevant persons may apply for court sanction to exercise other

powers of a liquidator or director.
14
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Streamlining Winding-up Process (1)

¢ EHVABIFLERBEED - BEAPMBRANIEANGREETMU
58  KBEZETE (S2ZERHEZEE8(a)K)
Allowing the bills of costs or charges of the liquidators’
agents in a court winding-up to be approved by the
committee of inspection (COIl).
(paragraph 8(a) of the Brief)

= EHRLE - BBETIRERREERREE
If approved, no need to be put to the court for
examination and determination as currently required

15
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Streamlining Winding-up Process (2)

¢ ERERFEHIBERED  BREATGATEEZEGWEEEERE
- BIR PEEAN)TRNSRBEN - LUTEZE R ETE
BABSENET] (22EREESES(b)K)
Enabling the liquidator in a court winding-up to exercise the
power to appoint a solicitor to assist in performing the
liguidator’s duties by giving 7 days’ advance notice to the COI
(or to the creditors in case there is no COIl) (paragraph 8(b) of
the Brief)
» HEBAUBRIEMRAS SIS AR EEZEEMNRE
No need to obtain the sanction of the court or the COI as currently
required
» BRBEEZEZEEAMENRER
Safeguard provisions for COIl or creditors

16
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BREERRERF (2)

Streamlining Winding-up Process (3)

|>

BBANSLNSEELZETE &Hﬂﬂ/\id’i YMEE AR D HE
NHEE @Tu %E‘ELEXALHH LESh - BRE A OlERELL
EIE A NETEEZEEN T H(SZEREESE8(c) &8(d)(i)Ex)
Allowing communlcatlons by a liguidator with members of the
COI and other persons (such as creditors and contributories) by
electronic means with their prior consent or allowing remote
attendance at meetings of COI (paragraphs 8(c) and 8(d)(i) of
the Brief)

» MBRATARSUEFAZNEBERNBE - BEANREBDZZALT
T HLENZR
If any relevant person does not agree to communicate with liquidator
by electronic means, the liquidator must continue to supply the hard

copy form to the relevant person
17
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Further Enhancing the Integrity of the

Winding-up Process (1)

¢ BEMEREBEZEREESEASSEANATHER
BA - LUAEREENRERNWA LTS (BIALSINEREAN)
(2ZEREZEF10(d)E)
Suitably expanding the list of persons disqualified for
appointment as a provisional liguidator or liquidator to
also cover persons with potential conflicts of interest (e.qg.
a creditor of the company) (paragraph 10(d) of the Brief)

= BUZH - BEBEMmBERNATIEERSO - o EZER
ISR ASEEA
Flexibility - Persons with potential conflicts of interest may be
appointed as a provisional liquidator or liquidator with the
leave of the court

18
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Further Enhancing the Integrity of the
Winding-up Process (2)

¢ SIAMRE - FIIRERIEEBASESEAN  TIHARASKAZE
BB~ EBERNEEGR - BRIREXSEG (FIUNESE AR
BE AR ATINES) (2ZEREES10(e) )
Introducing a new requirement for disclosure by a prospective
provisional liquidator and prospective liquidator of specified
relationships between him or his immediate family members,
etc. and the company being wound up (e.g. the spouse of a
prospective liguidator is a director of the company) (paragraph
10(e) of the Brief)
- EEZEBRENERE
Increasing transparency in the appointment process
: fﬂi}ze D EFEEERMEAMERAIRAZERBRATNES - ASIWSNRESE
Example: within 2 years before making the statement he or his family is a
director, company secretary or provisional liquidator of a relevant company etc.

19
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Further Enhancing the Integrity of the

Winding-up Process (3)

sIIEEBEANTEETFTAE BB AR EREFSSE ANE
A ER G HIERRSITAIKREITS / EREFTAMNSIBVEER
T (ZEZEREESE10(b)E)
Providing that a liquidator would not be absolved from liabilities arising
from the liquidator’s misfeasance or breach of duty / trust notwithstanding
that he has obtained a court order releasing him as liquidator after the
completion of the winding-up (paragraph 10(b) of the Brief)
= IEREEEANRE
Enhancing the protection of creditors
= EHROARIFLIEBRBRHENRERS
Safeguard against frivolous applications to the court
= ERANEZEEEFBR
Liquidators’ liabilities are time-limited
= BHINEZENEEERIEEA - LEAEEHMEBER AT EHEAZH
Similar arrangement for liquidators in major overseas jurisdictions and other

professionals in Hong Kong
20
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Further Enhancing the Integrity of the
Winding-up Process (4)

¢ BEEBMRATERARELIEED - RE (RH) ARIKRNEE
WIS EEANE] - BE - N ERER(ZZEREES
10(a) )
Setting out more clearly the powers, duties, the basis for
determining remuneration, and tenure of office of a provisional
liguidator appointed under different sections of CWUMPO in a
court winding-up (paragraph 10(a) of the Brief)
= CHIRIRBAREBEIRSCARRER M S

Removing uncertainties in the relevant existing provisions

= A0 (BRBIEZR) TR Y $194(1)(aa)REREEBRANES ~ BE -
BlERIE]IESE -
Example: The Bill prescribes the power, duties, the basis for
determining remuneration of the section 194(1)(aa) provisional

liquidators
21
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Other matters (1)

R (IRA1) FRITIESRENKRE
No change to the order of priority of preferential
payments in CWUMPO

= GEFfAEAHEREAZT  BENXF - FIEREEHEANSEER T
= BT

Outstanding entitlements and MPF contributions of employees are
already accorded the highest priority amongst all unsecured
creditors

= MNERHEMESCEIREE AN BUGIAEBIRES
Ahead of other preferential debts such as Government’s statutory
debts

22
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Other matters (2)

#ers (1RAI) £2651%IB1TREMNBITEN A RERITER LR
No change to the existing caps set out in section 265 in
CWUMPO on preferential payments to employees

HREENRFSZEBTCHBRIXESEESN - #5EE LIRAZHMNME

= [WR B2 488
==

As Protection of Wages on Insolvency Fund will continue to pay the
employees’ outstanding entitlements upfront, employees’ interests will not
be affected by maintaining the existing caps

BREsSERER DI ZTFEMEEANCSEIREE  FEMMANER
But upward adjustment of the caps will affect the interests of other
creditors by reducing the amount of realised assets available for
distribution to them

23



Thank you






