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(Ist Draft 2016.06.03)

Employment (Amendment) Bill 2016

Committee Stage

Amendments to be moved by the Honourable LEE Cheuk-yan

(Set 1)
Clause Amendment Proposed
4(1) At the beginning of the proposed section 32N(3C)(b), by adding “subject to
subsection (3CA),”.
4(1) By adding after the proposed section 32N(3C)—
“(3CA) If the employer has engaged a permanent replacement for the

employee, the court or Labour Tribunal must not take that fact
into account in determining, for the purposes of subsection (3B),
whether it is reasonably practicable to comply with an order for
reinstatement or re-engagement, unless the employer shows—

(a)  that it was not practicable for the employer to arrange for
the employee’s work to be done without engaging a
permanent replacement; or

(b) that—

(i) the employer engaged the replacement after the
lapse of a reasonable period, without having heard
from the employee that the employee wished to be
reinstated or re-engaged, and

(1)) when the employer engaged the replacement it was
no longer reasonable for the employer to arrange for
the employee’s work to be done except by a
permanent replacement.”.



Clause

(Ist Draft 2016.06.03)
Employment (Amendment) Bill 2016
Committee Stage

Amendments to be moved by the Honourable LEE Cheuk-yan
(Set 2)

Amendment Proposed

In the proposed section 32NA(1)(b), by deleting “lesser” and substituting
“greater”.

In the proposed section 32NA(1)(b)(i), by deleting “$50,000” and substituting
“$100,000”.

In the proposed section 32NA(1)(b)(ii), by deleting “3 times” and substituting
“6 times”.

In the proposed section 32NA(3), by deleting “Commissioner may, by notice”
and substituting “Legislative Council may, by resolution”.



(Ist Draft 2016.06.03)
Employment (Amendment) Bill 2016
Committee Stage

Amendments to be moved by the Honourable LEE Cheuk-yan

(Set 3)
Clause Amendment Proposed
4(1) In the proposed section 32N(3)(b), by deleting “the employer and the employee
whether they agree” and substituting “the employee whether the employee
agrees”.
4(1) By deleting the proposed section 32N(3A).
4(1) In the proposed section 32N(3B), by deleting everything before “the employee

expresses” and substituting “If”.

8 In the proposed section 32PC(1), by deleting “32A(1)(c)” and substituting
“32A(1)”.
14 In the proposed section 30A(1), in the definition of relief application, by

deleting “32A(1)(c)” and substituting “32A(1)”.

18(1) In the proposed Form 10B, by deleting “32A(1)(c)” and substituting “32A(1)”.



(Ist Draft 2016.06.03)
Employment (Amendment) Bill 2016
Committee Stage

Amendments to be moved by the Honourable LEE Cheuk-yan
(Set 4)

Clause Amendment Proposed

New By adding—
“3A. Section 32M amended (remedies for employment protection)
Section 32M(1), before the full stop—
Add

“and, in the case where the court or Labour Tribunal does
not make an order under section 32N, the court or Labour
Tribunal may, whether or not it has made an award of
terminal payments under section 320, make an award of
compensation under and in accordance with section 32P to
be payable to the employee by the employer as it considers

99 9

just and appropriate in the circumstances™.”.

5 In the proposed section 32NA(1)(a)(ii), by deleting everything before “the
amount”.
5 In the proposed section 32NA(1)(b), by deleting everything before “a sum™.
New By adding—
“6A. Section 32P amended (award of compensation)
Section 32P(1)—
Repeal

everything after “the circumstances,”
Substitute

“if neither order for reinstatement nor order for
re-engagement under section 32N is made.”.”.

12 In the proposed section 77—
(a)  in the definition of former provision—
(i) by adding “, 32M” after “32J”;
(i) by adding *, 32P” after “3207;

(b)  in the definition of specified provision—



(Ist Draft 2016.06.03)

(i) by adding , 32M” after “32J”;
(i) by adding “, 32P” after “320”.



(Ist Draft 2016.06.03)
Employment (Amendment) Bill 2016
Committee Stage

Amendments to be moved by the Honourable LEE Cheuk-yan

(Set 5)
Clause Amendment Proposed
3(2) In the proposed section 32J(4), by adding “, 32NC” after “32N”.
4(1) By adding after the proposed section 32N(3E)—

“(B3EA) Before making an order for reinstatement or re-engagement, the
court or Labour Tribunal must ask the employee whether the
employee agrees to include a term mentioned in subsection (4)(d)
or (6)(g) in the order to be made.

(3EB) If the employee does not express an agreement under subsection
(3EA), the court or Labour Tribunal —

(a) must not include a term mentioned in subsection 4(d) or
(6)(g) in the order for reinstatement or re-engagement to be
made; and

(b)  must explain to the employer and the employee that the
employee may apply to the court or Labour Tribunal for an
order for compliance against the employer under section
32NC if the employee is not reinstated or re-engaged on
the terms specified in the order to be made.”.

403) In the proposed section 32N(4)(d), by adding at the beginning “(if the
employee expresses an agreement for its inclusion)”.

4(7) In the proposed section 32N(6)(g), by adding at the beginning “(if the
employee expresses an agreement for its inclusion)”.

409) In the proposed section 32N(9), by adding “32NC,” before “32PA”.

409) In the proposed section 32N(10), by adding “32NC,” before “32PA”.

New By adding—

“S5A. Sections 32NC and 32ND added
Before section 320—
Add
“32NC.  Order for compliance
(1) This section applies if—
-6 -
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(a)  an order for reinstatement or re-engagement is
made by the court or Labour Tribunal under
section 32N in respect of an employee
dismissed in any of the -circumstances
mentioned in section 32A(1), whether or not
the order is varied under section 32PA (which
order (as so varied, if applicable) is referred to
in this section as the principal order); and

(b)  the principal order does not include a term
mentioned in section 32N(4)(d) or (6)(g).

In this section, if the principal order is varied under
section 32PA—

(a)  employer means the original employer;

(b)  original employer in paragraph (a) has the
same meaning as in section 32PA(2).

The employee may apply to the court or Labour
Tribunal for an order for compliance against the
employer if the employee is not reinstated or
re-engaged on the terms specified in the principal
order by the date so specified.

The application may only be made to the court, or
the Labour Tribunal, that made the principal order.

The application may only be made—

(a) not later than 1 month after the day by which
the employee must be reinstated or
re-engaged under the principal order; or

(b)  within such extended time as may be allowed
by the court or Labour Tribunal.

Before determining the application, the court or
Labour Tribunal must give an opportunity to the
employer and the employee to present each of their
cases in respect of the application.

In determining the application, the court or Labour
Tribunal may take into account any relevant
considerations.

The court or Labour Tribunal may—
(a) refuse the application;

(b) make an order for compliance against the
employer under subsection (9); or

(c)  order that the principal order be varied under
subsection (10).
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(9) If the court or Labour Tribunal finds that the
employer does not have reasonable grounds for the
non-compliance of the principal order, it must make
an order for compliance against the employer. On
making the order, the court or Labour Tribunal must
specify the date by which the employee must be
reinstated or re-engaged on the terms specified in the
principal order, except the term mentioned in section

32N(4)(c) or (6)(f).
(10) If the court or Labour Tribunal finds that the
employer has reasonable grounds for the

non-compliance of the principal order, it must order
that the principal order be varied by—

(a) repealing the date in the term mentioned in
section 32N(4)(c) or (6)(f) and substituting
with a later date by which the employee must
be reinstated or re-engagement; and

(b)  subject to subsection (11), adding a term
mentioned in section 32N(4)(d) or (6)(g).

(11) In exercising its powers under subsection (10)(b),
the court or Labour Tribunal may reduce the amount
mentioned in section 32NA(1)(b) if it considers just
and appropriate in the circumstances.

(12) In determining for the purposes of subsections (9)
and (10) whether or not the employer has reasonable
grounds for the non-compliance of the principal
order, it is for the employer to show that it is no
longer reasonably practicable for the employer to
reinstate or re-engage the employee in accordance
with the principal order—

(a) because of reasons attributable to the
employee; or

(b)  because, since the court or Labour Tribunal
last  found  that  reinstatement  or
re-engagement of the employee is reasonably
practicable, a change of circumstances has
occurred beyond the employer’s control.

32ND. Consequence of failure to comply with an order for
compliance

(1) This section applies if an order for compliance is
made by the court or Labour Tribunal under section
32NC(9).
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The employee may apply to the court for the
exercise of its powers under subsections (7), (8) and
(9) if the employee is not reinstated or re-engaged
on the terms specified in the order for compliance by
the date so specified.

The application may only be made to—

(a)  the District Court if the order for compliance
is made by the Labour Tribunal; or

(b) in any other case, the court that made the
order for compliance.

The application may only be made—

(a) not later than 3 months after the day by which
the employee must be reinstated or
re-engaged under the order for compliance; or

(b)  within such extended time as may be allowed
by the court.

Before determining the application, the court must
give an opportunity to the employer and the
employee to present each of their cases in respect of
the application.

In determining the application, the court may take
into account any relevant considerations.

If the court finds that the employer has failed to
comply with the order for compliance (with or
without reasonable excuse), it must—

(a) order that the employer must pay to the
employee the sums mentioned in section
32NA(1)(a)(i), (a)(ii) and (b); and

(b)  specify the date by which the employer must
pay the sums under paragraph (a).

If the court finds that the employer has failed to
comply with the order for compliance without
reasonable excuse, it may, in addition to the order
under subsection (7), make 1 or more of the
following orders—

(a) that the employer be imposed a maximum
fine of $350,000;

(b)  that the employer be sentenced to a maximum
imprisonment 3 years; and

(c) that the property of the employer be
sequestered.
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(9) The court may order that the whole or any part of
the fine mentioned in subsection 8(a) must be paid
to the employee if it considers just and appropriate
in the circumstances.”.”.

32ND. Enforcement of order for compliance
An order for compliance made under section 32NC(9) is
enforceable in accordance with Order 45 of the Rules of
the High Court (Cap. 4A).”.”.
In the proposed section 32PA(1)(a), by adding “32NC or” before “32PC”.

In the proposed section 32PA(6), by deleting “(g)” and substituting “(if
applicable) section 32N(6)(g)”.

In the proposed section 32PA(7)(d), by adding “(if applicable)” at the
beginning.

In the proposed section 32PA(8)(b), by adding “(if applicable)” at the
beginning.

In the proposed section 32PC(1), by deleting “This” and substituting “Subject
to subsection (1A), this”.

By adding after the proposed section 32PC(1)—
“(1A) This section does not apply if—

(a)  the principal order does not include a term mentioned in
section 32N(4)(d) or (6)(g); or

(b)  the principal order is varied under section 32NC(10).”.

In the proposed definition of specified entitlement, in paragraph (1), by adding
“32NC,” before “32PA”.

In the proposed section 43P(4), by adding “32NC,” before “32PA”.
In the proposed section 43R(4)(ca)(i), by adding “32NC,” before “32PA”.
In the proposed section 43R(4)(ca)(ii), by adding “32NC,” before “32PA”.

In the proposed section 43R(6), in the definition of order for re-engagement,
by adding “32NC,” before “32PA”.

In the proposed section 43R(6), in the definition of order for reinstatement, by
adding “32NC or” before “32PC”.
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In the proposed section 77(5), in the definition of specified provision, by
adding “, 32NC, 32ND” after “32NB”.

In the heading of the proposed section 30A, by adding “32NC,” before

“32PA”.

In the proposed section 30A(1), in the definition of order for re-engagement,
by adding “32NC,” before “32PA”.

In the proposed section 30A(1), in the definition of order for reinstatement, by
adding “32NC,” before “32PA”.

In the proposed section 30A(1), by adding in alphabetical order—

VN

“compliance order application (& i 77 < EH 55 ) means an application
to the tribunal that—

(a)

(b)

is made for the purposes of section 32NC(3) of the
Employment Ordinance (Cap. 57) in relation to an order
for reinstatement or re-engagement against an employer in
respect of an employee dismissed in any of the
circumstances mentioned in section 32A(1) of the
Ordinance; and

seeks to order the employer to reinstate or re-engage the
employee under the terms specified in the order for
reinstatement or re-engagement.”.

By adding after the proposed section 30A(1)—

“(1A) A compliance order application must be in the prescribed form.

(1B)  On a compliance order application being made in accordance with
subsection (1A) and with section 32NC of the Employment
Ordinance (Cap. 57), the registrar—

(a)
(b)

must fix a place and date for hearing the application; and

must serve a notice, in the prescribed form, of the place
and date of the hearing on the employer and the
employee.”.

In the proposed section 30A(6), by adding “a compliance order application,”

after “neither”.

In the proposed section 30A(7), by adding “a compliance order application,”

after “because of”.

By adding before the proposed Form 10A—

“Form 10AA [s. 30A(1A)]

Labour Tribunal Ordinance
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(Cap. 25)

APPLICATION MADE FOR THE PURPOSES OF SECTION
32NC OF THE EMPLOYMENT ORDINANCE (CAP. 57)

[title as in Form ]

To THE LABOUR TRIBUNAL.

This claim, made by me (2) .....ccovvvevvveevieeeeiieeneen. , was heard and
determined by the tribunal. The tribunal made an order for
*reinstatement/re-engagement under section 32N of the Employment

Ordinance (Cap. 57) on the ................ day of .coooovvveiieiiene 20......,
for (D) coeeeieeie (defendant) to *reinstate/re-engage me by
the (C) vovvrveennnnnn. day of .ocoeerieieiie 20....... A copy of the order
accompanies this application. (d)

L (2) oo , apply for an order for compliance
against the defendant under section 32NC of the Employment Ordinance
(Cap. 57).

Dated this ................ [ N0 20......

(Signature of claimant)

* Delete whichever is not applicable.

Note: (@) Insert full name of the claimant making this
application.

(b) Insert full name of the defendant.

(c) Insert date by which the claimant must be reinstated/
re-engaged.

(d) If this application is made in relation to an order for
reinstatement/re-engagement to which any variation
has previously been made under section 32PA of the
Employment Ordinance (Cap. 57), a copy of the order
made for each previous variation must also accompany
this application.

2

18(1) In the proposed Form 10C, in the heading, by deleting “*32PA/32PC” and
substituting “*32NC/32PA/32PC”.

18(1) In the proposed Form 10C, by adding after the first paragraph—

“*The claimant has applied for an order for compliance against the
defendant under section 32NC of the Employment Ordinance (Cap. 57).
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*#A copy of the application accompanies this notice.”.

18(2) In the proposed Form 17, in paragraph 1., by adding—
“(4)  *an order under section 32NC(9) of the Employment Ordinance
(Cap. 57) for the *reinstatement/re-engagement of the claimant
with the following terms—
[terms specified under section 32NC(9) of that Ordinance]
18(2) In the proposed Form 17, by adding—
“1A. *the order for *reinstatement/re-engagement was varied by an

order of the tribunal made under section 32NC(10) of the
Employment Ordinance (Cap. 57) on the day of
20 to the effect as follows—

[terms specified under section 32NC(10) of that Ordinance]”.
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