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Action

l. M eeting with the Administration

(LC Paper No. CB(1)904/15-16(01) — Letter from Hon James TO
Kun-sun dated 10 May 2016
(Chinese version only)

L C Paper No. CB(1)914/15-16(01) — Administration's response to
the letter from Hon James TO
Kun-sun dated 10 May 2016

L C Paper No. CB(1)923/15-16(01) — Further submission from Hong
Kong Institute of Certified
Public Accountants (English

version only))



Action

Discussion

The Bills Committee deliberated (index of proceedings attached at the
Annex).

2. Members noted a further submission from the Hong Kong Institute of
Certified Public Accountants. The Administration would provide a written
response in due course.
(Post-meeting note: The Administration's written response was issued
vide LC Paper No. CB(1)950/15-16(01) on 24 May 2016.)

1. Any other business

L egislative timetable and way forward

3. Members noted that Mr James TO would propose Committee Stage
amendments ("CSAS") to the proposed offence provision relating to the signing
of self-certification that was misleading, false or incorrect under the new section
80(2E) of the Inland Revenue Ordinance (Cap. 112), and forward the draft
CSAsto the Secretariat for circulation to members.

(Post-meeting note: The draft CSAs proposed by Mr James TO was
issued vide LC Paper No. CB(1)983/15-16(01) on 27 May 2016.)

4. Members further noted that in order to allow time for preparation of the
Bills Committee report, the Administration intended to resume the Second
Reading debate on the Bill at the Council meeting of 8 June 2016 (instead of
1 June 2016 as proposed at the last meeting). The Chairman would report the
deliberations of the Bills Committee to the House Committee on 27 May 2016.
The deadline for giving notice to move CSAsto the Bill was 30 May 2016.

5. There being no other business, the meeting ended at 11:47 am.

Council Business Division 1
Legidlative Council Secretariat
1 June 2016




Bills Committee on Inland Revenue (Amendment) Bill 2016

Proceedings of the sixth meeting
on Tuesday, 17 May 2016, at 11:00 am

in Conference Room 2A of the L egidative Council Complex

Annex

Time

marker Speaker Subject(s) Action required
000032 — | Chairman Opening remarks
000058

Agenda ltem | — Meeting with the Administration

000059 —
004659

Chairman
Administration
Mr James TO

Briefing by the Administration on its response to the
the letter from Mr TO dated 10 May 2016
[LC Paper No. CB(1)914/15-16(01)]

In relation to the proposed offence under the new
section 80(2E) of the Inland Revenue Ordinance
(Cap. 112) relating to the signing of self-certification
that was misleading, false or incorrect ("the proposed
offence’), Mr TO made the following enquiries and
suggestions:

(@) the Administration should consider adding a
provision in the Bill to explicitly stipulate that the
Administration could not rely solely on the self-
certification provided by an account holder to
establish that the person concerned committed the
proposed offence;

(b) athough the Inland Revenue Department ("IRD")
"did not need" to rely on the statutory powers
specified in section 80 when raising questions with
an account holder during investigation of suspected
offence under the new section 80(2E), whether the
Administration could confirm/undertake that IRD
"would not" do so, so as to address the concern that
the account holder could not exercise his/her right
to silence and hence might be self-incriminated if
IRD made use of its information gathering powers
under section 80 to seek information from the
account holder during the investigation;

(c) if the Administration would not consider the
suggestion of seeking confirmation by IRD from an
account holder on a self-certification made when
IRD had reasonable doubt to suspect that the
account holder had committed the proposed
offence, whether IRD would consider, as an
aternative, requiring the reporting financial
ingtitution ("FI") concerned to seek a self-
certification from the account holder again. Only if
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(d)

()

the account holder provided incorrect information
when making the further self-certification, should
IRD take enforcement actions,

how IRD would prove that an account holder had
committed the proposed offence if the person
exercised higher right to silence during
investigation; and

whether reporting FIs would be required to, for
investigation purpose, furnish IRD with a copy of
the self-certification signed by account holders.

The Administration advised that:

(@

(b)

(©

(d)

(€)

when reporting Fls sought self-certification from
account holders, they would need to aert them of
the purpose of the self-certification for automatic
exchange of information in tax matters ("AEQI"),
and the possible legal liabilities on the part of the
account holders;

IRD would require the reporting FI concerned to
provide a copy of self-certification made by an
account holder for any investigation of whether the
account holder concerned had committed the
offence under the new section 80(2E);

the new section 80(2E) provided for two
indispensable elements constituting the proposed
offence, namely that an account holder in making a
self-certification made a statement that was
misleading, false or incorrect in a materia
particular, and that the account holder knew, or was
reckless as to whether, the statement was
misleading, false or incorrect in a materia
particular;

as each case should be considered having regard to
its actual circumstances, the Administration was not
in a position to commit not to make use of
section 80 when conducting investigations;

it would render the proposed offence futile if the
Bill provided that an account holder could confirm
with IRD on the self-certification made, or make
further self-certification to the reporting Fl, after
investigation had commenced, and that no offence
would be committed so long as the person could
provide correct information when making
confirmation with IRD or making further self-
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certification to the reporting Fl; and

(f) if an account holder exercised his’her right to keep
silence during investigation, IRD would make use
of all available evidence, including circumstantial
evidence (e.g. whether the account holder had been
convicted of tax evason in a reportable
jurisdiction), to prove whether the account holder
had committed the proposed offence.

Mr TO considered it:

(@) difficult to ascertain whether certain information
was "miseading” in relation to the proposed
offence; and

(b) unfair to impose sanctions on account holders given
that they might not be familiar with the concept of
"jurisdiction(s) of residence" ("[E4 FIIEEEEE").

The Administration explained that:

(a) the wording of "misleading"”, "false" and "incorrect”
adopted in the new section 80(2E) generaly
followed the existing section 80. Other overseas
jurisdictions (such as Singapore) aso adopted
similar wording in their offence provisions
regarding self-certification provided by account
holders under the AEOI arrangement;

(b) whether certain information was misleading, false
or incorrect was to be determined on the basis of the
actual circumstances of each case. If certain
important information in a material particular was
missing in a statement (e.g. omission of indication
by the account holder that he/she was the tax
resident of a certain reportable jurisdiction), and
such omission made others wrongly believe that
what was provided in the statement was the whole
truth about the fact, this might constitute a
misleading statement;

(c) generally speaking, whether an individual was a tax
resident of a jurisdiction was determined having
regard to the person's physical presence or stay in a
place (say, whether over 183 days within a tax
year). In the case of a company, the test was the
place of incorporation or where the central
management and control of the entity laid. An
account holder should be able to ascertain their own
tax residence; and
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(d) the Organisation for Economic Co-operation and
Development had established a portal providing
infformation  regarding tax residency rules
application in jurisdictions that were committed to
implementing AEOI. The Administration would
advise the public and reporting Fls to refer to the
tax residency rules of respective jurisdiction on the
website.

The Administration indicated that it had provided the
explanations in the light of Mr TO's concerns and
suggestions made at the meeting, and confirmed that it
would not amend the proposed offence provision or
introduce additional provisions to the Bill as he
requested.

Mr TO indicated his intention to move Committee
Stage amendments ("CSAS") in relation to the proposed
offence and to provide the draft CSAs for circulation to
members.

Agendaltem || — Any other business

004700 —
004908

Chairman
Administration

L egidative timetable
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