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File Ref.: IB&W/2/1/5/4C 
 
 

LEGISLATIVE COUNCIL BRIEF 

 
Companies (Winding Up and Miscellaneous Provisions) Ordinance 

(Chapter 32) 

 
Companies (Winding Up and Miscellaneous Provisions) 

(Amendment) Bill 2015 

 
INTRODUCTION 

At the meeting of the Executive Council on 29 September 2015, 
the Council ADVISED and the Chief Executive ORDERED that the 
Companies (Winding Up and Miscellaneous Provisions) (Amendment) 
Bill 2015 (the Bill) at Annex A should be introduced into the Legislative 
Council (LegCo). 
 
 
JUSTIFICATIONS 

2. To improve and modernize Hong Kong’s corporate winding-up 
regime, we need to amend the Companies (Winding Up and 
Miscellaneous Provisions) Ordinance (Chapter 32) (CWUMPO) and its 
subsidiary legislation. 
 
3. To reinforce Hong Kong’s position as a major international 
business and financial centre, we have conducted a comprehensive 
review of the relevant provisions in CWUMPO and prepared the Bill to 
improve and modernize the corporate winding-up regime, taking into 
account relevant overseas developments.   
 
4. The policy objectives of the Bill are to increase protection of 
creditors, streamline the winding-up process and further enhance the 
integrity of the winding-up process.  The major legislative proposals 
are set out in paragraphs 5 to 10 below. 
 
Increasing protection of creditors 
 
5. The nature of doing business often requires companies to 
operate on credit which enables them to trade, develop and expand.  
For a company that is financially distressed or insolvent, the corporate 
winding-up regime serves to ensure that the value of the remaining 
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assets of the insolvent company will be preserved as far as possible and 
that the assets will be distributed amongst the creditors of the company, 
including its employees, suppliers and contractors, in a fair and orderly 
manner.  An efficient and effective winding-up regime will give 
protection and confidence to investors and creditors and promote the 
business environment in Hong Kong. 
 
6. The key proposals in the Bill which will increase protection of 
creditors in the course of a winding-up are – 

 
(a)  providing for the power of the court to set aside transactions 

at an undervalue entered into by a company within five years 
before the commencement of its winding-up.  A “transaction 
at an undervalue” is defined as a transaction entered into by a 
company prior to its winding-up that involves an outright gift 
given by the company to a party, or entered into by the 
company with a party on terms that provides for the company 
to receive no consideration or for a consideration which is 
significantly less than the value of the subject of the 
transaction;  

(b)  introducing standalone provisions in CWUMPO on the court’s 
power to set aside transactions which are unfair preferences 
entered into by a company prior to its winding-up that 
unfairly put a particular creditor in a better position than 
other creditors.  This proposal will enhance clarity and 
rectify the anomalies in CWUMPO (which currently 
incorporates and applies the relevant provisions in the 
Bankruptcy Ordinance (Chapter 6) (BO) by reference) arising 
from applying the relevant BO provisions in the corporate 
winding-up context;  

(c)  providing for the liabilities of directors and members 
concerned to contribute to the assets of the company in 
connection with a redemption or buy-back of the company’s 
own shares out of capital in cases where the company is 
wound up within one year of the relevant payment out of 
capital; 

(d)  introducing additional safeguards to reduce the risk of abuse 
in a director-initiated creditors’ voluntary winding-up 
commenced under section 228A1 of CWUMPO.  For example, 
there will be restrictions on the powers of the relevant 
provisional liquidator, who will be liable to a fine in case of 

                                                       
1  Under the section 228A procedure, after the directors of a company have formed an 

opinion that the company cannot by reason of its liabilities continue its business, 
they may commence a winding-up of the company voluntarily, in the absence of a 
resolution of the members of the company. 
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non-compliance without reasonable excuse; and 

(e)  enhancing the requirements relating to the first creditors’ 
meeting upon the commencement of a creditors’ voluntary 
winding-up to ensure that the creditors would have sufficient 
time and information to prepare for the meeting and make 
informed decisions; and restricting the powers of the 
members-appointed liquidator and the directors before the 
holding of the first creditors’ meeting and the appointment of 
a liquidator respectively in order to safeguard against 
potential abuse.  If a liquidator or director without 
reasonable excuse fails to comply with a relevant requirement, 
the liquidator or director will be liable to a fine. 

 
7. Annex B gives a more detailed account of the individual 
proposals under paragraph 6(d) to (e) above and also sets out other 
proposals which improve certain existing provisions and definitions in 
CWUMPO. 
 
Streamlining the winding-up process 
 
8. In a court winding-up or a creditors’ voluntary winding-up of 
an insolvent company, the creditors may appoint a committee of 
inspection (COI) to represent the creditors and contributories of the 
company for supervising and giving directions to the liquidator during 
the course of the winding-up.  To streamline the winding-up process in 
order to save time and costs for administering such cases, the Bill 
introduces a number of provisions which aim to improve the 
proceedings of COIs, promote court-free procedures and simplify other 
related procedures.  The key proposals in the Bill for this purpose are -  
 

(a)  allowing the bills of costs or charges of the liquidators’ agents 
in a court winding-up to be approved by the COI, in which 
case the matter would not need to be put to the court for 
examination and determination as currently required;  

(b)  enabling the liquidator in a court winding-up to exercise the 
power to appoint a solicitor to assist in performing the 
liquidator’s duties by giving seven days’ advance notice to the 
COI (or to the creditors in case there is no COI) instead of the 
current requirement for obtaining the sanction of the court or 
the COI;  

(c)  allowing communications by a liquidator with members of the 
COI and other persons (such as creditors and contributories) 
by electronic means with their prior consent, while a recipient 
of a document from the liquidator may still request the 
document to be sent in hard copy form.  A liquidator, who 
fails to provide the document in hard copy form to the 
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recipient upon request, will be liable to a fine; and  

(d)  streamlining and rationalising the proceedings of COIs, such 
as - 

(i)  allowing remote attendance at meetings of COIs by the 
use of technology; 

(ii)  enabling COIs to perform their functions and make 
decisions through written resolutions sent by post or 
electronic means; and 

(iii)  prescribing the maximum and minimum numbers of 
members of COIs. 

 
9. Annex C gives a more detailed account of the proposal under 
paragraph 8(d)(iii) and also sets out other proposals which streamline 
the proceedings of COIs and enhance the clarity of the relevant 
provisions. 
 
Further enhancing the integrity of the winding-up process 
 
10. The liquidator has an important role in the winding up of a 
company and is generally responsible for taking over, realizing and 
selling the assets of the company being wound up, and settling the 
claims of creditors of the company according to their respective 
entitlements.  In some winding-up cases, a provisional liquidator is 
appointed to protect and preserve the assets of a company pending 
further steps in the winding-up process before formal appointment of a 
liquidator.  The Bill introduces a number of measures to improve 
certain regulatory measures for liquidators and provisional liquidators 
in order to further enhance the integrity of the winding-up process.  
The key proposals in the Bill for this purpose are - 
 

(a)  setting out more clearly the powers, duties, the basis for 
determining remuneration, and tenure of office of a 
provisional liquidator2 appointed under different sections of 
CWUMPO in a court winding-up in order to remove 
uncertainties in the relevant existing provisions;  

(b)  providing that a liquidator would not be absolved from 
liabilities arising from the liquidator’s misfeasance or breach 

                                                       
2  In a court winding-up, a provisional liquidator may be appointed under section 193 

before the making of the winding-up order to protect and preserve the assets of a 
company pending the court’s hearing of the petition for winding-up.  On the 
making of the winding-up order by the court, a person will be appointed as a 
provisional liquidator under section 194 to administer the winding-up pending the 
appointment of the liquidator. 
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of duty / trust3 notwithstanding that he has obtained a court 
order releasing him as liquidator after the completion of the 
winding-up, such that a creditor or other interested party may 
apply to the court for leave to take legal action under the 
relevant provision of CWUMPO against the liquidator after the 
liquidator’s release; 

(c)  deterring touting for appointment as provisional liquidator or 
liquidator by expanding the existing statutory prohibition on 
offering an inducement to a member / creditor of a company 
with a view to securing or preventing an appointment or 
nomination as a provisional liquidator or liquidator of that 
company to cover any such inducement offered to any person;  

(d)  suitably expanding the list of persons disqualified for 
appointment as a provisional liquidator or liquidator to also 
cover persons with potential conflicts of interest, etc.; 

(e)  introducing a new requirement for disclosure by a prospective 
provisional liquidator and prospective liquidator of specified 
relationships between him or his immediate family members, 
etc. and the company being wound up before his formal 
nomination or appointment in order to increase transparency 
in the appointment process.  A person will be liable to a fine if 
he acts as a provisional liquidator or liquidator in 
contravention of this requirement;  

(f)  stipulating procedures for resignation and removal of a 
liquidator in a voluntary winding-up, and  

(g)  improving the private and public examination procedures of 
CWUMPO which are part of the process of investigation 
conducted by the liquidator during a winding-up to ascertain 
information about the company’s affairs and property etc. 

 
A more detailed account of the individual proposals under (d) to (g) 
above is given in Annex D. 
 
Other technical proposals 
 
11. The Bill also proposes other technical amendments which are 
                                                       
3 Section 276 of CWUMPO provides, inter alia, that if it appears that any past or 

present liquidator of the company has misapplied or retained or become liable or 
accountable for any money or property of the company, or has been guilty of any 
misfeasance or breach of duty or breach of trust in relation to the company, the 
court may make an order to compel such past or present liquidator to repay or 
restore the money or property.  However, at present the application of section 276 
is limited by section 205 of CWUMPO, which provides that an order of the court 
releasing the liquidator shall discharge him from all liability in respect of any act 
done or default made by him in the administration of the affairs of the company. 
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set out in Annex E.  These technical amendments include, for example, 
aligning the time limits for giving notices in the Gazette for certain 
actions in the commencement of a voluntary winding-up, and repealing 
superfluous provisions in CWUMPO, etc.  
 
 
OTHER OPTIONS 

12. Introducing legislative amendments to CWUMPO is the only 
option to give effect to the proposals to improve the corporate 
winding-up regime. 
 
 
THE BILL 

13. The Bill contains 189 clauses.  The main provisions of the Bill 
are set out as follows-  
 

(a)  Clauses 20, 21 and 26 amend CWUMPO to provide for the 
liabilities of directors and members concerned to contribute to 
the assets of the company in connection with a redemption or 
buy-back of shares out of capital; 

(b)  Clauses 33 to 35 amend CWUMPO to set out more clearly the 
duties, the basis for determining remuneration, and tenure of 
office of provisional liquidators in a court winding-up; 

(c)  Clause 36 amends CWUMPO to, amongst other things, 
simplify the procedure for the liquidator to appoint a solicitor 
to assist in a court winding-up by giving advance notice to the 
COI; 

(d)  Clause 37 introduces new provisions in CWUMPO to set out 
more clearly the provisions on the powers of provisional 
liquidators in a court winding-up; 

(e)  Clauses 39 and 95 amend CWUMPO to enhance the 
regulatory provisions on misfeasance or breach of duty / trust 
of liquidators notwithstanding their release by the court; 

(f)  Clauses 42 and 74 amend CWUMPO to prescribe the 
maximum and minimum numbers of members of COIs; 

(g)  Clauses 43 and 44 amend CWUMPO to streamline and 
rationalise the proceedings of COIs in addition to the 
amendments covered by Clauses 42, 45 and 74; 

(h)  Clause 45 introduces new provisions in CWUMPO to allow 
remote attendance at COI meetings and to enable a COI to 
make decisions through written resolutions;  

(i)  Clauses 59 and 60 amend CWUMPO to provide for additional 
safeguards in a director-initiated creditors’ voluntary 
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winding-up commenced under section 228A of CWUMPO; 

(j)  Clause 73 amends CWUMPO to enhance the requirements 
relating to the first creditors’ meeting upon the 
commencement of a creditors’ voluntary winding-up; Clauses 
75 and 81 introduce new provisions in CWUMPO to restrict 
the powers of the members-appointed liquidator and the 
directors before the holding of the first creditors’ meeting and 
the appointment of a liquidator respectively; 

(k)  Clauses 76 and 163 introduce new provisions in CWUMPO 
and the Companies (Winding-up) Rules (Chapter 32H) (CWUR) 
respectively to stipulate the procedures for removal and 
resignation of a liquidator in a voluntary winding-up; 

(l)  Clause 85 introduces new provisions in CWUMPO to expand 
the list of persons disqualified for appointment as a 
provisional liquidator or liquidator and to introduce a new 
requirement for disclosure by a prospective provisional 
liquidator and prospective liquidator of specified relationships 
between him or his immediate family members, etc. and the 
company concerned; 

(m)  Clauses 88 to 90 introduce new provisions in CWUMPO on 
the court’s power to set aside transactions at an undervalue 
and transactions which are unfair preferences, which were 
entered into by a company within a specified period before 
commencement of winding-up; 

(n)  Clause 98 amends CWUMPO to expand the existing 
provisions on the prohibition of offering inducements to 
secure or prevent appointment as a provisional liquidator or 
liquidator; 

(o)  Clauses 101, 123, 137 and 144 introduce new provisions in 
CWUMPO and amend CWUR to improve the private and public 
examination procedures; 

(p)  Clause 105 introduces new provisions in CWUMPO to allow 
liquidators to communicate with members of the COI and 
other persons by electronic means;  

(q)  Clause 116 amends the Twelfth Schedule of CWUMPO to set 
out the penalties for the relevant offence provisions in the Bill; 

(r)  Clauses 168 and 169 amend the CWUR to allow the bills of 
costs and charges of the liquidators’ agents to be approved by 
the COI without taxation by the court; 

(s)  Clauses 119 and 174 to 189 contain the transitional and 
savings provisions, and consequential and technical 
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amendments to certain subsidiary legislation of CWUMPO4 
and other relevant ordinances. 

 
 
LEGISLATIVE TIMETABLE 

14. The legislative timetable for the Bill is as follows – 
 

Publication in the Gazette 
 

2 October 2015 

First Reading and commencement of 
Second Reading debate in LegCo 
 

14 October 2015 

Resumption of Second Reading debate, 
committee stage and Third Reading 

to be notified 

 
 
IMPLICATIONS OF THE PROPOSAL 

15. The proposal has economic, financial and civil service 
implications as set out in Annex F.  The Bill is in conformity with the 
Basic Law, including the provisions concerning human rights.  It has 
no other sustainability implications and no productivity, environmental, 
family, competition or gender implications.  The amendments 
proposed in the Bill will not affect the current binding effect of 
CWUMPO.   
 
 
PUBLIC CONSULTATION 

16. In the course of this legislative exercise, we have worked 
closely with an Advisory Group5 (AG).  We conducted a three-month 
public consultation on the legislative proposals from April to July 2013 
and published the consultation conclusions in May 2014.  We briefed 
the Standing Committee on Company Law Reform (SCCLR) and the 
LegCo Panel on Financial Affairs on the consultation conclusions in 
June 2014 and July 2014 respectively.  We also engaged the AG and 
relevant stakeholder groups6 in April and July 2015 respectively to 
                                                       
4 The items of subsidiary legislation amended are the Companies (Fees and 

Percentages) Order (Chapter 32C), the Companies (Disqualification Orders) 
Regulation (Chapter 32I) and the Companies (Reports on Conduct of Directors) 
Regulation (Chapter 32J). 

5 The Advisory Group was established in 2012 to provide technical input and expert 
advice to the Government on the corporate insolvency law improvement exercise.   
It is chaired by the Official Receiver (OR) and comprises insolvency practitioners, 
academics, individual members of the Standing Committee on Company Law 
Reform and representatives from professional bodies. 

6 The stakeholder groups include the Hong Kong Association of Banks, the Hong 
Kong Bar Association, the Hong Kong Institute of Certified Public Accountants, the 
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seek their comments on the draft provisions of the Bill.  The AG, 
SCCLR, the Panel and relevant stakeholders indicated support for this 
legislative exercise.  The general public has not expressed any negative 
views on the exercise. 
 
 
PUBLICITY 

17. A press release will be issued on the gazettal of the Bill.  A 
spokesman will be made available for answering media enquiries.     
 
 
BACKGROUND 

18. Under CWUMPO, there are three types of winding-up of 
companies –  
 

(a)  “court winding-up” – CWUMPO sets out a number of grounds 
on which a company may be wound up by the court upon 
petition by a relevant party7.  The grounds which are more 
frequently invoked are (i) the company is unable to pay its 
debts; or (ii) the court is of the opinion that it is just and 
equitable that the company should be wound up; 

(b)  “members’ voluntary winding-up” – A company may also wind 
up voluntarily.  If the members of a company resolve that the 
company be wound up voluntarily, and where a certificate of 
solvency8 has been issued and delivered to the Registrar of 
Companies, then the winding-up would proceed as a 
“members’ voluntary winding-up”.  In respect of the 
company’s financial position, the company should be solvent; 
and 

(c)  “creditors’ voluntary winding-up” – Further to sub-paragraph 
(b) above, if the certificate of solvency has not been issued and 
delivered, then the winding-up would proceed as a “creditors’ 
voluntary winding-up”.  In respect of the company’s financial 

                                                                                                                                                           
Hong Kong Institute of Chartered Secretaries, the Hong Kong Institute of Directors, 
the Law Society of Hong Kong, the Hong Kong Federation of Trade Unions, the Hong 
Kong and Kowloon Trades Union Council, the Chinese General Chamber of 
Commerce, the Chinese Manufacturers’ Association of Hong Kong, the Federation 
of Hong Kong Industries, the Hong Kong General Chamber of Commerce and the 
Hong Kong Chinese Importers’ and Exporters’ Association.  

7 A creditor, a contributory (e.g. a member of the company) and the company itself 
are amongst those who may present a petition to the court for the winding-up of a 
company. 

8 A certificate of solvency is issued by the directors of a company certifying that the 
company will be able to pay its debts in full within a period not exceeding 12 
months from the commencement of the winding-up of the company. 
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position, the company should be insolvent. 
 
19. The last major amendments made to the corporate winding-up 
regime occurred in 1984.  Since then, a number of other amendments 
have been made to various provisions on corporate insolvency at 
different times focusing on specific issues.  However, over the years, 
some comparable common law jurisdictions (e.g. the United Kingdom 
and Australia) have completed more extensive legislative exercises to 
reform their statutory provisions on winding-up.  We have made 
reference to the relevant overseas experiences in our review.  Our 
review of the corporate winding-up regime covers the following five 
aspects of the winding-up process– 
 

(a)  commencement of winding-up; 

(b)  appointment, powers, vacation of office and release of 
provisional liquidators and liquidators; 

(c)  conduct of winding-up; 

(d)  voidable transactions such as transactions at an undervalue 
(paragraph 6(a)) and unfair preferences (paragraph 6(b)); and 

(e)  investigation during winding-up, offences antecedent to or in 
the course of winding-up, and powers of the court. 

 
20. In parallel, we are developing detailed proposals to introduce a 
new statutory corporate rescue procedure and insolvent trading 
provisions for Hong Kong.  The Government announced a package of 
proposals for this legislative initiative in May 2014.  Built on the 
general support of the LegCo Panel on Financial Affairs and relevant 
stakeholders, we are preparing drafting instructions for the amendment 
bill and will engage with stakeholders on the details in the coming 
months.  Having regard to the scale of the exercise and the complexity 
of the issues involved, our target is to introduce the relevant 
amendment bill into LegCo in 2017/18. 
 
 
ENQUIRIES 

21. Enquiries in relation to the LegCo Brief should be directed to 
Mr Billy AU, Principal Assistant Secretary for Financial Services and the  
Treasury (Financial Services) 4 at 2528-9016. 
 
 
 
Financial Services Branch 
Financial Services and the Treasury Bureau 
30 September 2015 
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OTHER MAJOR PROPOSALS FOR 

INCREASING PROTECTION OF CREDITORS 
 
 
(a) introducing additional safeguards in the section 228A 

procedure of CWUMPO (paragraph 6(d) of the main paper) –  
These additional safeguards include (i) requiring that the 
company’s meeting must have been summoned before the 
commencement of the winding-up; (ii) requiring that a 
provisional liquidator must have been appointed before the 
commencement of the winding-up; and (iii) restricting the 
powers of the provisional liquidator such that, with a few 
exceptions, he may exercise powers conferred on a liquidator 
only if he has obtained the sanction of the court; 
 

(b) enhancing the requirements relating to the first creditors’ 
meeting upon the commencement of a creditors’ voluntary 
winding-up and restricting the powers of the 
members-appointed liquidator and the directors before the 
holding of the first creditors’ meeting and the appointment of a 
liquidator respectively (paragraph 6(e) of the main paper) – at 
present, the company is required to summon the first 
creditors’ meeting for the same day as the members’ meeting 
or the next following day.  However, CWUMPO does not 
provide for the minimum period of notice required for 
summoning the first creditors’ meeting.  The present position 
is unsatisfactory as creditors may not have sufficient time to 
prepare for the first creditors’ meeting.  Therefore, we propose 
to remove the existing requirement of holding the first 
creditors’ meeting on the same day as, or the next following 
day after, the day of the company’s meeting; to prescribe a 
minimum notice period of seven days for summoning the first 
creditors’ meeting; and to provide that the first creditors’ 
meeting is to be held within fourteen days after the holding of 
the members’ meeting.  At the same time, in order to 
safeguard against potential abuse of powers by the 
members-appointed liquidator or the directors of the company 
before the holding of the first creditors’ meeting and the 
appointment of a liquidator respectively, we propose to restrict 
their powers.  For example, a liquidator is required to obtain 
the sanction of the court before exercising any powers of a 
liquidator except the following – (i) take into custody all 
property to which the company is entitled; (ii) dispose of 
perishable goods and other goods that are likely to diminish in 
value if not immediately disposed of; or (iii) do all things 
necessary for the protection of the company’s assets;  
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(c) improving the existing provisions under section 267 of 

CWUMPO on invalidating floating charges created before the 
winding-up by extending the claw-back period in relation to 
floating charges created in favour of “persons who are 
connected with the company” from 12 months to two years  
before commencement of winding-up (paragraph 7 of the main 
paper);   

 
(d) expanding the list of persons (to also include e.g. the spouse of 

a director of the debtor-company) in relation to whom more 
stringent requirements will be imposed under the relevant 
provisions on voidable transactions (paragraph 7 of the main 
paper); and 

 
(e)  enhancing the procedural requirements relating to the 

conversion of a members’ voluntary winding-up to a creditors’ 
voluntary winding-up in cases where the liquidator is of the 
opinion that the company will not be able to pay its debts in 
full.  The improvements include, for example, specifying a 
time limit (i.e. 28 days) that the creditors’ meeting must be 
held after the liquidator has formed that opinion; and 
requiring the liquidator to prepare a statement of the position 
of the company’s affairs containing the particulars of the 
company’s assets and liabilities for consideration by the 
creditors’ meeting (paragraph 7 of the main paper). 

 
 



 
OTHER MAJOR PROPOSALS FOR  

STREAMLINING THE WINDING-UP PROCESS  
 
 
(a) Prescribing the maximum and minimum numbers of members 

of the COIs (paragraph 8(d)(iii) of the main paper) – at present,  
there is no provision in CWUMPO which sets a maximum 
number of members of a COI in a court winding-up, while in a 
creditors’ voluntary winding-up, the creditors may appoint a 
COI of not more than five members (and if a COI is appointed 
by the creditors, the company may appoint up to five persons 
to act as COI members).  There is no provision for a minimum 
number of COI members, but it is provided that 
notwithstanding a vacancy in the COI, the remaining 
members, if not less than two, may continue to act.  The Bill 
amends the relevant provisions to set the maximum number 
of members of a COI at seven so as to avoid the situation 
where an unreasonably large COI may stifle its decision 
making process.  The minimum number of members of a COI 
is set at three to minimize the chance of a deadlock; 

 
(b) Introducing other provisions to streamline the proceedings of 

COIs and enhance clarity of the relevant provisions 
(paragraph 9 of the main paper) by - 

 
(i)  providing that it is not necessary to fill a vacancy in a COI 

if the total number of the continuing members does not 
fall below the prescribed minimum number and the 
liquidator and a majority of the continuing members 
agree that, having regard to the position in the 
winding-up, it is unnecessary for the vacancy to be filled; 

 
(ii)  stipulating that a body corporate may be a member of a 

COI;  
 
(iii)  providing that a member of a COI would be capable of 

being represented by another person duly authorized by 
a letter of authority or by a general power of attorney; 

 
(iv)  removing the mandatory requirement that the COI must 

meet at least once a month, and providing for flexibility 
that the liquidator may summon a meeting of the COI as 
and when necessary;  
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(v)  requiring that the liquidator shall summon a first 
meeting of the COI to be held within six weeks from the 
date of his appointment or the appointment of the COI 
(whichever is the later); 

 
(vi)  requiring that the liquidator must give five days’ written 

notice of the date, time and place of a COI meeting to 
every member of the COI;   

 
(vii) providing that the liquidator must, after the first meeting 

of the COI, summon a meeting of the COI to be held 
within 21 days if such a meeting is requested in writing 
by a COI member or his representative;  

 
(viii) providing that the liquidator must, after the first meeting 

of the COI, hold a meeting of the COI on a date specified 
by the COI if the COI has resolved that a meeting is to be 
so held; and  

 
(ix)  providing expressly that a member of the COI is entitled 

to reasonable travelling expenses incurred directly by the 
COI member or his representative for travelling within 
Hong Kong to attend COI meetings or on COI business;  

 
(c) providing for a prescribed form of statutory demand for use by 

a creditor to demand payment of a debt from the 
debtor-company before petitioning to the court for the winding 
up of the company so as to avoid disputes over the validity or 
effect of a demand (paragraph 9 of the main paper); and 

 
(d) setting out the existing powers of the liquidator in sections 

199(1) and (2) of CWUMPO for different types of winding-up in 
new Schedule 25 of CWUMPO to improve clarity (paragraph 9 
of the main paper). 
 

 
 



 

OTHER MAJOR PROPOSALS FOR  

FURTHER ENHANCING THE INTEGRITY OF THE WINDING-UP 

PROCESS 
 
 
(a) expanding the list of persons disqualified for appointment as a 

provisional liquidator or liquidator (paragraph 10(d) of the 
main paper) – Apart from undischarged bankrupts and bodies 
corporate, the list would be expanded to cover also (i) persons 
having a conflict of interest including creditors, debtors, 
directors/former directors, company secretaries/former 
company secretaries, receivers or managers of the property of 
the company being wound up, or auditors of the company; (ii) 
persons against whom a disqualification order 1  has been 
made by the court and remaining in effect; and (iii) persons 
with mental incapacity.  The Bill proposes that a person 
under sub-paragraph (i) or (ii) may be appointed as a 
provisional liquidator or liquidator with the leave of the court; 
 

(b) introducing a new requirement for disclosure by a prospective 
provisional liquidator and a prospective liquidator (paragraph 
10(e) of the main paper) – A person must make a disclosure 
statement on the specified relationships (if any) between him 
or his immediate family members, etc. and the company to the 
appointing parties before he is to be formally nominated for 
appointment or appointed as provisional liquidator or 
liquidator of the company.  The specified relationships 
include – 

(i)  the prospective provisional liquidator or prospective 
liquidator is, or at any time within two years before 
making the statement was – 
(A)  a member of the company, its holding company or its 

subsidiary; 
(B)  a creditor or debtor of the company, its holding 

company or its subsidiary; 
(C)  a director or company secretary of the company, its 

holding company or its subsidiary; 
(D)  an employee of the company, its holding company or 

its subsidiary; 
                                                       
1  The court may make various orders under the CWUMPO and the Securities and 

Futures Ordinance (Chapter 571) as defined under section 168R(5) of CWUMPO to 
disqualify a person for a specified period from acting as a director, provisional 
liquidator or liquidator of a company, a receiver or manager of a company’s 
property, or in any way, whether directly or indirectly, being concerned or taking 
part in the promotion, formation or management of a company. 
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(E)  an auditor of the company; 
(F)  a receiver or manager of the property of the company; 
(G)  a provisional liquidator or liquidator of the company; 
(H)  a legal advisor of the company, its holding company or 

its subsidiary; or 
(I)  a financial advisor of the company, its holding 

company or its subsidiary; and 

(ii)  An immediate family member of the prospective 
provisional liquidator or prospective liquidator is, or at 
any time within two years before making the statement 
was, a person mentioned in sub-paragraph (i)(C), (E), (F) 
or (G); 

A prospective provisional liquidator and a prospective 
liquidator who fails to include any of the specified 
relationships in the statement will be liable to a fine.  It would 
be a defence if he can prove that he had made reasonable 
enquiries, and after making these enquiries, he had no 
reasonable grounds for believing that there existed such 
specified relationship with respect to his nomination or 
appointment as provisional liquidator or liquidator; 
 

(c) providing for procedures for the removal of a liquidator in a 
creditors’ voluntary winding-up (in addition to the procedures 
for removal of a liquidator in a court winding-up or a members’ 
voluntary winding-up, which are currently stipulated); and 
providing for procedures for the resignation of liquidators in a 
voluntary winding-up (paragraph 10(f) of the main paper); 

 
(d) improving the private examination procedure (i.e. where the 

court may summon the persons concerned to attend before it 
and be examined on oath) under section 221 of CWUMPO 
(paragraph 10(g) of the main paper) by— 

 
(i)  providing expressly that the person being examined may 

at the person’s own expense employ a solicitor with or 
without counsel;  
 

(ii)  providing that the evidence in support of the application 
for a private examination order in the form of a report to 
the court is confidential;  
 

(iii)  requiring the application to state in particular what 
orders are to be sought; 
 

(iv)  specifying that, for invoking a private examination 
procedure, the provisional liquidator or liquidator is the 
eligible party who can make an application to the court, 
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and in case of a court winding-up, the OR is an eligible 
party as well; 
 

(v)  providing that the court has the power to require a 
person to submit an affidavit to give information 
concerning the promotion, formation, trade, dealings, 
affairs or property of the company;  
 

(vi)  confirming the case law position by providing expressly 
that self-incrimination is not an excuse for not complying 
with a requirement imposed for the procedure; 
 

(vii) providing for the inclusion in the notice and the order for 
examination of a warning statement that on conviction 
for perjury during the examination, a person will be liable 
to a fine and imprisonment; and 
 

(viii) providing for the application of the section (as new 
sections 286B and 286C) to both a court winding-up and 
a voluntary winding-up; and 

 
(e) improving the public examination procedure (i.e. where the 

court may direct the persons concerned to attend before it and 
be publicly examined) under section 222 of CWUMPO 
(paragraph 10(g) of the main paper) by - 
  
(i)  widening the scope of application of the procedure by 

removing the requirement that the OR or the liquidator 
must have alleged that “fraud” has been committed 
before the procedure can be initiated; 

 
(ii)  apart from past or present officers of the company, 

adding further categories of person (i.e. past or present 
liquidators, receivers or managers of the property of the 
company or any person who is or has been concerned, or 
is or has taken part, in the promotion, formation or 
management of the company) that may be ordered to 
attend before the court for a public examination; and 

 
(iii)  confirming the case law position by providing expressly 

that self-incrimination is not an excuse for not complying 
with a requirement imposed for the procedure; and 

  
(iv)  introducing technical amendments which are the same 

as those set out in paragraphs (d)(i), (ii) and (vii) above. 
 



 
OTHER TECHNICAL AMENDMENTS 

(paragraph 11 of the main paper) 
 
 
 The other technical proposals are –  
 
(a)  clarifying the relevant existing provision by specifying that –  

(i)  in a creditors’ voluntary winding-up, the COI (or in its 
absence, the creditors’ meeting) is the authority for 
deciding that an audit of the account of a liquidator will 
not be required; and 

(ii)  in a members’ voluntary winding-up, the relevant 
authority is the members’ meeting; 

 
(b)  providing that where a director or the company secretary (or 

any other relevant person as requested by the provisional 
liquidator or liquidator) is required under CWUMPO to submit 
a statement of affairs after the commencement of a court 
winding-up, the provisional liquidator or liquidator (as the 
case may be) may require any person mentioned in section 
190(2)(a)-(d) of CWUMPO to submit an affidavit of concurrence 
in relation to a statement of affairs; and providing that these 
persons are entitled to be paid the costs and expenses 
incurred for the purpose; 

 
(c)  shortening the period required for a liquidator to publish a 

notice of his appointment in the Gazette and deliver the notice 
to the Registrar of Companies for registration from 21 days to 
15 days after the date of his appointment; 

 
(d)  consequential to the proposal to expand the list of persons 

disqualified for appointment as a provisional liquidator or 
liquidator (paragraph 10(d) of the main paper and paragraph 
(a) of Annex D), providing corresponding technical 
amendments to widen the scope for application for vacation of 
office and for release by a liquidator in a winding-up; 

 
(e)  empowering the provisional liquidator (in addition to OR) to 

apply to the court under section 227B(1) of CWUMPO for an 
order to dispense with first meetings of creditors and 
contributories and to appoint a liquidator and a COI in a 
winding-up subject to a regulating order; 
 

(f)  extending the time limit in which a company is required to give 
notice of a resolution for voluntary winding-up in the Gazette 
from 14 days to 15 days to take into account the weekly 
schedule of making the gazettal arrangement; 
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(g)  streamlining the procedure for the settlement of a list of 

contributories1 by the liquidator in a court winding-up by 
replacing the existing requirement on the liquidator to appoint 
a time and place for the purpose of settling the list and dealing 
with objections with a simpler procedure through which the 
liquidator may deal with these matters through written 
communications;  
 

(h)  clarifying that the “relevant date” under section 227E(3) of 
CWUMPO in a winding-up by the court with a regulating order 
should be the date of the winding-up order; 
 

(i)  repealing section 228(1)(c) of CWUMPO as it is superfluous; 
 
(j)  harmonizing the meaning of “proper books of account” under 

section 274(2) of CWUMPO with that of “accounting records” 
under the new Companies Ordinance (Chapter 622);  

 
(k)  removing inconsistent references to “breach of duty” and 

“breach of trust” by replacing both references with “breach of 
duty or breach of trust” in section 276 of CWUMPO; and 

 
(l)  making a general provision to require a sender to include his 

contact information in the notice or document to be sent to a 
recipient which requires a reply (e.g. notice of creditors' 
meeting) under the CWUMPO provisions to facilitate the 
recipient in contacting the sender.  

 

                                                       
1 A contributory is a person who is liable to contribute to the assets of a company in 

the event of its winding up and the settlement of a list of contributories facilitates 
the identification of who the contributories are. 



 

ECONOMIC, FINANCIAL AND CIVIL SERVICE IMPLICATIONS 
 
 
Economic Implications 
 
 The proposal will help enhance Hong Kong’s business 
environment, thereby strengthening our position as an international 
financial and business centre.  In particular, the proposal will increase 
the protection of creditors, streamline the winding-up process and 
further enhance the integrity of the winding-up process. 
 
 
Financial and Civil Service Implications 
 
2. The proposal will not introduce any change to the existing fee 
levels and structures of the Judiciary and insolvency-related services 
rendered by the Official Receiver’s Office (ORO) and hence it does not 
have any revenue implications. 
 
3. The OR will be given additional regulatory powers under the 
proposal.  ORO should be able to absorb the workload arising from the 
exercise of such new powers by its existing staffing resources.  
Additional resources, if required, would be sought in accordance with 
the established mechanism. 

 
4. As regards the implications on the Judiciary, under the 
established funding arrangements agreed between the Government and 
the Judiciary, the Government should provide the Judiciary with the 
necessary manpower and financial resources relating to this proposal 
should such needs arise in future. 
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