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5 July, 2017
Hon Andrew Leung Kwan-Yuen, GBS, JP
Chairman of the Legislative Council,
Legislative Council Complex
1 Legislative Council Road,
Central, HK.

Dear Chairman Leung,

Stamp Duty (Amendment) Bill 2017

The Administration has given notice to the Legislative Council for the
resumption of second and third reading of the captioned Bill. I have submitted four
sets of proposed CSAs to the Bill for your kind consideration. The Administration is
of the view that my proposed CSAs are outside the scope and have charging effect.
Here is my reply to the Administration’s views.

The aim of the Bill is to introduce a new flat rate of 15% for the ad valorem
stamp duty (AVD) payable on certain instruments dealing with residential property
and to provide for related matters. This is the subject and effect of clauses 5, 7 and 10
of the Bill.

The four sets of my proposed CSAs are to improve the Bill taking into
account of the tremendous economic burden put on affected buyers due to the
new proposed much higher rate. A new flat rate of 15% for the AVD implies that
residential property buyers need to pay about 1-2 million dollars of stamp duty for a
flat of saleable area of 700 square feet, the price of which is about 7.5 million to 13
million dollars according the price index from the Rating and Valuation Department.
Yet, the stamp duty under the lower AVD rates at Scale 2 (3.75% for considerations
higher than 6.72 million and less than 20 million dollars) would be just 280,000 to
500,000 dollars, substantially less.

The proposed higher rate would be an unnecessary burden to home buyers in
those cases where they buy a new (usually larger) home to replace the only old
(usually smaller) home as they could get back the difference of stamp duty amount:
amount payable at the new flat rate of 15% minus amount payable at Scale 2,
provided that they sell the old home within six months after they buy the new home
under the existing refund mechanism.

In addition, in the proposed paragraphs (C) of Head 1(1) and Head 1(1A) in the
First Schedule in clauses 10(4) and 10(6) of the Bill respectively, it is proposed that
all other persons executing the instrument are liable for the payment of AVD at the
new flat rate of 15%. At the Bills Committee held on 13 June 2017, the
Administration clearly spelled out that estate agents are caught by in the “all other
persons executing” phrase although it is not the Administration’s intention to do so.
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From the Administration’s reply in paper CB(1)1119/16-17(02), an estate
agent, in general, signing a provisional agreement for sale and purchase in the
capacity of a witness will not be regarded as a liable person. Thus, in general,
estate agents will not be liable to pay stamp duty.

It is only when an estate agent uses the signed instrument to recover his/her
agent commission by submitting the signed instrument as evidence that the estate
agent will be caught by this. Yet, the Administration is well informed that in general,
estate agents will separately enter into an estate agency agreement with their clients
on provision of services and relevant commission. Therefore, it is rarely that estate
agents will need to use the signed instrument as evidence.

Still, for one reason or another where an estate agent who signs a provisional
agreement for sale and purchase and needs to recover the agent commission (1% of
the flat price) from the buyer or seller by submitting the signed provisional
agreement as evidence, then the estate agent is liable for the payment of AVD at the
new flat rate of 15% when the buyer or seller did not pay the stamp duty at the new
flat rate. In de facto, the Government is asking the estate agent not to recover the
agent commission when the buyers or sellers do not pay their 15% stamp duty if the
agent has to use the signed instrument as evidence. This would pose a very unfair
liability upon estate agents and the financial burden is very high, at a rate of the new
proposed 15%!

Indeed, if the Government would, as what the new Chief Executive said, add
some human touch to policies and amend the persons liable for the payment of AVD
under different scales of the First Schedule to the Ordinance to cater for exempting
estate agents from the stamp duty payment, it would be the best. Yet, subject to the
limitation of the scope of the Bill, I can only confine my proposed CSA on
exempting estate agents from payment of the new residential stamp duty.

In order to lower the financial impact arising from the new flat rate of 15%,
four sets of CSA are proposed to clauses 5, 7, 10(4) and 10(6) of the Bill:-

1. to provide for a bank guarantee mechanism so that the difference of
stamp duty payable at the new flat rate of 15% minus the stamp duty
payable at Scale 2 could be paid by bank guarantee instead, thus
relieving buyers’ financial burden in those “buy first sell later” cases;

2. to extend the statutory time limit for disposal of the original property
under the existing refund mechanism from six months to nine months;

3. an alternative option to extend the statutory time limit for disposal of
the original property under the existing refund mechanism from six
months to twelve months;

4. to exclude estate agents from “all other persons executing” proposed in
the Bill.

From the above explanation, it is clearly seen that all the CSAs proposed
arise from the proposed new flat rate of 15% (which is the subject of the Bill)
and nothing more. The subject and effect of the proposed CSAs are just to relieve
the financial burden upon certain buyers in dealing with certain instruments affected
by the proposed new flat rate, that is, within the subject of the Bill.



The principal of the existing refund mechanism has not been changed. It is just
the technical aspect is slightly tuned to allow for more flexibility for payment and
extension of statutory time limit subject to the application from the buyers.

Thus, it is submitted that all the CSAs proposed are within the scope of the
Bill and should be admissible under Rule 57(4) of the RoP.

As far as the charging effect of the proposed CSAs is concerned, it should be
noted that in any case, it is the duty of the IRD to receive application of refund of
stamp duty under the existing refund mechanism, the proposed CSAs would
allow IRD to receive earlier any intended application together with the stamp duty
payable at the lower AVD rate at Scale 2 (which should be collected by IRD) and the
difference (which should be refunded) be paid by bank guarantee. This would be
neither new nor distinct to IRD officers.

In fact, this would reduce substantially the work load of IRD having to
refund the difference (amount to be refunded) later under the existing refund
mechanism.

Furthermore, there is already the statutory time limit in the existing refund
mechanism. To extend it longer would be neither new nor distinct also.

In addition, from the figures of the Administration reply in paper
CB(1)1050/16-17(03), the average number of refund of stamp duty for the “buy first
sell later” cases under the existing refund mechanism is 175 cases every month since
the introduction of the New Residential Stamp Duty last November in 2016. The
anticipated number of cases affected by the proposed CSAs would be comparatively
less as the price of residential property increases higher and higher and it is getting
more difficult for Hong Kong residents to replace their old homes.

With regard to the exclusion of estate agents from “all other persons executing”
in the letter of law, the Administration replied to the Bills Committee that IRD have
not so far in the past required an estate agent to pay the stamp duty. There is indeed
no history of any revenue to be collected from estate agents that may be forgone
as far as stamp duty is concerned.

Thus, it is submitted that all the CSAs proposed do not carry charging
effect and should be admissible under Rule 57(6) of the RoP.

Yours sincerely,

James To Kun-sun

Member of the Legislative Council
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