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Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions)
(Amendment) Bill 2017

Committee Stage

Amendments to be moved by the Secretary for Financial Services and the Treasury

Clause Amendment Proposed

7t In the proposed section 5A, by adding—

“(5A) To avoid doubt, for the purposes of this section, it is
immaterial whether the subject matter of a transaction
referred to in subsection (3), (4) or (5) is in Hong Kong or
elsewhere.”.

3 By deleting subclause (8) and substituting—
“(8) After section 7(5)—
Add

“(5A) To avoid doubt, in relation to a legal professional, the
power to publish guidelines under this section does not
affect the sole discretion of the Law Society to
determine the content of Practice Direction P as defined
by section 9A(3) of the relevant Ordinance in relation to

the Law Society.”.”.
8 By deleting subclause (12).

9(10)® In the proposed paragraph (i), in the English text, by deleting “TSCP”
and substituting “TCSP”.

! Having regard to views raised at the last Bills Committee meeting, Clause 7 is to clarify beyond doubt that it is
immaterial whether the subject matter of a transaction referred to in section 5A(3), (4) or (5) is in Hong Kong or
elsewhere.

% Having regard to views raised by the Law Society of Hong Kong (“LSHK”), Clause 8 is to clarify that the LSHK
may have regard to or take into account the Practice Direction P in providing guidance on anti-money laundering and
counter-terrorist financing (“AML/CTF”) requirements under the Anti-Money Laundering and Counter-Terrorist
Financing (Financial Institutions) Ordinance (“AMLQ”), and that the LSHK has the sole discretion to determine the
content of Practice Direction P as defined under the Legal Practitioners Ordinance (“LPQO”).

¥ Clause 9 is to amend a typo.
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18* In the proposed section 53ZK(1)(d)(viii), by deleting “or”.

18 In the proposed section 53ZK(1)(d)(ix), by deleting “Society;” and
substituting “Society; or”.

18 In the proposed section 53ZK(1)(d), by adding—
“(x) the Estate Agents Authority;”.

26° By adding—
“(91A) Schedule 2, section 18(1)—
Repeal
“institution may”
Substitute
“institution or a DNFBP may”.
(91B) Schedule 2, section 18(1)(a)—
Repeal
“institution’s”
Substitute
“institution’s or the DNFBP’s”.
(91C) Schedule 2, section 18(1)(b)—
Repeal
“institution”
Substitute
“institution or the DNFBP”.
(91D) Schedule 2, section 18(2)—
Repeal
“institution”
Substitute

* Having regard to views raised at the last Bills Committee meeting, Clause 18 is to allow the Registrar of Companies
to disclose information to the Estate Agents Authority under the proposed new section 53ZK(1) of the AMLO.

® Having regard to views raised at the Bills Committee meetings, Clause 26 is (i) to allow designated non-financial
businesses and professions to rely on intermediaries to conduct customer due diligence measures; (ii) to cover
qualified estate agents in comparable jurisdictions as one of the specified intermediaries for carrying out customer due
diligence measures; and (iii) to amend the record-keeping requirement from six years to at least five years.
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26

26

26

26

26

“institution or a DNFBP”.
(91E) Schedule 2, section 18(3)(a)—

Repeal

“institution”

Substitute

“institution or the DNFBP”.”.

By deleting subclause (92) and substituting—
“(92) Schedule 2, section 18(3)(a)—
Repeal subparagraphs (i), (ii), (iii) and (iv)
Substitute
“(i) an accounting professional;
(if) an estate agent;
(iii) alegal professional,
(iv) aTCSP licensee;”.”.

By deleting subclause (93).

By deleting subclause (94) and substituting—
“(94) Schedule 2, section 18(3)(b)—
Repeal
“ or

Substitute a semicolon.”.

By adding—

“(94A) Schedule 2, section 18(3)(c)—
Repeal
“business in an equivalent jurisdiction,”
Substitute

“business in an equivalent jurisdiction, or a person who
carries on in an equivalent jurisdiction a business similar to

that carried on by an estate agent,”.”.

By deleting subclause (96) and substituting—



“(96) Schedule 2, section 18(3)(c)(iii)—
Repeal
“authorities.”
Substitute
“authorities or the regulatory bodies (as may be applicable);

or-.-.

26(97) In the proposed section 18(3)(d), by deleting “an institution” and
substituting “in the case of a financial institution, an institution”.

26 By adding—
“(98A) Schedule 2, section 18(4)—
Repeal
“A financial institution”
Substitute
“A financial institution or a DNFBP”.
(98B) Schedule 2, section 18(4)(a)—
Repeal
“institution”
Substitute
“institution or the DNFBP”.”.

26 By adding—
“(99A) Schedule 2, section 18(4)(b)—
Repeal
“institution” (wherever appearing)
Substitute
“institution or the DNFBP”.”.

26(101) In the proposed section 18(4)(c), by deleting “if” and substituting “in
the case of a financial institution, if”.



26 By adding—
“(102A) Schedule 2, section 18(6)—
Repeal
“institution” (wherever appearing)
Substitute
“institution or a DNFBP”.”.

“(102B) Schedule 2, section 18(6)—
Repeal

Its

Substitute

an-.

26(103) In the proposed section 18(7), by deleting the definition of
intermediary financial institution and substituting—

“intermediary financial institution (54 A & gif%FE) means a
financial institution mentioned in subsection (3)(b);”.

26 By adding—

“(110A) Schedule 2, section 20(2)—
Repeal
g
Substitute
“at least 5”.

(110B) Schedule 2, section 20(3)—
Repeal
g
Substitute

“at least 5”.”.

34(1)° By deleting the proposed section 9A(1AA) and substituting—

® Having regard to views raised by the LSHK, Clause 34 is to clarify the consequential amendments to the LPO that
the Council of the LSHK must take into account Practice Direction P and has the discretion in determining (i) whether
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“(LAA) Without limiting subsection (1), where the Council considers
that the conduct—

(@) involves an alleged breach referred to in subsection
(1AAB)(a) or (b); and

(b) is conduct that should be inquired into or investigated,

the Council must submit the matter to the Tribunal Convenor

for the purpose of inquiring into or investigating the
conduct.”.

34(1) In the proposed section 9A(1AAB), by deleting “(1AA)” and
substituting “(1LAA)(a)”.

34(1) By deleting the proposed section 9A(1AAC) and substituting—

“(QAAC) The Council must take into account Practice Direction P
when considering whether conduct falls within subsection
(1AA) (a) or (b).”.

34(2) In the proposed section 9A(3), by adding in alphabetical order to the
proposed definitions—

“Practice Direction P (4F+55| P) means any practice direction
issued by the Society for providing guidance in relation to
the operation of AML/CTF requirements;”.

a conduct involves an alleged breach of AML/CTF requirements; and (ii) should be inquired into or investigated
before the conduct can be referred to the Solicitors Disciplinary Tribunal for follow-up.

6



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) (Amendment) Bill
2017

Committee Stage

Amendments to be moved by the Secretary for Financial Services and the Treasury
Marked-up Version

[Note: This marked-up version is for crude reference only. In case of doubt or discrepancy,
the CSA version shall prevail.]

(Financial Institutions) Ordinance

Chapter: 615 Anti-Money Laundering and Counter-Terrorist Financing Gazette Number |Version Date

Section:  [5A |Schedule 2 has effect in relation to DNFBPs | |

(1) Schedule 2 has effect in relation to a DNFBP in accordance with this section.
(2) An AML/CTEF requirement applies to a DNFBP of a particular type if the relevant provision by or under
which the requirement is made—

(a) states that the provision applies to a DNFBP (without limiting the type of DNFBP) or to the
particular type of DNFBP;

(b) requires a DNFBP (without limiting the type of DNFBP) or the particular type of DNFBP to comply
with the provision; or

(c) otherwise applies the requirement or the provision to a DNFBP (without limiting the type of
DNFBP) or to the particular type of DNFBP.

(3) An AML/CTF requirement that applies to a DNFBP who is an accounting professional or a legal
professional only applies, when, by way of business, the accounting professional or the legal professional,
in Hong Kong, prepares for or carries out for a client a transaction concerning one or more of the
following—

(a) the buying or selling of real estate;

(b) the managing of client money, securities or other assets;

(c) the management of bank, savings or securities accounts;

(d) the organization of contributions for the creation, operation or management of corporations;

(e) the creation, operation or management of—

(i) legal persons; or

(1) legal arrangements;

(f) the buying or selling of business entities;

(q) a service specified in the definition of trust or company service in section 1 of Part 1 of Schedule 1.

(4) An AML/CTEF requirement that applies to a DNFBP who is an estate agent only applies when the estate
agent is involved, in Hong Kong, in a transaction concerning the buying or selling of real estate for a
client (as defined by section 2(1) of the Estate Agents Ordinance (Cap. 511)).




(5) An AML/CTF requirement that applies to a DNFBP who is a TCSP licensee only applies, when, by way of
business, the TCSP licensee, in Hong Kong, prepares for or carries out for a client a transaction concerning a
service specified in the definition of trust or company service in section 1 of Part 1 of Schedule 1.

(5A) To avoid doubt, for the purposes of this section, it is immaterial whether the subject matter of a
transaction referred to in subsection (3), (4) or (5) is in Hong Kong or elsewhere.

(6) In this section—

AML/CTF requirement (27582 2D FEE R XE) means a requirement set out in Part 2, 3 or 4
of Schedule 2.

Section: 7 Guidelines for operation of Schedule 2Relevantautherity-may- (15 of 2011 01/04/2012
lish auideli

(1) A relevant authority or a regulatory body may publish in the Gazette any guideline that it considers
appropriate for providing guidance in relation to the operation of any provision of Schedule 2.

(2) A guideline published by the Monetary Authority, Securities and Futures Commission-e+lasuranee
Awutherity-may— , Insurance Authority or a regulatory body may incorporate or refer to a guideline or
document, or any part of a guideline or document, from time to time issued or published by the
Monetary Authority, Securities and Futures Commission, Insurance Authority or the regulatory body
underertastrance-Authority-under the relevant Ordinance.

(3) A relevant authority or a regulatory body may from time to time amend the whole or any part of any
guideline published under this section in a manner consistent with the power to publish the guideline
under this section, and—

(@) the other provisions of this section apply, with necessary modifications, to the amendments to the
guideline as they apply to the guideline; and

(b) any reference in this or any other Ordinance to the guideline (however expressed) is, unless the
context otherwise requires, to be construed as a reference to the guideline as so amended.

(4) A failure by any person to comply with a provision in any guideline published under this section does
not by itself render the person liable to any judicial or other proceedings but, in any proceedings under
this Ordinance before any court, the guideline is admissible in evidence; and if any provision set out in
the guideline appears to the court to be relevant to any question arising in the proceedings, the provision
must be taken into account in determining that question.

(5) In considering whether a person has contravened a provision of Schedule 2, a relevant authority or a
regulatory body must have regard to any provision in the guideline published under this section that is
relevant to the requirement.

e i ” ;

(5A) To avoid doubt, in relation to a legal professional, the power to publish guidelines under this section
does not affect the sole discretion of the Law Society to determine the content of Practice Direction P as
defined by section 9A(3) of the relevant Ordinance in relation to the Law Society.

(6) A guideline published under this section is not subsidiary legislation.
(7) Inthis section—




; I o 5A3) o leat professional:
relevant Ordinance (73 B85 Bl)—

(a) in relation to the Insurance Authority, means the Insurance Companies Ordinance (Cap 41);
| (b) in relation to the Monetary Authority, means the Banking Ordinance (Cap 155);-and
(c) in relation to the Securities and Futures Commission, means the Securities and Futures Ordinance
(Cap 571);
(d) in relation to the HKICPA, means the Professional Accountants Ordinance (Cap. 50);
(e) in relation to the Law Society, means the Legal Practitioners Ordinance (Cap. 159); and
(f)__in relation to the Estate Agents Authority, means the Estate Agents Ordinance (Cap. 511).

Section: |9 [Power to enter business premises etc. for routine inspection  [18 of 2015 13/11/2015 |

| (1) For the purpose of ascertaining whether a financial institution or a TCSP licensee a-finaneial-institution
is complying or has complied with, or is likely to be able to comply with, the requirement specified
under subsection (2), an authorized person may at any reasonable time—

| (@) enter the business premises of the financial institution or the TCSP licenseethe-financial-institution;

(b) inspect, and make copies or otherwise record details of, any record or document relating to the
business carried on, or any transaction carried out, by the financial institution or the TCSP
licenseethe-financiakinstitution; and

(c) make inquiries of—

(i) the financial institution or the TCSP licenseethe-financialinstitution; or

(ii) subject to subsection (6), any other person, whether or not connected with the financial
institution or the TCSP licenseethe—financial-institution, whom the authorized person has
reasonable cause to believe to have information relating to, or to be in possession of, any
record or document referred to in paragraph (b),

concerning any record or document referred to in paragraph (b), or concerning any transaction

carried out in the course of the business carried on by the financial institution or the TCSP

licenseethe-finaneianstitution.

(2) The specified requirement is the requirement not to contravene—

(@) any provision of this Ordinance;

(b) any notice or requirement given or imposed under this Ordinance;

(c) any of the conditions of any licence under this Ordinance; or

(d) any other condition imposed under this Ordinance.

(3) Subject to subsection (8), an authorized person in exercising any power under subsection (1)(b) may
require—

(@) the financial institution or the TCSP licenseeinstitution; or

(b) subject to subsection (7), any other person, whether or not connected with the financial institution
or the TCSP licenseeinstitution, whom the authorized person has reasonable cause to believe to
have information relating to, or to be in possession of, any record or document referred to in
subsection (1)(b),

to do any of the acts specified in subsection (4).

(4) The specified acts are—

(a) to give the authorized person access to any record or document referred to in subsection (1)(b), and
produce the record or document within the time and at the place specified by the authorized person;
and

(b) to answer any question regarding the record or document.

(5) Subject to subsection (8), an authorized person in exercising any power under subsection (1)(c) may
| require the financial institution, the TCSP licensee orfirancialinstitution-or— the other person referred
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(6)

(7)

(8)

(9)

(10)

(11)
(12)

(13)
(14)

(15)

to in subsection (1)(c) to—

(a) give the authorized person access to any record or document referred to in subsection (1)(b), and
produce the record or document within the time and at the place specified by the authorized person;
and

(b) answer any question raised for the purposes of subsection (1)(c).
An authorized person may only exercise the power under subsection (1)(c)(ii) if the authorized person
has reasonable cause to believe that the information sought cannot be obtained by the exercise of the
power under subsection (1)(c)(i).
An authorized person may only exercise the power under subsection (3)(b) if the authorized person has
reasonable cause to believe that the record or document or the information sought cannot be obtained by
the exercise of the power under subsection (3)(a).
This section is not to be construed as requiring_a financial institution or a TCSP licensee-a—firancial
nstitution to disclose any information or produce any record or document relating to the affairs of any
of its customers to an authorized person who is appointed by a relevant authority (referred to in this
section as other regulatory authority) other than the relevant authority in relation to the financial
institution or the TCSP licenseethe-financial-institution, unless the other regulatory authority is satisfied,
and certifies in writing that it is satisfied, that the disclosure or production is necessary for the purposes
of this section.

If a person gives an answer in accordance with a requirement imposed under subsection (3) or (5), the

authorized person may in writing require the person to verify, within the time specified in the

requirement, the answer by statutory declaration.

If a person does not give an answer in accordance with a requirement imposed under subsection (3) or

(5) for the reason that the information concerned is not within the person’s knowledge, the authorized

person may in writing require the person to verify, within the time specified in the requirement, that fact

and reason by statutory declaration.

A statutory declaration under subsection (9) or (10) may be taken by the authorized person.

A relevant authority may authorize in writing any person, or any person belonging to a class of persons,

as an authorized person for the purposes of this section.

A relevant authority must provide an authorized person authorized by it with a copy of its authorization.

When exercising a power under this section, an authorized person must as soon as reasonably

practicable produce a copy of the relevant authority’s authorization for inspection.

In this section—

business premises (F£7% &z FT)—

(@) in relation to an authorized institution, means any premises used by the institution in connection
with its business, including—
(i) the institution’s principal place of business in Hong Kong;
(ii) a local branch or local office established or maintained by the institution;
(iii) a place of business of the institution used solely for the purposes of—
(A) the administration of the affairs or business of the institution;
(B) the processing of transactions; or
(C) the storage of documents, data or records; and
(iv) a place of business of the institution, or a place of business of the institution belonging to a
class of places of business, declared in a notice under section 2(14)(ca) of the Banking
Ordinance (Cap 155) not to be a place of business, or a class of places of business, for the
purposes of the definition of local office in section 2(1) of that Ordinance;
(b) in relation to a licensed corporation, means its premises as approved by the Securities and Futures
Commission under section 130(1) of the Securities and Futures Ordinance (Cap 571);
(c) inrelation to an authorized insurer, means any premises at which the insurer carries on business;
(d) inrelation to an appointed insurance agent, means—



(i) any premises at which the principal of the agent carries on business; and
(i) if the agent carries on business in any non-domestic premises other than the premises referred
to in subparagraph (i), the non-domestic premises;

(e) in relation to an authorized insurance broker, means any premises at which the broker carries on
business;

(f) in relation to a licensed money service operator, means any premises at which the licensed money
service operator may operate a money service as shown in the register maintained under section 27;
(Amended 18 of 2015 s. 69)

(9) inrelation to the Postmaster General, means—

(i) any premises at which the Postmaster General operates a remittance service; and
(ii) any premises at which the remittance service operated by the Postmaster General is managed:;
and (Amended 18 of 2015 s. 69)

(n) in relation to an SVF licensee, means any premises of the licensee that is used by the licensee in
connection with its business; (Added 18 of 2015 s. 69); and

(i) in relation to a TCSP licensee, means any premises at which the FSCPTCSP licensee carries on
business, including a place of business used for the purpose of—

(i)  the administration of the affairs or business of the TCSP licensee;
(ii) the processing of transactions; or
(iii) the storage of documents, data or records;

local branch (ZA3t14317), in relation to an authorized institution, has the meaning given by section 2(1) of
the Banking Ordinance (Cap 155);

local office (A3t ##EE BR), in relation to an authorized institution, has the meaning given by section 2(1) of
the Banking Ordinance (Cap 155).

|Section: [53ZK  |Permitted disclosures by Registrar | |

(1) Despite section 53Z1, the Registrar may—

(a) disclose information in the form of a summary compiled from any information in the
Registrar’s possession. including information provided by a person under a provision of this
Ordinance, if the summary is so compiled as to prevent particulars relating to the business or
identity, or the trading particulars, of any person from being ascertained from it;

(b) disclose information to the Review Tribunal;

(c) disclose information with the consent of the person from whom the information was obtained
or received and, if the information relates to a different person, with the consent also of the
person to whom the information relates;

(d) subject to subsection (2), disclose information to—

(i) the Financial Secretary;
(i) the Monetary Authority;
(iii) the Insurance Authority;

(iv) the Securities and Futures Commission;

(V) the Privacy Commissioner for Personal Data;
(vi) The Ombudsman;

(vii)  a public officer authorized under subsection (6);
(viii)  the HKICPA:or

(ix) the Law Seeiety: Society; or




(x) the Estate Agents Authority;

(e) subject to subsection (2), disclose information to an authority or regulatory organization
outside Hong Kong that, in the opinion of the Registrar—

() performs functions similar to the functions of the Registrar under this Ordinance or
requlates, supervises or investigates banking, insurance or other financial services or
legal or accounting services; and

(i) is subject to adequate secrecy provisions.
(2) The Registrar may disclose information under subsection (1)(d) or (e) only if satisfied—
(a) that it is desirable or expedient that the information should be disclosed in the interest of
licensees or their customers, or in the public interest; or
(b) that—
(0] the disclosure will enable or assist the recipient of the information to perform the
recipient’s functions; and
(ii) it is not contrary to the interest of licensees or their customers, or to the public
interest, that the information is so disclosed.
(3) The Registrar may, in disclosing any information under subsection (1), impose any condition that the
Registrar considers appropriate.
(4) Without limiting subsection (3), the Registrar may impose a condition that—
(a) the person to whom the information is disclosed (first person) must not disclose the
information to another person without the Registrar’s consent; and
(b) a person obtaining or receiving the information, directly or indirectly, from the first person
must not disclose the information to another person without the Registrar’s consent.
(5) Subsection (1)(c) does not require the Registrar to disclose in or in relation to a civil proceeding any
information that the Registrar may disclose, or has disclosed, under that subsection.
(6) The Financial Secretary may authorize a public officer as a person to whom information may be
disclosed under subsection (1)(d)(vii).
(7 A person who knowing of a condition imposed under subsection (4), contravenes the condition, or
aids, abets, counsels or procures any person to contravene it, commits an offence.
(8) A person who commits an offence under subsection (7) is liable—
(a) on conviction on indictment to a fine of $1,000,000 and to imprisonment for 2 years; or
(b) on summary conviction to a fine at level 6 and to imprisonment for 6 months.
Schedule: |2 Requirements Relating to Customer Due Diligence and L.N. 16 of 2015 |01/04/2015

Record-keeping

18.

Division 4

Miscellaneous

Carrying out customer due diligence measures by means of intermediaries

(1) Subject to subsection (2), a financial astitutien—mayinstitution or a DNFBP may carry out any

customer due diligence measure by means of an intermediary specified in subsection (3) if—
(@) the intermediary consents in writing to be the financial institatien’s—institution’s or the




DNFEBP’s intermediary; and
(b) the financial institutien-institution or the DNFEBP is satisfied that the intermediary will on
request provide a copy of any document, or a record of any data or information, obtained by
the intermediary in the course of carrying out the customer due diligence measure without
delay.
| (2) A financial institutien-institution or a DNFEBP that carries out a customer due diligence measure by
means of an intermediary remains liable under this Ordinance for a failure to carry out that
customer due diligence measure.
(3) The specified intermediary is—
(&) any of the following persons who is able to satisfy the financial-iastitution_institution or the
DNFBP that they have adequate procedures in place to prevent money laundering and terrorist
financing—

(i) an accounting professional;
(ii) _an estate agent;
(iii) _a legal professional;

(iv) a TCSP licensee;

(b) a financial institution that is an authorized institution, a licensed corporation, an authorized
insurer, an appointed insurance agent or an authorized insurance broker:-o«;
(c) a lawyer, a notary public, an auditor, a professional accountant, a trust or company service
provider or a tax advisor practising in an equivalent jurisdiction, or a trust company carrying
on trust business—n—an—eguivalentjurisgietion; business in an equivalent jurisdiction, or a
person who carries on in an equivalent jurisdiction a business similar to that carried on by an
estate agent, or an institution that carries on in an equivalent jurisdiction a business similar to
that carried on by an-intermediaryfinancialinstitutionan intermediary financial institutiona
financiabinstitution mentioned in paragraph (b), that—
(i) is required under the law of that jurisdiction to be registered or licensed or is regulated
under the law of that jurisdiction;
(if) has measures in place to ensure compliance with requirements similar to those imposed
under this Schedule; and
(iii) is supervised for compliance with those requirements by an authority in that jurisdiction
that performs functions similar to those of any of the relevant authorities or the
regulatory bodies (as may be applicable); orautherities:
(d) an-nstitution in the case of a financial institution, an institution that—
(i) is a related foreign financial institution in relation to the financial institution; and
(ii)  satisfies the conditions in subsection (3A).
(3A) The conditions are that—
(a) the related foreign financial institution is required under group policy—
(i) to have measures in place to ensure compliance with requirements similar to the
requirements imposed under this Schedule; and
(i) to implement programmes against money laundering and terrorist financing; and
(b) the related foreign financial institution is supervised for compliance with the requirements
mentioned in paragraph (a) at a group level—
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(i) by arelevant authority; or
(i) by an authority in an equivalent jurisdiction that performs, in relation to the holding
company or the head office of the financial institution, functions similar to those of a
relevant authority under this Ordinance.
(4) Afinancianstitution-A financial institution or a DNEBP that carries out a customer due diligence
measure by means of an intermediary must—

(&) immediately after the intermediary has carried out that measure, obtain from the intermediary
the data or information that the intermediary has obtained in the course of carrying out that
measure, but nothing in this paragraph requires the financial iastitutien—institution or the
DNFEBP to obtain at the same time from the intermediary a copy of any document, or a record
of any data or information, that is obtained by the intermediary in the course of carrying out
that measure; and

(b) ensure that the intermediary will, if requested by the financial institution-institution or the
DNFBP within the period referred to in section 20(2) or (3) of this Schedule, as the case
requires, provide to the financial institution or the DNFBPinstitution a copy of any document,
or a record of any data or information, obtained by the intermediary in the course of carrying
out that measure as soon as reasonably practicable after receiving the request; and

(c) # in the case of a financial institution, if the intermediary is a specified intermediary under
subsection (3)(d), take reasonable measures to mitigate the risk of money laundering or
terrorist financing involved.

(6) Nothing in this section prevents a financial institution-institution or a DNFBP from carrying out a
customer due diligence measure by s an agent but such a financial institution or a
DNFBPinstitution remains liable under this Ordinance for a failure to carry out that customer due
diligence measure.

(7) In this section—

group of companies (2 7]4E ) has the meaning given by section 2(1) of the Companies Ordinance
(Cap. 622);

group policy (ZE[HETK) means a policy of the group of companies to which the financial institution
belongs that applies to—

(a) the financial institution; and
(b) the relevant related foreign financial institution;

holding company (##£ 2y &]), in relation to a financial institution, means a holding company within the
meaning of section 13 of the Companies Ordinance (Cap. 622);

. ) . Y ) .

intermediary financial institution (/- A\ & &i##5) means a financial institution mentioned in
subsection (3)(b);
related foreign financial institution (H R ~1h & i), in relation to a financial institution, means
another institution that—
(a) carries on, in a place outside Hong Kong, a business similar to that carried on by an
intermediary financial institution; and
(b) falls within any of the following descriptions—
(i) itis within the same group of companies as the financial institution;
(i) _if the financial institution is incorporated in Hong Kong, it is a branch of the financial
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institution;
(iii) if the financial institution is incorporated outside Hong Kong—
(A) it is the head office of the financial institution; or
(B) it is a branch of the head office of the financial institution.

(Amended E.R. 2 of 2014)
Part 3
Record-keeping Requirements

20. Duty to keep records

(1) A financial_institution or a DNFBP-institution must—

(@) in relation to each transaction the financial institution or the DNFBP it-carries out, keep the
original or a copy of the documents, and a record of the data and information, obtained in
connection with the transaction in accordance with Part 2 of this Schedule; and

(b) in relation to each customeref-its-customers, keep—

(i) the original or a copy of the documents, and a record of the data and information,
obtained in the course of identifying and verifying the identity of the customer or any
beneficial owner of the customer in accordance with Part 2 of this Schedule; and

(if) the original or a copy of the files relating to the customer’s account and business
correspondence with the customer and any beneficial owner of the customer.

(2) Records required to be kept under subsection (1)(a) must be kept for a period of 6-at least 5 years
beginning on the date on which the transaction is completed, regardless of whether the business
relationship ends during that period.

(3) Records required to be kept under subsection (1)(b) must be kept throughout the continuance of the
business relationship with the customer and for a period of &-at least 5 years beginning on the date
on which the business relationship ends.

(4) A relevant authority or a regulatory bodyA—relevantautherity may, by notice in writing to a
financial institution or a DNFBPa—financial-institution, require the financial institution or the
DNFBP the-financial-institution-to keep the records relating to a specified transaction or customer
for a period specified by the relevant authority or the requlatory body the-relevant-autherity-that is
longer than that referred to in subsection (2) or (3), as the case requires, if—

(@) the relevant authority or the regulatory bodytherelevantautherity is satisfied that the records
are relevant to an ongoing criminal or other investigation carried out by it; or

(b) the records are relevant to any other purposes as specified by the relevant authority or the
regulatory body —therelevantautherity-in the notice.

(5) A financial institution or a DNFBPinstitutien to whom a notice is given under subsection (4) must
keep the relevant records for the period specified in the notice.

IChapter:  [159  |LEGAL PRACTITIONERS ORDINANCE Gazette Number [Version Date]|

Section:  [9A |Complaint about conduct of solicitor, foreign lawyer, etc. [E.R.10f2015 |29/01/2015 |

(1) Where the Council considers that the conduct of a person who is, or was at the relevant time, a solicitor,
a foreign lawyer, a trainee solicitor or an employee of a solicitor or foreign lawyer should be inquired
into or investigated as a result of a complaint being made to it or otherwise, the Council shall submit the
matter to the Tribunal Convenor of the Solicitors Disciplinary Tribunal Panel. (Amended 60 of 1994 s.



(1AA) Without limiting subsection (1), where the Council considers that the conduct—

(a) _involves an alleged breach referred to in subsection (LAAB)(a) or (b); and

(b) is conduct that should be inquired into or investigated,
the Council must submit the matter to the Tribunal Convenor for the purpose of inquiring into
or investigating the conduct.

(1AAB) An alleged breach for the purposes of subsection &AAN1AA)(a) is that a solicitor or foreign
lawyer—

(a) failed to comply with an AML/CTF requirement; or

(b) while being a director of a corporation that is a TCSP licensee—
(i) caused or allowed a breach of an AML/CTF requirement by the corporation; or
(ii) failed to take reasonable steps to prevent such a breach.

(LAAC) The Council must take into account Practice Direction P when considering whether conduct falls
within subsection (1AA)(a) or (b).
(1A) Notwithstanding subsection (1), if the conduct involves an alleged breach of-
(@) a provision of this Ordinance;
(b) a practice direction issued by the Society; or
(c) a principle of professional conduct contained in The Hong Kong Solicitors' Guide to Professional
Conduct,
prescribed in rules made by the Council, and the Council considers that that matter is suitable for
disposal by the Tribunal Convenor under section 9AB, the Council may submit the matter to the
Tribunal Convenor for such disposal subject to the conditions mentioned in subsection (1) of that section
being satisfied. (Added 23 of 2002 s. 103)

(1B) In considering whether a matter is suitable for disposal by the Tribunal Convenor under section 9AB,

the Council may take into account the following-

(@) whether the alleged breach is deliberate;

(b) whether the alleged breach has been committed with a dishonest intent;
(c) the gravity of the alleged breach;

(d) any other factor it considers relevant. (Added 23 of 2002 s. 103)

(2) Where a complaint is made to the Council and the Council does not submit a matter to the Tribunal
Convenor under subsection (1) within 6 months after receiving the complaint the Chief Judge may, on
application by any person or on his own initiative, submit the matter to the Tribunal Convenor if he
considers that the Council ought to have done so. (Amended 23 of 2002 s. 103)

(3)__In this section—

AML/CTF requirement (J 8% K 24 73548 % 45 5E) means a requirement that—

(a) issetoutinPart 2, 3 or 4 of Schedule 2 to the AMLO; and

(b) applies—
(i)  for subsection (L1AAB)(a)—under section 5A(3) of the AMLO to a legal professional; and
(ii) for subsection (L1AAB)(b)—under section 5A(5) of the AMLO to a TCSP licensee;

AMLO ( (ITEVEEMEH]) ) means the Anti-Money Laundering and Counter-Terrorist Financing Ordinance
(Cap. 615);

director (#25) has the meaning given by section 1 of Part 2 of Schedule 1 to the AMLO;

legal professional (74 # 3 A\ 1) has the meaning given by section 1 of Part 2 of Schedule 1 to the AMLO;

Practice Direction P (#z£455 [P) means any practice direction issued by the Society for providing guidance
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in relation to the operation of AML/CTF requirements;
TCSP licensee ({105 ERFER% A) has the meaning given by section 1 of Part 2 of Schedule 1 to the
AMLO.
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