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Food and Health Bureau, Government Secretariat

The Government of the Hong Kong Special Administrative Region
The People’s Republic of China

Very Urgent
22 November 2016

Ms Wendy Kan

Assistant Legal Adviser
Legislative Council Complex
1 Legislative Council Road
Central, Hong Kong

Dear Ms Kan
Private Columbaria Bill (“the 2016 Bill”)

Many thanks for your letter dated 16 November 2016 on the captioned
subject.

2, At the outset, we wish to reiterate that the following were provided by
us to LegCo and uploaded onto the LegCo website by early July 2016 -

(a) the CSAs: provision, description of amendments and rationale for the
amendments -

http://www.legco.gov.hk/yr13-14/english/be/be59/papers/be59ch2-1860-1 -e.pdf
http://www.legco.gov.hk/yr13-14/chinese/be/be59/papers/be59cb2-1860-1-c.pdf

(b) the marked-up version of the Bill with the CSAs submitted in
accordance with Rule 57(2) of the LegCo Rules of Procedure on 25
June 2016 -

http://www.legeo.gov.hk/yr13-14/english/be/be59/papers/be590613¢b2-1900-1-e.pdf
http://www.legco.gov.hk/yr13-14/chinese/be/be59/papers/be5906 1 3¢b2-1900-1-¢.pdf

3 I now come to your requests —
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(a)

(b)

(c)

4.

Many thanks.

paragraph 3(a) of your letter - table 1

Using exactly the table referred to in paragraph 2(a), we have
incorporated a last column as suggested by you. The bilingual
version of the table is attached.

paragraph 3(a) of your letter - table 2

(1)

(ii)

firstly, it may not be necessary to fill in a last column as
suggested by you, as this will only be repeating "technical
changes and stylistic polishing" in each and every cell;

secondly, it will be better for you to read the marked-up version
referred to in (c)(ii) below, as firstly it is easier to read those
points in context and secondly they have never been worked out
as CSAs.

paragraph 3(b) of your letter - the marked-up copies

(1)

(ii)

the marked-up copy of the 2016 Bill showing CSAs proposed
by the Government to the 2014 Bill in the Fifth LegCo in one
color - this will be exactly the version referred to in paragraph
2(b). The bilingual version of the marked-up version is
attached.

the marked-up copy of the changes (including textual or stylistic
changes) which have not been considered by the Fifth LegCo in
another color - The bilingual version of the marked-up version
is attached.

I am sure that LegCo will agree with us that there is no substantive
change made to the clean version of the Bill incorporating the CSAs considered
by the Fifth LegCo (i.e. the marked-up version referred to in (c)(ii) above.

Yours sincerely,
EBTQ)J? [8

(Miss Diane WON(3)
for Secretary for Food and Health



c.c. Clerk to the House Committee
LA
SALA3



Proposed Committee Stage Amendments to the Private Columbaria Bill (“the Bill”)

Submitted to the Clerk to the Legislative Council on 25 June 2016 (Final Set of CSASs)

Annex

Provisions to REIEHEIS
Brief description of the amendments Rationale for the amendments Provisions in
be amended .
the new Bill
Clause 1(3) To replace “3 months” with “6 months”. It seeks to allow a longer preparation time, before inviting | Clause 1(3)
applications for a specified instrument.
To inserting “(ca) Divisions 1, 2 and 3 of Part | With this CSA, the consequential amendments to Cap. 28, Cap.
11;”. 123 and Cap. 131 would come into operation at the same time as
Part 10 (which is related to those Ordinances).
Clause 2(1) To amend the definition of “ashes” — (@) There is demand from some members of the public to carry | Clause 2(1)

(a) to cover synthetic diamonds, jewellery,
ornaments and any other materials
transformed from human ashes; and

(b) to remove the reference of “any plaque”
and update the provision reference in
paragraph (b) of the definition.

(b)

with them or bring home the synthetic materials transformed
from human ashes, for remembrance of the deceased. This
form of ash disposal is environmentally-friendly and
sustainable. As such act is a matter of personal choice that
does not affect other people, we did not intend to regulate it
when preparing the Bill. We have originally defined
“ashes” under the Bill to “exclude synthetic diamonds,
jewellery, ornaments or any other materials transformed from
human ashes”. However, when the Bill is under scrutiny, it
transpires that some operators are selling private niches for
interring synthetic materials transformed from human ashes
in a manner no different from selling private niches for
interring human ashes.  This is tantamount to running
columbaria in disguise to circumvent the regulatory
requirements. The proposed amendments seek to plug the
loophole.

The term “any related items” would serve the purpose of the
Bill adequately. There is no need to highlight “any plaque”.




Provisions to
be amended

Brief description of the amendments

Rationale for the amendments

Relevant
Provisions in
the new Bill

To amend the definition of “authorized officer”
by amending the provision reference from
clause 48 to clause 81(3).

This is a consequential textual amendment since the relevant
empowering provision has been moved from clause 48 to clause
81(3).

To amend the definition of “authorized
representative” by adding “(other than the
person who operates, keeps, manages or in any
other way has control of the columbarium in
which the ashes are, or are to be, interred or an
agent of such a person)” after “interred under
the agreement”.

It seeks to address Members’ concerns about a seller or his/her
agent coercing the purchaser to nominate the former as the latter’s
authorized representative in relation to an agreement for the sale
of an interment right, and the possibility of a conflict of interest of
the seller or his/her agent assuming such a capacity.

To amend the definition of “building” by
adding “(except in paragraph (b) of the
definition of structures certifiable for a
pre-Bill columbarium in section 4(1) of, and
in section 4(2) of, Schedule 2)” before “has the
meaning”.

It seeks to enhance clarity.

To amend the definition of “columbarium” by
replacing  “intended”  with  “claimed,
represented or held out”.

It seeks to enhance clarity.

To make textual amendments to the definition
of “dedicated person” by replacing “place”
with “area” in paragraph (a), and replacing
“otherwise” and “location” with “any other
area” and “area” respectively in paragraph (b).

It seeks to ensure consistency with similar expressions in the Bill.

To make textual amendments to the definition
of “interment right” by replacing “niche or a
specified location” with “specific niche or
area”.

It seeks to ensure consistency with similar expressions in the Bill.




Provisions to
be amended

Brief description of the amendments

Rationale for the amendments

Relevant
Provisions in
the new Bill

10

11

12

13

14

15

16

To add the definition of “lease”.

It seeks to enhance clarity.

To amend the definition of “licence” by
updating the reference to other clauses to
which the definition does not apply.

It seeks to remove reference to other clauses that are no longer
relevant, as those clauses no longer contain the word “licence”
after streamlining.

To amend the definition of “niche” by
replacing  “intended”  with  “claimed,
represented or held out”.

It seeks to enhance clarity.

To amend the definition of “owner” by (a)
replacing “direct from the Government,
whether under a lease, licence” with “directly
from the Government, whether under a lease,
short term tenancy”; and (b) deleting “except
in Part 7 and Schedule 5”.

For (a), it seeks to ensure consistency with similar expressions in
the Bill. For (b), this is not necessary, having regard to reference
to “owner” in Part 7 and Schedule 5.

To amend the definition of “purchaser” by
excluding its application to certain provisions
for which the term “purchaser” has a separate
definition.

The term “purchaser” has a specific definition in Division 1 of
Part 5 and in Schedule 4 as provided by clause 41(1).

To make textual amendment to the definition
of “sell” by replacing “is to be construed in
accordance with” with “—see”.

It seeks to streamline the presentation.

To remove reference to clause 33(2)(f)(ii) in
the definition of “specified form”.

The exclusion of clause 33(2)(f)(ii) in the definition is no longer
required after the clause has been amended as per the final set of
CSAs.




Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill

17 To amend the Chinese text of the definition of | It seeks to enhance clarity.

“ZHC by adding “BH AN EH b after “7E
{TART B2 7> in both paragraphs (a) and (b).
18 To make technical amendment to the English | It is a technical amendment consequential to the addition of
text of the definition of “unleased land” by | definition of another term at the end of this clause.
replacing the full stop at the end with a
semicolon.

19 To add the definition of “Appeal Board”. It seeks to move the definition of the term from Part 8 to Part 1 of
the Bill, as the term has been used elsewhere throughout the Bill.

20 To add the definition of “commencement of | It seeks to enhance clarity.

ash disposal notice”.
21 To add the definition of “deed of mutual | It is related to the new clauses 13(3) and 18(3) which require an
covenant”. applicant for the issue of a licence in respect of a columbarium to
produce to the Private Columbaria Licensing Board a written legal
advice to confirm that there is no express restrictive covenant in
the deed of mutual covenant (where in force) in relation to the use
of the columbarium premises.

22 To add the definition of “seller”. It seeks to provide a general definition of the term whenever it
appears other than in Division 1 of Part 5 of, and in Schedule 4 to,
the Bill.

23 To add the definition of “specified officer”. It seeks to enhance clarity.

24 To add the definition of “tenancy”. It seeks to enhance clarity.

25 To add the definition of “validity period”. It seeks to enhance clarity.




Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill

26 | Clause 2(4) To make textual amendment to the clause by | It seeks to streamline the presentation. Clause 2(4)
replacing “means” with “is a reference to”.

27 | Clause 2(5) To make textual amendment to the clause by | It seeks to streamline the presentation. Clause 2(5)
replacing “means” with “is a reference to”.

28 To replace “and” with “or” in subclause (a) It seeks to enhance clarity.

29 | Clause 2(6) To make textual amendment to the clause by | It seeks to enhance clarity. Clause 2(6)
replacing “means” with “is a reference to”.
To replace “F348” with “4%4&” in the Chinese | It seeks to align the terminology to make it consistent with similar
text. reference in the Town Planning Ordinance (Cap. 131).

30 | Clause 2(6)(a) | To replace “and” with “or”. It seeks to enhance clarity. Clause 2(6)(a)

31 | Clause 2(7) To make textual amendment to the clause by | It seeks to streamline the presentation. Clause 2(7)
replacing “means” with “is a reference to”.

32 | Clause 2(8) To make textual amendment to the clause by | It seeks to streamline the presentation. Clause 2(8)
replacing “means” with “is a reference to”.

33 | Clause To add “or” after the semicolon. It seeks to enhance clarity. Clause 3(3)(b)(i)

3(3)(b)(i)
34 | Clause To replace “HNE KZE T VIR ESAL(E | It seeks to enhance clarity. Clause
3(3)(b)(ii) AT KZEF” with “fEF K2 BT 3(3)(b)(ii)

NHVIR R L GRA FHEF KL BTN in

the Chinese text.




Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill
35 | Clause 4, To replace “or undertakers” with “, | Itisa minor textual amendment. Clause 4,
heading undertakers” in the English text. heading
36 | Clause 4(1)(c) | To replace “A” with “ A+ in the Chinese | Please see item 12 of our response dated 3 January 2016 to ALA’s | Clause 4(1)(c)
text. letter dated 1 December 2015.
37 | Clause 4A To insert a new clause to exclude any premises | As per item 3 above, the definition of “ashes” in the Bill will | Clause 5

that are used for carrying out ash transforming
work from the application of the Bill provided
that they meet the conditions set out in that
clause.

include “synthetic diamonds, jewellery, ornaments and any other
materials transformed from human ashes”. In other words,
workplaces used for such transformation work are also caught by
the definition of columbarium.

This CSA seeks to exclude from the application of the Bill
workplaces for such transformation work and its ancillary
activities in such premises including the delivery and collection of
ashes and synthetic materials, provided that a set of pre-requisites
are met, including —

(@) the workplace is not situated within any columbarium
premises;

(b) the keeping of ashes in the workplace is transient and
incidental to the carrying out of the transformation work;

(c) no interment right in respect of the workplace is sold;

(d) no person may be allowed to pay worship, and no ritual
offerings may be given, in the workplace to any deceased
person; and

(e) the operator of the workplace must keep a register of the
delivery of ashes and synthetic materials to and from the
workplace.




Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill
38 | Clause 4B To insert a new clause to exclude any premises | Exhibitions have been held in Hong Kong in recent years, | Clause 6
where transient exhibition of ashes is held | involving display of Buddha’s relics for a short time span, say less
from the application of the Bill provided that | than ten days. Such activities are not the target of regulation
they meet the conditions set out in that clause. | under the Bill. This CSA seeks to exclude, from the application
of the Bill, the venues for holding temporary exhibition involving
the display of human ashes for no more than 14 days, provided
that a set of pre-requisites are met, including —
(@ no more than ten containers of ashes are kept in, on or at the
premises;
(b) each container contains, or is claimed, represented or held
out to be containing, the ashes of only 1 person; and
(c) no interment right in respect of the premises is sold.
39 | Clause 5(1)(a) | To increase the number of container of ashes | Members have suggested that we should cater for the need of | Clause 7(1)(a)
that could be kept in domestic premises from | large families. We suggest keeping to the provision in the Bill as
five to ten. it is, as introducing the element of making reference to
relationship will complicate the issue. This CSA seeks to raise
the cap on five containers of ashes to ten containers of ashes with
each container containing, or being claimed, represented or held
out to be containing, the ashes of only one person.
40 | Clause 5(1)(b) | To add “, or is claimed, represented or held out | It seeks to enhance clarity. Clause 7(1)(b)
to be containing,” after “contains”.
41 | Clause 7(1) To delete “principal” from the subclause. This is made in response to an enquiry from ALA to the | Clause 9(1)

Government on 1 December 2015. Given that clause 7(1)(b)
covers any other things that the Licensing Board is required or
authorized to do under this Bill, we agree that the word
“principal” may be deleted.




Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill
42 | Clause 7(1)(a) | To replace “HYHYEH" with “H S Please see the last item of our response dated 9 October 2014 to | Clause 9(1)(a)
ALA’s letter dated 4 September 2014. This is a textual
amendment.
43 | Clause To replace “= i3> (wherever appearing) | It seeks to ensure consistency with similar expressions in the Bill. | Clause
7(1)(a)(iii) with “Z¥# A in the Chinese text. 9(1)(a)(iii)
44 | Clause 8(1) To replace “in accordance with” with “under”. | It seeks to enhance clarity. Clause 10(1)
45 | Clause 8(2) To replace “in accordance with” with “under”. | It seeks to enhance clarity. Clause 10(2)
46 | Clause 8(2A) | To add a new subclause to clarify that a person | It seeks to better reflect our policy intention. Clause 10(3)
who operates, keeps, manages or in any other
way has control of a columbarium under a
specified instrument or an authorization under
a licence to sell interment right will not be
considered as having contravened clause 8(1)
due to the suspension of the specified
instrument or the authorization, if all
requirements, terms and conditions imposed by
the Licensing Board upon suspending the
specified instrument or authorization are
complied with.
47 | Clause To replace “3%” with “fR$%” in the Chinese | It seeks to ensure consistency with similar expressions in the Bill. | Clause
9(3)(b)(i) text. 11(3)(b)(i)
48 | Clause To delete “a” in the English text. It seeks to ensure consistency with similar expressions in the Bill. | Clause
9(3)(b)(ii) 11(3)(b)(ii)




Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill
49 | Clause 10 To amend the definition of “ash interment | (a) It is a technical amendment consequential to the adding of a | Clause 12
layout” — new paragraph (c) in the definition.
(a) by adding “and” after the semicolon in | (b) This is a consequential amendment arising from the
paragraph (b); introduction of clause 46C.
(b) by adding —
“(c) (if an exemption is applied for or is
issued in respect of the columbarium
that is a columbarium of a Chinese
temple as referred to in section 46C)
the location of the religious ash
pagoda as defined by section
46C(14);”.
50 To amend the definition of “ash interment | (a) It is a technical amendment consequential to the deleting of
quantity” — the phrase “and the names of the dedicated persons” in that
paragraph.
(@) by replacing the comma with “and” in
paragraph (a); (b) After careful review, we consider that the names of the
dedicated persons are not necessary for determining the ash
(b) deleting “and the names of the dedicated interment quantity of a columbarium. We therefore suggest
persons” in both paragraphs (a) and (b). deleting its reference in the definition of “ash interment
quantity”. After all, clauses 18A, 43, 46A, 46B and 46C
will capture the names of the dedicated persons, where there
is a purpose for seeking such information.
51 | Clause To replace “and” with “or”. It seeks to enhance clarity. Clause 13(b)
11(2)(b)
52 | Clause 11(2) To add “specified” before “instrument”. Please see item 7 of our response dated 9 October 2014 to ALA’s | Clause 15(1)

letter dated 4 September 2014.




Provisions to

Relevant

Brief description of the amendments Rationale for the amendments Provisions in
9% EIIEMREE the new Bill
53 | Clause 11(3) To amend the wording for the validity period | Please see item 2 of our response dated 1 December 2015 to | Clause 15(2)
of a licence by replacing the original paragraph | ALA’s letter dated 26 June 2015.
(a) with the following —
“(a) where—
(i) the columbarium premises are held
directly from the Government under a
lease—the remainder of the term of
the lease; or
(i) the columbarium premises are
occupied under a tenancy—the
remainder of the term of the
tenancy;”.
54 | Clause 11(4) To amend the wording for the validity period | Please see item 2 of our response dated 1 December 2015 to | Clause 15(3)
of an exemption to the effect that the validity | ALA’s letter dated 26 June 2015.
period of an exemption must not exceed —
(@) where the columbarium premises are held
directly from the Government under a
lease—the remainder of the term of the
lease; or
(b) where the columbarium premises are
occupied under a tenancy—the remainder
of the term of the tenancy.”.
55 | Clause 11(5) To amend the wording for the validity period | Clause 30(1) and (2) provides that a TSOL is subject to the | Clause 15(4)

of a temporary suspension of liability (TSOL)
to the effect that the validity period of a TSOL
must not exceed three years.

condition that its holder must take, with reasonable expedition, all
necessary steps towards meeting the requirements, and procuring
the issue, of a licence or an exemption (as the case may be).
This will include taking steps to procure a longer term right
relating to the use of columbarium premises for the purpose of

-10 -




Provisions to

Relevant

Brief description of the amendments Rationale for the amendments Provisions in
9% EIIEMREE the new Bill
satisfying the requirements under clause 13(1)(b) or 15(h)(i) or
clause 14(3)(b) or 15(h)(ii)). Hence, clause 11(5)(a) is not
necessary. Removing it will also enable the application for a
TSOL to be processed more expeditiously.
56 | Clause 11(6) To delete this subclause. This subclause is no longer necessary after the proposed | No provision
amendments to clause 11(5) and (7). following
deletion
57 | Clause 11(7) To replace “(5)(b)” with “(5), if the | It seeks to make consequential amendments in light of the | Clause 15(5)
columbarium premises are occupied under a | proposed amendments to clause 11(5).
short term tenancy granted by the
Government”.
58 To replace “columbarium premises referred to | It seeks to streamline the presentation.
in subsection (6)” with “premises”.
59 | Clause 11(7A) | To add a new subclause to provide that a | Please see items 8, 13 and 16 of our response dated 27 November | Clause 15(6)

specified instrument in respect of which an
application for renewal or extension is made in
accordance with clause 11A, and which expires
prior to the determination by the Licensing
Board of the application, remains in effect until
the determination of the application, unless —

(@) the application is withdrawn;

(b) the specified instrument is revoked under
section 33;

(c) for a licence—(despite subsection (3)(b))
the term referred to in subsection (3)(a)(i)
or (i) expires; or

(d) for an exemption—the term referred to in

2015 to ALAs letter dated 17 April 2015.

-11 -




Provisions to

Relevant

Brief description of the amendments Rationale for the amendments Provisions in
9% EIIEMREE the new Bill
subsection (4)(a) or (b) expires.
60 | Clause 11 To - These CSAs seek to reorganise clause 11 into three clauses, | Clause 14
namely —
(a) add a new clause 11A before clause 11(2)
to set out the time limit for making | (a) clause 11 providing that the Licensing Board may, on
application to the Licensing Board for the application and subject to any conditions that it thinks fit to
issue of a specified instrument, renewal of impose, issue, renew or extend a specified instrument;
a licence or exemption and extension of a
TSOL; and (b) clause 11A stipulating the time limit for filing an application
for a specified instrument; and
(b) subsume subclauses (2) to (9) under
clause 11B which stipulates the validity | (¢) clause 11B stipulating the validity period of a specified
period of specified instruments. instrument.
For clause 11A(1) and (2), they were moved from clause 21(1)
and (2). Clause 21(1) and (2) will consequentially be deleted
(see item 95 below).
For clause 11A(3) to (5), please see items 8, 13 and 16 of our
response dated 27 November 2015 to ALA’s letter dated 17 April
2015.
61 | Clause To replace*“Z NEk 2 > with “NEdH F>. It seeks to enhance clarity. Clause 16(3)(a)
12(3)(a)
62 | Clause 13, To replace “and management plan” with “, | It seeks to enhance clarity in light of the addition of a new | Clause 17,
heading etc.”. subclause (3) (see item 65 below). heading
63 | Clause To replace “whether under a lease, licence or | Please see item 2 of our response dated 1 December 2015 to | Clause 17(1)(b)
13(2)(b) otherwise” with “under a lease”. ALA'’s letter dated 26 June 2015.

-12 -




Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill
64 | Clause 13(2) To replace “prepared by the applicant” with | Please see item 9 of our response dated 9 October 2014 to ALA’s | Clause 17(2)
“submitted by the applicant in respect of the | letter dated 4 September 2014. It seeks to ensure consistency
columbarium”. with similar expressions in the Bill.
65 | Clause 13(3) To add subclause (3) to require an applicant for | Please see item 8 of our response to the issues raised by Members | Clause 17(3)
the issue of a licence to produce a written legal | of the Bills Committee at previous meetings issued on 22 January
advice to confirm that there is no express | 2016 (LC Paper No. CB(2)721/15-16(02)).
restrictive covenant in the deed of mutual
covenant (where in force) as required under | The newly-added clause 13(3) (read together with clause 18(3))
clause 18(3). This empowers the Licensing | empowers the Licensing Board to refuse an application for the
Board to refuse the application, if the applicant | issue of a licence (in respect of a pre-Bill columbarium or not), if
fails to produce the written legal advice. the deed of mutual covenant concerned contains an express
restrictive covenant to the effect that —
(@) any use of the premises as a columbarium is prohibited;
(b) any commercial use of the premises is prohibited; or
(c) only private residential use of the premises is permitted.
66 | Clause 14(3) To replace, whether under a lease, licence or | Please see item 2 of our response dated 1 December 2015 to | Clause 18(3)
otherwise” with “under a lease”. ALA’s letter dated 26 June 2015.
67 | Clause 15(1) To add “F after “ZE>KEE” in the Chinese | Please see item 11 of our response dated 9 October 2014 to ALA’s | Clause 19(1)
text. letter dated 4 September 2014.
68 | Clause To add “F” after “BE3KEL” in the Chinese | Please see item 11 of our response dated 9 October 2014 to ALA’s | Clause 19(1)(c)
15(1)(c) text. letter dated 4 September 2014.
69 | Clause To replace “whether under a lease, licence or | Please see item 2 of our response dated 1 December 2015 to | Clause
15(1)(h)(i) otherwise” with “under a lease”. ALA’s letter dated 26 June 2015. 19(1)(h)(i)

-13-




Provisions to

Relevant

Brief description of the amendments Rationale for the amendments Provisions in
9% EIIEMREE the new Bill
70 | Clause 15(1A) | To add a new subclause to empower the | (a) According to the Bill announced in June 2014, after the new | Clause 19(2)

Licensing Board not to refuse an application

under clause 15(1)(b) —
(@ if-—
(1) ashes are interred in the pre-Bill

(if)

(b) if—
(1)

(i)

columbarium  after the Bill
announcement time but before the
enactment date; and

the interment right in respect of

those ashes was sold before the Bill
announcement time; or

ashes are interred in a religious ash

pagoda as defined by clause
46C(14) in the pre-Bill
columbarium  after the  Bill

announcement time but before the
enactment date; and

no fees, charges or other sums were
paid, or are payable, for the
interment of the ashes.

legislation comes into operation, for those pre-Bill columbaria
that intend to apply for exemption in lieu of having to obtain a
licence for continuing their operation, not only would they
have to meet the eligibility criterion of having commenced
operation before 1 January 1990 (dated columbaria) and other
requirements, they must cease selling (including letting out)
new or unoccupied niches as from the Bill announcement
time (i.e. 8 am on June 18, 2014). In other words, the ash
interment quantity will be frozen at the level prevailing at the
Bill announcement time.

Some members of the public and stakeholders have expressed
concerns about the requirement of freezing the number of sets
of ashes interred in niches at the Bill announcement time for a
dated private columbarium intending to apply for exemption
status, and consider that the Government should adopt a more
flexible approach, so that the frozen ash interment quantity in
these dated columbaria could cover those niches that were
sold before the Bill announcement time but the use of which
is called for after that time.

Having considered the actual situation, we propose and the
Bills Committee agrees that a dated columbarium would still
be eligible to apply for exemption if it inters ashes after the
Bill announcement time but before the enactment date in
niches that were sold before the Bill announcement time but
yet to be filled. However, in order to prevent abuse, any
such columbarium must properly keep the relevant contracts
and records of interment for future examination by the
Licensing Board and the enforcement authority (see items 83
and 87 below). If the relevant dated columbarium is granted
an exemption status in future, it may continue to inter ashes
during the validity period of the exemption in niches that
were sold before the Bill announcement time but yet to be

-14 -




Provisions to
be amended

Brief description of the amendments

Rationale for the amendments

Relevant
Provisions in
the new Bill

(b)

filled.

Allowing bona fide consumers and operators to inter ashes
into niches that were sold before the Bill announcement time
but yet to be filled is considered a reasonable and empathetic
arrangement.  After all, to qualify for exemption, a
columbarium must cease the selling or letting out of any
niches after the Bill announcement time. Hence, its scale of
operation will still be frozen at the level prevailing at the time
when the Bill was announced and subject to control through
the regulatory regime.

Religious ash pagodas are provided by religious organisations
in Buddhist and Taoist monasteries for interring the ashes of
monks / nuns / priests / priestesses on a non-commercial and
non-profit-making basis (hereinafter called “religious ash
pagodas” (5 Z¢ & K #£)). The Hong Kong Buddhist
Association and the Hong Kong Taoist Association have
appealed to the Government to allow this practice to continue,
on the grounds that the religious ash pagodas are used for
interring the ashes, at no cost, of the monks / nuns / priests /
priestesses who have devoted most of their life to the
religious institutions.

In response to concerns raised by these religious
organisations, Members of the Bills Committee and other
stakeholders, we propose, in consultation with the Home
Affairs Bureau (“HAB”), the following grandfathering
arrangements to deal with this historical legacy, with the
Secretary for Home Affairs (“SHA”) taking charge of the
relevant policy and operation of the relevant provisions —

(i)  The grandfathering arrangements will be confined to the
religious ash pagodas in exempted pre-Bill columbaria
of Chinese temples (to be specified by HAB), for
interring the ashes of their religious practitioners (e.g.
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monks / nuns / priests / priestesses) without charging
any fees, charges or other sums.

(i)  The number of set of niches that may be interred in the
religious ash pagodas after the publication of the
relevant notice by SHA would be subject to a
designated quota to be specified by SHA which must
not exceed 1 000 for each specified columbarium.

The relevant columbarium must comply with any requirement
or condition that SHA may impose.

71

Clause
16(2)(a)

To add “EE'H”> after “Z%>—IH” in the
Chinese text.

Please see item 13 of our response dated 9 October 2014 to ALA’s
letter dated 4 September 2014.

Clause 20(2)(a)

72

Clause

16(2)(a)(ii)

To add “and the ash interment quantity is
limited to that as at the enactment date™ after
“time”.

Clause 46(2) provides that (if the issue of a licence is also applied
for) the holder of a TSOL in respect of a pre-Bill columbarium
must ensure that the number of sets of ashes kept in the
columbarium is limited to the total number of sets of ashes that
were kept in the columbarium as at the enactment date.

Our policy intention is that the Licensing Board may refuse an
application for the issue of a TSOL, if an applicant for TSOL fails
to prove that the ash interment quantity is limited to that as at the
enactment date. Otherwise, the applicant may make use of the
intervening period prior to the application being determined or
the appeal being disposed of to circumvent the restriction relating
to the ash interment quantity as at the enactment date. The CSA
seeks to better reflect our policy intention.

Clause

20(2)(a)(i)

73

Clause
16(2)(a)(iv)

To add“¢%” before “/& % in the Chinese text.

Please see item 14 of our response dated 9 October 2014 to ALA’s
letter dated 4 September 2014.

Clause

20(2)(a)(iv)
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74 | Clause To delete “the Director of Lands considers | It seeks to enhance clarity. In any case, the phrase “the Director | Clause 20(2)(b)
16(2)(b) that”. of Lands considers that” is not necessary in the context. This
issue could be dealt with through departmental circulation.
75 To add “(to the extent as shown in the plans | It seeks to enhance clarity by stipulating more clearly that in
required under section 19)” before “includes”. | considering whether the occupation of land as is necessary for, or
ancillary to, the operation of the columbarium includes unlawful
occupation of unleased land, the extent of the occupation under
consideration should be limited to that as shown in the plans
submitted by the applicant under clause 19.
76 | Clause To add“ ~ & H” before “I 7 %> in the | Please see item 15 of our response dated 9 October 2014 to ALA’s | Clause
16(2)(b)(ii) Chinese text. letter dated 4 September 2014. 20(2)(b)(i1)
77 | Clause 16(4) To add a new subclause to empower the | Please see the rationale for item 70 above. Clause 20(4)

Licensing Board not to refuse an application
under subclause 2(a)(iii) —

@ if-

(i) ashes are interred in the pre-Bill
columbarium after  the Bill
announcement time but before the
enactment date; and

(it) the interment right in respect of
those ashes was sold before the Bill
announcement time; or

(b) if-—

(i) ashes are interred in a religious ash
pagoda as defined by clause
46C(14) in the pre-Bill
columbarium  after the  Bill
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announcement time but before the
enactment date; and
(i)  no fees, charges or other sums were
paid, or are payable, for the
interment of the ashes.
78 | Clause 17(1) To replace “This section” with “Subsection | It seeks to enhance clarity. Clause 21(1)
(2)7’.
79 To replace “BL Kt FoF KA B ATas H 5903 | Please see item 16 of our response dated 9 October 2014 to ALA’s
ERVEFEIEL with “FEIRZEE YIS | letter dated 4 September 2014.
XE BRI,
80 | Clause 17(3) To add subclause (3) to empower the Licensing | Hon LEE Cheuk-yan has proposed CSAs to clause 17 which | Clause 21(3)
Board to have regard to, in relation to an | sought to empower the Licensing Board to have regard to past
application for the issue of a licence or | records of non-compliance with statutory and government
exemption or an application for the extension | requirements for planning, land and building by private
of a TSOL, the record of the steps that the | columbaria in determining an application for a specified
applicant has taken in respect of the | instrument.
columbarium towards meeting the applicable
requirements in Schedule 2 as one of the other | As explained in item 2 of our response to issues raised by
relevant considerations under subclause (2). Members at the meeting on 6 June 2016, clause 17 empowers the
future Licensing Board to have regard to public interest and any
81 | Clause 17(4) To add subclause (4) to provide that for the other relevant considerations in determining the merits of an Clause 21(4)

purpose of subclause (3), a reference to the
applicant in that subclause is to be construed as
including a reference to —

(@) if the applicant is a partner in a
partnership—any other partner in the
partnership; or

(b) if the applicant is a body corporate—a
director or other officer concerned in the

application for a specified instrument in respect of a columbarium.
This general provision, empowering as it already does the
Licensing Board to have regard to relevant considerations, should
be able to address Hon Lee’s concerns.

We understand Hon Lee’s concern, and have taken over the
Member CSA as a Government CSA, whereby it is expressly
provided that under the newly-added clause 17(3), in relation to
an application for the issue of a licence or exemption or an
application for the extension of a temporary suspension of
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management of the body corporate. liability, the other relevant considerations in clause 17(2)(b)
include, among others, compliance or otherwise with applicable
requirements in Schedule 2 as well as steps taken towards meeting
those requirements.
82 | Clause 18 To renumber the clause as clause 18(1). It is a technical amendment consequential to the adding of | Clause 22
subclauses (2) and (3) to clause 18 as per items 85 and 86 below.
83 | Clause To add a new subparagraph (ia) to stipulate | Please see the rationale for item 70 above. Clause
18(1)(b) that for an application for the issue of an 22(1)(b)(i1)
exemption in respect of a pre-Bill
columbarium (if any interment right in respect
of any niche in the columbarium was sold
before the Bill announcement time, but has not
been exercised or has only been exercised
partially),  the  application  must  be
accompanied by the registers required under
clause 18A.
84 | Clause To replace “documents specified in the | By inserting “reasonably” before “required”, it seeks to address | Clause
18(1)(b)(iii) application form or otherwise required by the | the suggestion from the Office of the Privacy Commissioner for | 22(1)(b)(iv)
Licensing Board” with “documents— Personal Data.
(A) specified in the application form; or
(B) otherwise reasonably required by the
Licensing Board.”.
85 | Clause 18 To add a subclause (2) to empower the | The Bill currently requires an applicant for a licence to hold the | Clause 22(2)

Licensing Board, in relation to an application
for a specified instrument in respect of a
columbarium, to require the applicant to
produce evidence to prove that the owner of
the columbarium premises has, or all the joint
owners or co-owners of the columbarium

columbarium premises directly from the Government, or (where
the applicant is seeking a licence or exemption for a pre-Bill
columbarium) have the option of having a right to continue to use
the columbarium premises for at least five years from the date on
which the licence or exemption (as the case requires), if issued, is
to take effect. In the case of a right to continue to use the
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premises have, given authorization or consent | columbarium premises, there is possibility that the applicant is not
for the premises to be used as a columbarium. | the owner or the sole owner of the premises. This CSA,
therefore, seeks to empower the Licensing Board to require the
applicant to produce evidence to prove that the owner of the
premises has, or all joint owners or co-owners of the premises
have, given authorization or consent for the premises to be used as
a columbarium to ensure that the applicant would not go behind
the back of the owner or other joint owners or co-owners to
operate a columbarium at the premises without their authorisation
or consent. This will help better protect the interests of the
owner, or other joint owners or co-owners, and consumers.
86 It is related to the new clause 13(3) which | Please see item 8 of our response to the issues raised by Members | Clause 22(3)
requires an applicant for the issue of a licence | of the Bills Committee at previous meetings issued on 22 January
to produce a written legal advice to the Private | 2016 (LC Paper No. CB(2)721/15-16(02)).
Columbaria Licensing Board to confirm that
there is no express restrictive covenant in the
deed of mutual covenant (where in force) in
relation to the use of the columbarium
premises.
87 | Clause 18A To add a new clause to stipulate that the | Please see the rational for item 70 above. Clause 23

following registers are to accompany an
application for the issue of an exemption —

(a) a register on the niches in the columbarium
in respect of which the interment rights
were sold before the Bill announcement
time but have not been exercised; and

(b) a register on the niches in the columbarium
in respect of which the interment rights
were sold before the Bill announcement
time but have only been exercised partially,
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and that the registers must be in the specified
form, contain the particulars specified by the
Licensing Board and kept in the manner
determined by the Licensing Board.

88 | Clause 19(1) To replace “18(b)(ii)” with “18(1)(b)(ii). This is a consequential technical amendment after the renumbering | Clause 24(1)
of clause 18 as per item 82 above.
89 | Clause To add “and” after the semicolon. It seeks to enhance clarity. Clause 24(3)(d)
19(3)(d)

[note: “and” not
incorporated in
the new Bill —
see marked-up
version]

90 | Clause 19(4) To replace subclause (4) with the following — The original wording of the provision requires a qualified | Clause 24(4)

“(4) Aqualified professional must—

(@)

(b)

certify that the current site
situation of the columbarium
premises conforms to the plans in
all respects; or

if the current site situation of the
columbarium premises does not
conform to the plans in all
respects—identify the difference,
with annotations, on the plans.”.

professional to certify that the current site situation of the
columbarium premises conforms to the plans accompanying an
application for a specified instrument in all respects. However,
we also need to cater for the scenario where the site situation does
not conform to the plans in all aspects. This CSA seeks to
provide for such cases.

After the enactment of the Bill, and as we go about taking forward
the regulatory regime on private columbarium, it is envisaged that

(@) there will be columbaria continuing part of their operation on
an exemption and another part of their operation on a licence;
and

(b) there will be reprovisioning of niches within a private

columbarium (including moving from one part to another part
within the same columbarium building and moving from a
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columbarium building to an approved building (i.e. with
approval and consent obtained under s. 14 of Cap. 123) within
the same columbarium,

provided that the relevant plans reflecting the above arrangements
are at least as effective as the original plans in delivering the
express purpose of the Ordinance (for which the regulatory regime
is formulated in the first place).

In concrete terms, the scale of the following is to be confined to
what is necessary for, or ancillary to, the operation of the
columbarium in the following terms -

(a) onash interment:

(i) in respect of a licence, the ash interment capacity is
limited to that as at BAT;

(if)  in respect of an exemption, the ash interment quantity is
limited to that as at BAT and unfilled pre-BAT-sold
niches; and

(iii) inrespect of a TSOL —

(1) if the applicant also applies for a licence, the ash
interment capacity is limited to that as at BAT and
the ash interment quantity is limited to that as at the
enactment date; and

(2) if the applicant also applies for an exemption, the
ash interment quantity is limited to that as at BAT
and interment in pre-BAT-sold niches before the
enactment date.
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(b) on occupation of land: in respect of a licence or exemption,
no unlawful occupation of Government land; and
(c) on _non-compliant structures: in respect of a licence or
exemption, non-compliant structures are limited to structures
certifiable for a pre-Bill columbarium subject to fulfilling
section 4(3) of Schedule 2.
91 | Clause To replace “LUIGNE LM » {FHEFEEE(2)7K | Please see item 18 of our response dated 9 October 2014 to ALA’s | Clause 25(1)(a)
20(1)(a) FEOHIEEIEINAT A JiE >~ with “BRATAYESIN | letter dated 4 September 2014. It seeks to enhance clarity.
Bl A5 T (EHES QFFEHITEER)” in
the Chinese text.
92 | Clause To replace “and 16” with “, 16 and 17”. Clause 17 is about the considerations relevant to the determination | Clause 25(1)(b)
20(2)(b) of applications, and should hence be referred to in this paragraph
as well.
93 | Clause 20(3) To add a new paragraph (ab) to require the | This is a consequential amendment in light of items 70, 83 and 87 | Clause 25(3)(b)
Licensing Board to attach the registers | above.
required under section 18A that accompany an
application for the issue of an exemption
endorsed by the Licensing Board to the plans
on approving them.
94 | Clause 21, To replace “time limit, evidence of ash | Please see item 19 of our response dated 9 October 2014 to ALA’s | Clause 26,
heading interment layout and ash interment | letter dated 4 September 2014. heading
quantity as at Bill announcement time” with
“evidence of ash interment layout and
guantity, etc.”.
95 | Clause 21(1) To delete the two subclauses. Please see the rationale for item 60 above. No provision
and (2) following
deletion
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96 | Clause 21(3) To replace “section 14, 15 or 16 or section 4 of | Please see item 21 of our response dated 9 October 2014 to ALA’s | Clause 26(1)
Schedule 2 (each is called an eligibility-related | letter dated 4 September 2014.
provision)” with “an eligibility-related
provision”. Having reviewed the provision, we propose adding an
interpretative provision on the term “eligibility-related provision”
as clause 21(6) (see item 101 below), thereby allowing us to
simplify the write-up in clause 21(3) and clause 22(1)(b) (see item
103).
97 | Clause To add “and” after the semicolon. It seeks to enhance clarity. Clause 26(1)(e)
21(3)(e)
98 | Clause To add “and” after the semicolon. It seeks to enhance clarity. Clause 26(2)(a)
21(4)(a)
99 | Clause To replace “liability; and” with “liability;”. It is a technical amendment consequential to the adding of a new | Clause 26(3)(a)
21(5)(a) paragraph (ab) as per item 100 below.
100 | Clause 21(5) To add a new paragraph (ab) to require the | This is a consequential amendment in light of items 70, 83 and 87 | Clause 26(3)(b)
Licensing Board to decide on, and identify, in | above.
the plans it endorses in accordance with clause
20 the location of the religious ash pagoda as
defined by clause 46C(14) for an exemption in
respect of a pre-Bill columbarium that is a
columbarium of a Chinese temple as referred
to in clause 46C.
101 | Clause 21(6) To add a new subclause to define | It seeks to streamline the presentation. Clause 26(4)
“eligibility-related provision” to mean section
14, 15 or 16 or section 4 of Schedule 2.
102 | Clause To replace “operator” with “operator (& | It seeks to streamline the presentation. Clause 27(1)(a)
22(1)(a) N)”.
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103 | Clause To replace paragraph (b) with the following — Please see the rationale for item 96 above. Clause 27(1)(b)
22(1)(b)
“(b) eligibility-related provision (E#&HHE (5
) has the meaning given by section
21(6);”.
104 | Clause To replace “notifiable particulars mean” with | It seeks to streamline the presentation. Clause 27(1)(c)
22(1)(c) “notifiable particulars (A #EF %) means”.
105 | Clause To replace “batch 1 particulars mean” with | It seeks to streamline the presentation. Clause 27(1)(d)
22(1)(d) “batch 1 particulars (25 1 2Hz¥1%) means”.
106 | Clause To replace “batch 2 particulars mean” with | It seeks to streamline the presentation. Clause 27(1)(e)
22(1)(e) “batch 2 particulars (25 2 2Hz¥]%) means”.
107 To replace “and” with “or”. It seeks to enhance clarity.
108 | Clause To replace “, (7) and (8)” with “and (7)”. This is a technical amendment arising from the deletion of clause | Clause
22(1)()(ii) 22(8) as per item 122 below. 27(1)(f)(ii)
109 | Clause 22(2) To delete “/5 > (wherever appearing) in the | It seeks to streamline the presentation. Clause 27(2)
Chinese text.
110 | Clause _ To replace “particulars,” with “particulars—". | It seeks to streamline the presentation. Clause _
22(2)(b)(i) 27(2)(b)(i)
111 | Clause To replace “particulars,” with “particulars—". | It seeks to streamline the presentation. Clause
22(2)(b)(ii) 27(2)(b)(ii)
112 | Clause To replace “BZ /=W N\ with <=3 A in the | It seeks to enhance clarity. Clause 27(2)(b)
22(2)(b) Chinese text.
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113 | Clause 22(3) To delete “/5 > (wherever appearing) in the | Please see item 22 of our response dated 9 October 2014 to ALA’s | Clause 27(3)
Chinese text. letter dated 4 September 2014.
114 To add “FHf#” before “FHIKZEAT in the | It seeks to enhance clarity.
Chinese text.
115 | Clause 22(4) To delete “the following in duplicate and might | After compiling the records collected under the Notification | Clause 27(4)
retain 1 set and provide the other set to the | Scheme, the scheme officer might prepare a statement of the
operator”. notifiable particulars and a set of photographs taken and other
records made as the scheme officer thought fit, relating to the
notifiable particulars. These documents would be deemed as
evidence of the notifiable particulars to be considered by the
Licensing Board under clause 22(6). It would be useful to
streamline the procedures to make it more efficient and
user-friendly by having the Food and Environmental Hygiene
Department, as the secretariat of the Licensing Board, to submit
the information to the Licensing Board, instead of having the
scheme officer to make a duplicate of the documents and provide
one set to the operator for their submission to the Licensing Board.
This CSA should also be read with item 124 below.
116 To delete “/5 > (wherever appearing) in the | It seeks to streamline the presentation.
Chinese text.
117 | Clause To add “and” after the semicolon. It seeks to enhance clarity. Clause 27(4)(a)
22(4)(a)
118 | Clause 22(5) To delete “, (8)”. This is a technical amendment arising from the deletion of clause | Clause 27(5)
22(8) as per item 122 below.
119 | Clause 22(6) To delete “/F & in the Chinese text. It seeks to streamline the presentation. Clause 27(6)
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120 | Clause To add “furnaces or” after “land by the”. It seeks to enhance clarity. Clause 27(7)(a)

22(7)(a)
121 | Clause To add “furnaces or” after “whether the” It seeks to enhance clarity. Clause 27(7)(b)
22(7)(b)

122 | Clause 22(8) To delete this subclause. Under the Bill as originally drafted, the Licensing Board may | No provision
consider evidence of the notifiable particulars other than evidence | following
referred to in subclause (4), if the applicant satisfies the Licensing | deletion
Board that he/she was precluded from participating in the

123 | Clause 22(9 To delete “ in it | d absolute | Notification Scheme by circumstances beyoqd hls/hgr control. | ~lause 27(8

©) discretion.”. > M 1S sofe and absotle Some Members of the Bills Committee questioned this. These ®
’ CSAs seek to address this concern, through empowering the
" ) Licensing Board to consider any evidence of the notifiable
124 To remove the conditions under which the | harticulars other than evidence referred to in subclause (4).
Licensing Board would consider evidence of
the notifiable particulars other than evidence
referred to in subclause (4).

125 | Clause 24 To replace “The licence” with “A licence in | It seeks to ensure consistency with similar expressions in the Bill. | Clause 29

respect of a columbarium”.

126 | Clause 24(a) To replace “specified” with “shown”. It seeks to ensure consistency with similar expressions in the Bill. | Clause 29(a)

127 | Clause 24(b) To add “and” after the semicolon. It seeks to enhance clarity. Clause 29(b)

128 | Clause 25(a) To replace “it” with “them” in the English text. | It seeks to enhance clarity. Clause 30

129 | Clause 27(a) To add “subject to sections 46A and 46C,” | Please see rationale for item 70 above. This CSA is a| Clause 32(a)

before “that the”.

consequential technical amendment.
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130 | Clause 29(2) To replace “A” with “The” in the English text. | Please see item 25 of our response dated 9 October 2014 to ALA’s | Clause 34(2)
letter dated 4 September 2014.
131 | Clause 30, To add “steps to be taken,” after “conditions | Please see item 26 of our response dated 9 October 2014 to ALA’s | Clause 35,
heading about”. letter dated 4 September 2014. heading
132 | Clause 30(3) To replace “A” with “The” in the English text. | Please see item 27 of our response dated 9 October 2014 to ALA’s | Clause 35(3)
letter dated 4 September 2014.
133 | Clause To replace “the structures certifiable for a | It seeks to enhance clarity. Clause 35(3)(b)
30(3)(b) pre-Bill columbarium” with “those as”.
134 | Clause 31 To add “pre-Bill” after “in respect of a”. Please see item 28 of our response dated 9 October 2014 to ALA’s | Clause 36
letter dated 4 September 2014.
135 | Clause 31A To add the following after clause 31 — Hon Albert CHAN has expressed concerns that private | Clause 37

« Subdivision 4—Miscellaneous
31A. Conditions about additional fees etc.

Without limiting Subdivisions 1, 2 and 3
and section 11, the Licensing Board may
as it thinks fit impose conditions on a
specified instrument in respect of a
pre-Bill columbarium restricting the
imposition of any additional fees,
charges or other sums in respect of an
interment right beyond the amounts, or
not in accordance with any mechanism
for their future revision, specified or
otherwise contained in any agreement
for the sale of the interment right entered
into before the Bill announcement

columbarium operators who are required to pay a considerable
amount of land premium might eventually not be able to attain
regularisation or they might choose to pass on the cost to
consumers, charging them a considerable amount of fees or
charges not originally provided for in the agreements for the sale
of interment rights.

Waiving of relevant waiver fees, short term tenancy rentals and
administrative fees may be considered on a case-by-case basis
having regard to its individual merits in respect of the following —

(@) pre-BAT sold niches in columbaria meeting the eligibility
criteria of exemption in all other respects; or

(b) pre-BAT yet-to-be-disposed-of niches in religious ash
pagodas for interring ashes of religious practitioners in
columbaria of specified Chinese temples meeting the
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time.”. eligibility criteria of exemption in all other respects and
fulfilling the pre-requisites in clause 46C.
This CSA seeks to address Hon Chan’s concerns by empowering
the Licensing Board to impose conditions on a specified
instrument in respect of a pre-Bill columbarium restricting the
imposition of fees or charges beyond what is agreed in a pre-BAT
agreement. The Licensing Board may as it thinks fit do so, in
respect of cases which have enjoyed waiving of relevant waiver
fees, short term tenancy rentals and administrative fees.
136 | Clause To add “an” before “exemption” in the English | Please see item 31 of our response dated 9 October 2014 to ALA’s | Clause 38(1)(b)
32(1)(b) text. letter dated 4 September 2014.
137 | Clause To replace “an application” with “the related It seeks to enhance clarity. Clause
32(1)(c)() application”. 38(2)(c)()
138 | Clause To replace “an application” with “the related It seeks to enhance clarity. Clause
32(2)(c)(ii) application”. 38(2)(c)(ii)
139 | Clause 32(2) To add “(3A),” after “subsections (3),”. This is a technical amendment consequential to the addition of a | Clause 38(2)
new subclause (3A).
140 To add “(transferee)” after “another person”. It seeks to enhance clarity.
141 | Clause To replace “G%” with “&#[%” in the Chinese It seeks to enhance clarity. Clause 38(3)(a)
32(3)(a) text.
142 | Clause To add “reasonably” after “otherwise”. By inserting “reasonably” before “required”, it seeks to address | Clause

32(3)(p)(ii)

the suggestion from the Office of the Privacy Commissioner for
Personal Data.

38(3)(p)(i)
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143 | Clause 32(3A) | To add a new subclause to empower the An applicant for a licence or exemption is required to hold the | Clause 38(4)
Licensing Board to refuse an application for columbarium premises directly from the Government under a lease
the transfer of an instrument referred to in (under clause 13) or have the right to continue to use the
subclause (1) if the transferee fails to prove to | columbarium premises for at least five years beginning on the date
the satisfaction of the Licensing Board that the | on which the relevant licence or exemption (as the case requires),
transferee — if issued, is to take effect (under clause 14 or 15). The same
requirements should also be applicable to a transferee.
(@) holds the columbarium premises directly
from the Government under a lease; or Other than the above, we expect that the circumstances applicable
to the Licensing Board’s original decision on the issue of a
(b) has the right to continue to use the specified instrument under clause 13 (whether or not as modified
columbarium premises as required by under clause 14), clause 15 or clause 16 (as the case requires)
clause 14 or 15 (as the case requires). would still remain valid during the remaining term of the specified
instrument in the post-transfer period.
144 | Clause 32(4A) | To add a new subclause to require the It seeks to ensure consistency with similar provisions in the Bill. Clause 38(6)
Licensing Board to notify the applicant of its
decision and the reasons for the refusal (if
applicable) in respect of an application made
under clause 32.
145 | Clause 32(4B) | To add a new subclause to require the It seeks to ensure consistency with similar provisions in the Bill. Clause 38(7)

Licensing Board, if it exercises its power under
subclause (4) to vary the conditions to which
an instrument referred to in subclause (1) is
subject or impose new conditions, to notify the
transferee in writing of its decision, the reason
for the decision and the date on which the
decision is to take effect.
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146 | Clause 32(6) To replace subclause (6) with the following — The original clause 32(6) has been superseded by the newly-added | Clause 38(9),

“(6)

Despite the Transfer of Businesses
(Protection of Creditors) Ordinance
(Cap. 49) and any rules of common law,
a transferee is liable for all debts and
obligations (including all outstanding,
subsisting and future liabilities) in
relation to each agreement for sale of an
interment right entered into before the
transfer by the person from whom an
instrument referred to in subsection (1)
is transferred and, accordingly, any such
agreement may, after the transfer, be
enforced by the purchaser against the
transferee.

(6A) A transferee may be indemnified by the

(6B)

person from whom an instrument
referred to in subsection (1) is
transferred for all amounts for which the
transferee is made liable under
subsection (6) and for which the
transferee would not otherwise be liable,
and the amount of the indemnity may be
recovered by civil proceedings as a debt
or liquidated demand.

For the purposes of this section, a
reference to transfer includes—

(@) if the person from whom an
instrument referred to in subsection
(1) is transferred is a natural person
and that person dies—a reference to

clause 32(4A).

The newly-added clause 32(6) seeks to enhance consumer
protection by stating explicitly that a transferee is liable for all
debts and obligations in relation to each agreement for sale of an
interment right entered into before the transfer of the specified
instrument and, accordingly, any such agreement may, after the
transfer, be enforced by the purchaser against the transferee.

Clause 32(6A) seeks to make it clear that a transferee may be
indemnified by the transferor for all amounts for which the
transferee is made liable as mentioned above and for which the
transferee would not otherwise be liable. We will defer the issue
of indemnity to be settled among the transferee and the transferor,
as this is basically a commercial decision on their part.

Clause 32(6B) seeks to state clearly that a reference to transfer will
include succession or a change in partnership.

(10) and (11)
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succession; and

(b) if the person from whom an
instrument referred to in subsection
(1) is transferred is a partner in a
partnership and there is a change of
any partner in the partnership
(whether that person or another
partner)—a reference to a transfer
from that person to a partner in the
new partnership (whether to that
person, if that person remains as a
partner in the new partnership, or to
another partner), and the reference
to another person in subsection (2)
is to be construed accordingly.”.

147

Clause
33(1)(d)

To replace “additional” with “new”.

It seeks to ensure consistency with similar expressions in the Bill.

Clause 39(1)(d)

148

Clause
33(2)(ea)

To add a new paragraph to empower the
Licensing Board to exercise the powers under
subclause (1) if the instrument holder is a body
corporate other than a company or (where the
instrument holder is a partner in a partnership)
if any partner in the partnership is a body
corporate other than a company, and the body
corporate is dissolved.

Clause 33(2) sets out the different circumstances under which the
Licensing Board may exercise the powers under subclause (1).

This CSA seeks to provide for the circumstances where the
instrument holder is a body corporate other than a company or
where the instrument holder is a partner in a partnership and one
or more of the partners is/are a body corporate other than a

company.

Clause 39(2)(f)

149

Clause 33(2)(f)

To replace “and—" with “or (where the
instrument holder is a partner in a partnership)
if any partner in the partnership is a company,
and—".

It seeks to ensure consistency with similar expressions in the Bill.

Clause 39(2)(g)
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150 | Clause To delete “or resolved”. It seeks to align the wording of the provision with that in section | Clause
33(2)(H(i) 228(2) of the Companies (Winding Up and Miscellaneous | 39(2)(g)(i)
Provisions) Ordinance (Cap. 32).
151 | Clause To replace the subparagraph (ii) with the It seeks to align the wording of the provision with that in section | Clause
33(2)(F)(ii) following — 228A of the Companies (Winding Up and Miscellaneous | 39(2)(g)(ii)
Provisions) Ordinance (Cap. 32).
“(i1) awinding-up statement in respect of the
company is delivered to the Registrar of
Companies under section 228A of the
Companies (Winding Up and
Miscellaneous Provisions) Ordinance
(Cap. 32);”.
152 | Clause To replace “otherwise than in consequence of It seeks to align the scope of the provision with that in the | Clause
33(2)(F)(iv) such an order” with “under the Companies Companies Ordinance (Cap. 622). 39(2)(0)(iv)
Ordinance (Cap. 622)”.
153 | Clause To add “(where the company is a registered It seeks to align the scope of the provision with that in the | Clause
33(2)(f)(v) non-Hong Kong company as defined by Companies Ordinance (Cap. 622). 39(2)(f)(v)
section 2(1) of the Companies Ordinance (Cap.
622))” before “the company’s”.
154 To replace “the Companies Ordinance (Cap. It seeks to ensure consistency with similar provisions in the Bill.
622)” with “that Ordinance”.
155 | Clause To replace “the partnership that is the It seeks to ensure consistency with similar provisions in the Bill. Clause 39(2)(h)
33(2)(9) instrument holder” with “a partnership who is

the instrument holder or is any other partner in
that partnership”.
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156 | Clause To replace “and no application for succession The situation relating to succession of a specified instrument has | Clause
33(2)(9)(1) of the specified instrument is received” with a | been covered by the proposed clause 32(6B)(a) (see item 146 | 39(2)(h)(i)
semicolon. above), and hence should be deleted from this provision.
157 | Clause To replace “affairs; or” with “affairs;”. It is a technical amendment consequential to the adding of a new | Clause
33(2)(g)(ii) subparagraph (iv) (see item 159 below). 39(2)(h)(ii)
158 | Clause To replace the full stop with *; or”. It is a technical amendment consequential to the adding of a new | Clause
33(2)(9)(iin) subparagraph (iv) (see item 159 below). 39(2)(h)(iit)
159 | Clause To add a new subparagraph to empower the Clause 33(2) sets out the different circumstances under which the | Clause
33(2)(9)(iv) Licensing Board to exercise the powers under | Licensing Board may exercise the powers under subclause (1). 39(2)(h)(iv)
subclause (1) if the natural person who is the
instrument holder, or is a partner in partnership | This CSA seeks to provide for the circumstances where the natural
who is the instrument holder or is any other person who is the instrument holder, or is a partner in partnership
partner in that partnership, is serving a who is the instrument holder or is any other partner in that
sentence of imprisonment, whether in Hong partnership, is serving a sentence of imprisonment, whether in
Kong or elsewhere, at any time during the Hong Kong or elsewhere, at any time during the validity period of
validity period of the specified instrument. the specified instrument.
160 | Clause 33(3) To replace “of its decision, in writing, setting It seeks to ensure consistency with similar provisions in the Bill. Clause 39(3)
out” with “in writing of”.
161 | Clause To add “Licensing Board’s” before “decision”. | It seeks to enhance clarity. Clause 39(3)(a)
33(3)(a)
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162 | Clause 34(1) To delete “in writing to it”. Please see item 34 of our response dated 9 October 2014 to ALA’s | Clause 40(1)
letter dated 4 September 2014.
163 | Clause To replace “plans that comply with the It seeks to enhance clarity. Clause
34(2)(b)(1) requirements in section 19 and, if applicable” 40(2)(b)(1)
with “if applicable—plans that comply with
the requirements in section 19 and, where
appropriate”.
164 | Clause To add “reasonably” after “otherwise”. By inserting “reasonably” before “required”, it seeks to address | Clause
34(2)(b)(i1)(B) the suggestion from the Office of the Privacy Commissioner for | 40(2)(b)(ii)(B)
Personal Data.
165 | Clause 34(3) To replace subclause (3) with the following — It seeks to ensure consistency with similar provisions in the Bill. Clause 40(3)
“(3) On determining an application made
under this section, the Licensing Board
must notify the applicant in writing of—
(@) the Licensing Board’s decision;
and
(b) (if the application is refused) the
reasons for the refusal.”.
166 | Clause To add “after the date” after “7 days”. It seeks to enhance clarity. Clause 41(2)(a)
35(2)(a)
167 | Clause 35(3) To replace “subsection (1)”” with “subsection It seeks to enhance clarity. Clause 41(3)

(D(@)”.
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168 | Clause 35(4) To add a new subclause to require the It seeks to ensure consistency with similar provisions in the Bill. Clause 41(4)
Licensing Board to notify the appellate in
writing of its decision and the reasons for the
refusal (if applicable) in respect of an
application made under subclause (1)(a).
169 | Clause 36(1) To replace “of the change.” with “after the date | It seeks to enhance clarity. Clause 42(1)
on which the change occurs.”.
170 | Clause To replace “HiEE » ZoKEEHFEAASCE” with | Please see item 37 of our response dated 9 October 2014 to ALA’s | Clause 42(1)(a)
36(1)(a) “FEHHSCEH. letter dated 4 September 2014.
171 | Clause 36(2) To add “referred to” after “A change”. It seeks to ensure consistency with similar provisions in the Bill. Clause 42(2)
172 To replace “the proprietor, partner or director” | It seeks to align the wording of the provision with similar

with “any director, manager, secretary or other
similar officer”.

provisions in other legislation.
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173 | Clause 36(2A) | To add a new subclause to require the holder of | Please see items 5 and 6 of our response to the issues raised by | Clause 42(3)
a specified instrument to notify the Licensing Members of the Bills Committee at previous meetings issued on
Board of any change occurs that materially 31 December 2015 (LC Paper No. CB(2) 548/15-16(02)
affects the accuracy of the information that the | (revised)).
holder of the specified instrument has provided
in connection with the application on the basis
of which the specified instrument has been
issued, renewed or extended.
174 | Clause 36(2B) | To add a new subclause to stipulate that a Clause 42(4)
change referred to in subclause (2A)(b)
includes a change of any director, manager,
secretary or other similar officer of the holder
of the specified instrument.
175 | Clause 36(3) To add “after the date” after “14 days”. It seeks to enhance clarity. Clause 42(5)
176 | Clause 36(4) To add “, (2A)” after “subsection (1)”. It seeks to provide for the legal consequence for failing to comply | Clause 42(6)
with subclause (2A).
177 | Clause 37, To add “AY” before “EFEE” in the Chinese text. | Please see item 18 of our response dated 27 November 2015 to | Clause 43,
heading ALA’s letter dated 17 April 2015. heading
178 | Clause 37 To replace “& A RHFAELATTEAYTEHASCEH | It seeks to enhance clarity. Clause 43
i Y HE— D {ERSCIRTER 3 0 with “fff5% 3(dk
HREPAE A E I SCE R FREE Y —
{EES0)” in the Chinese text.
179 | Clause To replace “3CEHY” with “3CZE” in the Please see item 40 of our response dated 9 October 2014 to ALA’s | Clause

38(2)(a)(iii)

Chinese text.

letter dated 4 September 2014.

44(2)(a)(iii)
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180 | Clause To replace “as defined by section 65(1), to The definition of “specified officer” has been provided at clause 2 | Clause 44(2)(b)
38(2)(b) apply for an occupation order under section 65 | of the Bill as per item 23 above. This is a consequential
apply to the premises” with “to apply for an technical amendment.
occupation order under section 65 apply to the
columbarium”.
181 | Clause 38(3) To add “&HiHE” before “VJJ&E H]17 in the Please see item 42 of our response dated 9 October 2014 to ALA’s | Clause 44(3)
Chinese text. letter dated 4 September 2014.
182 | Clause 40 To renumber the clause as 40(1). It is a technical amendment consequential to the adding of | Clause 46
subclause (2) to clause 40(2) as per item 184 below.
183 | Clause 40(1) To replace “this Part and Schedule 4 with Please see item 1 of our response dated 1 December 2015 to | Clause 46(1)
“this Division”. ALA’s letter dated 26 June 2015.
184 | Clause 40(2) To add a new subclause to stipulate that Please see item 1 of our response dated 1 December 2015 to | Clause 46(2)
Division 1 of Part 5 applies to an agreement ALA’s letter dated 26 June 2015.
for the sale of an interment right entered into
on or after the enactment date.
185 | Clause 41, To replace “by seller” with “against The main objective of the provision is to enhance consumer | Clause 47,
heading purchaser”. protection. We therefore consider it more appropriate to amend | heading
the relevant wording to focus on the purchaser instead of the seller.
186 | Clause 41(1) To replace “columbarium” with “columbarium, | It seeks to enhance clarity. Clause 47(1)

whether or not to the purchaser as dedicated
person”.
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187 | Clause 41(2) To delete “by the seller”. The main objective of the provision is to enhance consumer | Clause 47(2)
protection. We therefore consider it more appropriate to amend
the relevant wording to focus on the purchaser instead of the seller.
188 | Clause To add a new paragraph before paragraph (a) Please see item 2 of our response dated 1 December 2015 to | Clause 47(2)(a)
41(2)(aa) to stipulate that an agreement of the sale of an | ALA’s letter dated 26 June 2015. The basis of the provision is
interment right is not enforceable if the seller the original paragraph (c) (which is to be deleted as per item 191
sells an interment right in respect of the below). The revised wording seeks to enhance consistency with
columbarium premises for a term that extends | similar expressions in the Bill.
beyond the term of the lease where the
premises are held directly from the
Government under a lease.
189 | Clause To replace paragraph (a) with the following — It seeks to enhance clarity. Clause 47(2)(b)
41(2)(a
D@ “(a) where the columbarium premises are
occupied under a short term tenancy
granted by the Government—by selling
an interment right in respect of the
premises otherwise than for payment
payable on the same periodic basis as
that for the payment of rent for the short
term tenancy; or’.
190 | Clause To replace “for columbarium premises Please see item 2 of our response dated 1 December 2015 to | Clause 47(2)(c)
41(2)(b) occupied under a tenancy or lease” with ALA’s letter dated 26 June 2015. It seeks to differentiate the

“where the columbarium premises are
occupied under a tenancy by an agreement
entered into between private parties for the
letting or leasing of the premises”.

situations where the columbarium premises are (a) held directly
from the Government under a lease, (b) occupied under a short
term tenancy granted by the Government, and (c) occupied under
a tenancy between private parties. The first situation is now
covered by the newly added paragraph (aa) (see item 188 above).
This provision covers the latter.
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191 | Clause To delete the paragraph. Please see the rationale for item 188 above. No provision
41(2)(c) following
deletion
192 | Clause 41(3) To delete “by the seller”. The main objective of the provision is to enhance consumer | Clause 47(3)
protection. We therefore consider it more appropriate to amend
the relevant wording to focus on the purchaser instead of the seller.
193 | Clause To replace “still holds the licence” with “the It seeks to enhance clarity. Clause 47(3)(a)
41(3)(a) licence is still in force”.
194 | Clause _ To replace “specified” with “prescribed”. It seeks to ensure consistency with similar expressions in the Bill. | Clause _
41(3)(c)(i) 47(3)(€)(i)
195 | Clause To replace “a comprehensive description of the | It seeks to enhance clarity. Clause
41(3)(c)(ii) rights and obligations of the seller and the 47(3)(c)(ii)
purchaser under the agreement including (but
not limited to) the matters specified” with “the
essential terms prescribed”.
196 | Clause 41(3)(f) | To replace “, rights and obligations,” with “and | It seeks to enhance clarity. Clause 47(3)(f)
essential terms”.
197 | Clause To delete the paragraph. Under paragraph (h) as drafted, the requirement of delivering a | No provision
41(3)(h) copy of the agreement to purchaser at the time the purchaser | following
signed it, if not met, may render the agreement unenforceable. It | deletion

does not appear to be warranted. Having reviewed the provision,
we propose to delete it.
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198 | Clause To replace “another manner if the seller can This seeks to enhance clarity. Clause
41(3)(i)(iii) prove receipt of the copy by the purchaser” 47(3)(h)(iii)
with “any other manner if receipt of the copy
by the purchaser can be proved”.
199 | Clause 41(3)(j) | To replace “prescribed” with “specified”. Please see item 5 of our response dated 1 December 2015 to | Clause 47(3)(i)
ALA’s letter dated 26 June 2015. It seeks to enhance
consistency with similar expressions in the Bill.
200 | Clause 41(4) To replace “does not meet the requirements of | It seeks to enhance clarity. Clause 47(4)
subsection (3)(b), (c), (d), (e) or (j), or in
respect of which the seller has not complied
with the requirements of subsection (3)(a), (f),
(g), (h) or (i),” with “is not enforceable under
subsection (2) or (3)”.
201 | Clause To replace “the seller” with “a”. The main objective of the provision is to enhance consumer | Clause 47(4)(a)
41(4)(a) protection. We therefore consider it more appropriate to amend
the relevant wording to focus on the purchaser instead of the seller.
202 To add “or (1A)” after “42(1)”. This is a consequential amendment arising from the addition of a
clause 42(1A) as per item 205 below.
203 | Clause To replace paragraph (b) with the following — | The main objective of the provision is to enhance consumer | Clause 47(4)(b)
41(4)(b) protection. We therefore consider it more appropriate to amend

“(b) the amount has not been refunded to the
purchaser under section 42(2).”.

the relevant wording to focus on the purchaser instead of the seller.
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204 | Clause 41(5) To add a new subclause to provide that It seeks to stipulate more clearly that despite subclause (4), a | Clause 47(5)
subclause (4) does not affect, limit or diminish | purchaser retains the right to claim under an agreement for the sale
any rights of a purchaser to claim under an of an interment right under the common law rules or equitable
agreement for the sale of an interment right principles or any other Ordinance, with a view to enhancing
under the common law rules or equitable consumer protection.
principles or any other Ordinance.
205 | Clause 42(1) To replace “by the seller under section 41(2) or | This CSA stems from the concerns raised by ALA and some | Clause 48(1)
(3) may cancel the agreement at any time after | Members of the Bills Committee. It provides that the purchaser
it is made” with “under section 41(2) or (3)(a), | under an agreement that is not enforceable may cancel the
(b) or (c) may cancel the agreement at any time | agreement —
after it is entered into”.
(a) at any time after it is entered into (i.e. clause 42(1)), under
206 | Clause 42(1A) | To add a new subclause to stipulate that a scenarios tt.oucc:ung on the fundamental issues relating to the | 5,50 48(2)
purchaser under an agreement that is not agreement, an
?ir;fgrrc(?)atr)r!: uggﬁg ;I?ﬁ:ea‘lrle(g’r)rsgr)\’t Eli)lté:cr)]ég) (b) within six months after the date of the agreement (i.e. clause
y g 42(1A)) under scenarios touching on less serious issues
months after the date of the agreement by relating to the aareement
giving the seller a written notice of g g '
cancellation.
207 | Clause 42(2) To replace “must, within 30 days” with “or It seeks to enhance clarity. Clause 48(3)
(1A) must, within 30 days after the date”.
208 | Clause 42(3) To add “, (1A)” after “subsections (1)”. This is a consequential amendment arising from the addition of | Clause 48(4)
clause 42(1A) as per item 206 above.
209 | Clause 42(4) To add a new subclause to stipulate that clause | It seeks to make it clear that a reference to seller in the relevant | Clause 48(5)

42 applies in the case of a transfer approved
under clause 32 as if a reference to seller in
subclauses (1), (1A) and (2) were a reference
to the transferee within the meaning of clause
32(2).

provisions are a reference to a transferee in the case where the
transfer of specified instrument was approved under clause 32,
thereby ensuring that the purchasers’ right to cancellation would
not be affected simply by reason of the transfer.
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210 | Clause To replace “prescribed” (wherever appearing) It seeks to ensure consistency with similar expressions in the Bill. | Clause 49(2)(b)
43(2)(b) with “specified”.
211 To replace “agreement” with “agreements” in It seeks to enhance clarity.
the English text.
212 | Clause 43(3) To replace “, and the register, kept in respect of | Please see item 6 of our response dated 1 December 2015 to | Clause 49(3)
the columbarium under this section” with ALA’s letter dated 26 June 2015. It seeks to enhance clarity.
“kept under subsection (1), and the register
kept under subsection (2), in respect of the
columbarium”.
213 | Clause To replace “of authorized representatives in As some purchasers might not have appointed any authorized | Clause 49(4)(b)
43(4)(b) respect of ashes interred in the columbarium.” | representatives under the agreement for the sale of interment right,
with the following — it would be desirable to have the holder of the specified
instrument recording the contact details of the purchasers as well,
“of— which would be particularly useful if the prescribed ash disposal
) ) ) procedures (or the steps necessary for disposal of ashes by
(i) authorized representatives; and specified officers) have to be carried out.
(if) purchasers of the interment rights,
in respect of ashes interred in the
columbarium.”
214 | Clause 43(4A) | To add a new subclause to stipulate that a It seeks to confer upon the Director or an authorized officer the | Clause 49(5)

person holding a specified instrument in
respect of a columbarium must make the
record kept under subclause (4) in respect of
the columbarium available for inspection, on
request, by the Director or an authorized
officer.

power to inspect the record kept under subclause (4), as with other
similar provisions in the Bill.
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215 | Clause 43(5) To replace “or (4)” with «, (4) or (4A)”. This is a consequential amendment arising from the addition of | Clause 49(6)

clause 43(4A) as per item 214 above.

216 | Clause 43(6) To add a new subclause to define “specified”, It seeks to enhance clarity. Clause 49(7)

in subclause (2)(b), to mean “specified by the
Licensing Board”.
217 | Division 2 of | To replace “Instruments” with “Specified It seeks to enhance clarity. Division 2 of
Part 5, heading | instruments”. Part 5, heading

218 | Clause 44(2) To add “pre-Bill” after “in respect of a . It seeks to enhance clarity. Clause 50(2)

219 To delete “, in both English and Chinese,”. It seeks to simplify the provision.

220 To replace reference to clause 8 with that to Please see item 1 of our response dated 27 November 2015 to

clause 9. ALA’s letter dated 17 April 2015.

221 | Clause 44(3) To delete the subclause. It seeks to simplify the provision. No provision
following
deletion

222 | Clause 44(5) To add “(1), (2) or” after “subsection”. Clause 50(4)

223 | Clause 45(3) To replace “if applicable” with “where It seeks to ensure consistency with similar expressions in the Bill. | Clause 51(3)

appropriate”.

224 | Clause 45(4) To add a new subclause to require the It seeks to ensure consistency with similar expressions in the Bill. | Clause 51(4)

Licensing Board to notify the applicant of its
decision and the reasons for the refusal (if
applicable) in respect of an application made
under clause 45(1).
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225 | Clause 46, To replace “8¢& " and substituting “{38{” in Please see item 2 of our response dated 27 November 2015 to | Clause 52,
heading the Chinese text. ALA’s letter dated 17 April 2015. heading
226 | Clause 46(1) To replace “specified” with “shown”. It seeks to ensure consistency with similar expressions in the Bill. | Clause 52(1)
227 | Clause 46(2) To replace “The” with “Subject to sections This is a consequential amendment arising from the addition of | Clause 52(2)
46A and 46C, the”. clause 46A as per item 231 below.

228 To add “pre-Bill” after “in respect of a . It seeks to enhance clarity.
229 To replace “specified” with “shown”. It seeks to ensure consistency with similar expressions in the Bill.
230 | Clause 46A To add a new clause as follows — Please see the rationale for item 70 above. Clause 53

“46A. Interment of ashes by exercising
interment right sold before Bill

announcement time

The ashes of a dedicated person may
be interred after the Bill announcement
time in a niche in a pre-Bill
columbarium in respect of which an
exemption has been issued if—

(@) the interment right in respect of
the niche was sold before the Bill
announcement time, but has not
been exercised or (if more than
one set of ashes may be interred
in that niche) has only been
exercised partially; and

(b) the name of the dedicated person
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has been entered into—

(i) an endorsed register referred
to in section 20(3)(ab); or

(i1) the register updated under
section 46B(2).”

231

Clause 46B

To add a new clause as follows —

“46B. Records on unused or partially used
niches, etc.

1)

The holder of an exemption in
respect of a pre-Bill
columbarium must not replace
the name of a dedicated person
contained in an endorsed register
referred to in section 20(3)(ab)
or the register updated under
subsection (2), or cause such a
name to be replaced, by the
name of another person unless—

(a) the purchaser so requests;

(b) that other person is a relative
(as defined by section 5(2)
of Schedule 5) of the
dedicated person, whether or
not living, and the purchaser
has made a statutory
declaration to confirm that
fact; and

(c) the arrangements for

Please see the rationale for item 70 above.

Clause 54
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effecting changes of the
dedicated person set out in
the agreement for the sale of
the interment right (if
applicable)  have  been
followed.

(2) The holder of an exemption in
respect of a pre-Bill
columbarium must—

(a) update the endorsed register
as soon as practicable after
effecting the changes of a
dedicated person;

(b) notify the Director of the
change, in writing, within 10
working days after the date
on which the change is
effected; and

(c) make the updated register
available for inspection, on
request, by the Director or
an authorized officer.

@) If—

(@) the name of a dedicated
person contained in an
endorsed register referred to
in section 20(3)(ab), or the
register  updated  under
subsection (2), is replaced
by the name of another
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(4)

person otherwise than in
accordance with subsection
(1); or

(b) the name of the dedicated
person shown on the niche
in the pre-Bill columbarium
is different from that entered
into such a register,

the holder of an exemption in
respect of the columbarium
commits an offence and is liable
on conviction to a fine of
$500,000 and to imprisonment
for 2 years.

A person who contravenes
subsection (2) commits an
offence and is liable on
conviction to a fine at level 3 and
to imprisonment for 6 months.”

232

Clause 46C

To add a new clause as follows —

“46C. Interment of ashes in religious ash
pagodas

1)

If a pre-Bill columbarium in
respect of which an exemption
has been issued is a
columbarium of a Chinese
temple specified under
subsection (2), the ashes of the
religious practitioners of that
temple may be interred in a

Please see the rationale for item 70 above.

Clause 55
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(@)

religious ash pagoda specified
under that subsection after the
publication of the notice under
that subsection.

The Secretary for Home Affairs
must, by notice published in the
Gazette, specify for the purposes
of subsection (1)—

(a)

(b)

(©)

(d)

()

the columbaria of Chinese
temples to which that
subsection applies;

the religious ash pagodas in
each of those columbaria in
which ashes may be
interred under that
subsection;

the number of sets of ashes
that may be interred under
that subsection;

the location of those
religious ash pagodas (as
shown in the approved
plans) in which ashes may
be interred wunder that
subsection; and

the location and serial
numbering of the niches
(according to the ash
interment layout as shown
in the approved plans) in
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3)

(4)

()

(6)

which  ashes may be
interred under that
subsection.

The number of sets of ashes
specified under subsection (2) in
respect of a pre-Bill
columbarium must not exceed
1 000.

The holder of an exemption in
respect of a pre-Bill
columbarium must ensure that
the number of sets of ashes that
may be interred in the
columbarium under subsection
(1) is limited to the number of
sets of ashes specified by the
Secretary for Home Affairs
under subsection (2)(c).

No fees, charges or other sums
may be payable for interment of
ashes under subsection (1).

Without limiting sections 26, 27
and 28, a pre-Bill columbarium
must  comply  with  any
requirement or condition that the
Secretary for Home Affairs may
impose for the purpose of
determining whether the
columbarium is, or continues to
be, eligible or not to be specified
under subsection (2).
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()

(8)

©)

If a pre-Bill columbarium has
failed to comply with any
requirement or condition
imposed under subsection (6) or
the Secretary for Home Affairs is
satisfied that a  pre-Bill
columbarium is no longer
eligible to be specified under
subsection (2), he or she—

(@) may decide that the
columbarium is to cease to
be specified under
subsection (2); and

(b) must notify his or her
decision in the Gazette.

A notice published in the Gazette
under subsection (2) or (7) is not
subsidiary legislation.

The holder of an exemption in
respect of a pre-Bill
columbarium that is a
columbarium of a Chinese
temple specified under
subsection (2) must—

(@) keep a register of all the
religious practitioners of
that temple, whose ashes
are interred in the religious
ash pagoda, in compliance
with any requirement or
condition imposed under
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(b)

subsection (6); and

make the register available
for inspection, on request,
by the Secretary for Home
Affairs.

(10) For the purposes of this section,
the Secretary for Home Affairs
or a public officer authorized by
him or her in writing has power
to do all or any of the following
things—

(@)

(b)

(©)

to enter and inspect at all
reasonable times a
columbarium of a Chinese
temple  specified under
subsection (2);

to require the holder of the
exemption—

(i) to produce a book,
document or any other
article; or

(i) to furnish any
information,

in that holder’s possession
that relates to any matter
referred to in subsection

(4), (6) or (9);

to conduct any examination
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and inquiry that may be
necessary for ascertaining
whether subsection (4), (6)
or (9) is being, or has been,
complied with.

(11) A person commits an offence if

(12)

(13)

(14)

the person—

(@) wilfully  obstructs the
exercise of a power under
subsection (10); or

(b) without reasonable excuse,
fails to produce a book,
document or article
required to be produced, or
furnish information
required to be furnished,
under subsection (10)(b).

A person who commits an
offence under subsection (11) is
liable on conviction to a fine at
level 4 and to imprisonment for 6
months.

A person who contravenes
subsection (4) or (9) commits an
offence and is liable on
conviction to a fine at level 3 and
to imprisonment for 6 months.

In this section—

Chinese temple (% A EiTF) has the
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meaning given by section 2 of
the Chinese Temples Ordinance
(Cap. 153);

religious ash pagoda (52Z & KIE), in
relation to a pre-Bill
columbarium that is a
columbarium of a Chinese
temple, means any part of that
columbarium (whether a
structure or otherwise) that is
used for the interment of the
ashes of the religious
practitioners of that temple;

religious practitioners ({£{73%), in
relation to a Chinese temple,
includes the Buddhist monks and
nuns and Taoist priests and
priestesses (as the case requires)
residing and serving in that
temple immediately before death
(but excludes their family
members and any other persons
related to that temple, whether as
followers, donors or otherwise
of that temple).”

233

Clause 48

To delete the clause.

The provision has been subsumed under clause 81 for consistency.
Please see item 374 below.

No provision
following
deletion

234

Clause 49(1A)

To add a new subclause before subclause (1) as
follows —

It seeks to address ALA’s concerns about the scope of the powers
conferred upon the Director or an authorized officer under

Clause 57(1)
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“(1A) The Director or an authorized officer
has power to do all or any of the things
set out in subsection (1) for the
purposes of ascertaining whether any
or all of the following is being, or has
been, complied with—

(@ this Ordinance;

(b) the conditions of a specified
instrument;

(c) the management plan approved
for the purposes of section 13(2)
in respect of a columbarium.”.

subclause (1).

235

Clause 49(1)

To replace “For the purpose of this Ordinance,
the Director or an authorized officer has power
to do all or any of the following things—" with
“The things referred to in subsection (1A)”
are—".

This is a consequential amendment arising from the addition of
clause 49(1A) as per item 234 above.

Clause 57(2)

236

Clause
49(1)(c)

To replace “remove and impound for the
purpose of examination for so long as the
Director or authorized officer may consider
necessary, and to examine and copy,” with
“examine and copy”.

Please see item 3 of our response dated 3 January 2016 to ALA’s
letter dated 20 November 2015.

Clause 57(2)(c)

237

Clause
49(1)(d)

To delete everything after “inquiry that” and
substituting “the Director or authorized officer
considers necessary;”.

Clause 49(1A), which provides for the general purpose for clause
49, was modelled on the original subparagraphs (i) to (iii) of this
provision. The relevant subparagraphs could hence be deleted.

Clause 57(2)(d)

238

Clause 50

To replace “anything” (wherever appearing)
with “any thing”

It seeks to enhance clarity.

Clause 58
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239 | Clause To replace “in” with “on”. It seeks to enhance clarity. Clause 58(2)(d)
50(2)(d)
240 | Clause 50(4) To delete everything after “subsection (2)(b)” Please see item 7 of our response dated 3 January 2016 to ALA’s | Clause 58(4)
and substituting “(or by the exercise under letter dated 20 November 2015.
subsection (3) of the powers referred to in
subsection (2)(b)), the Director or authorized
officer must post at a conspicuous place
outside the premises a notice declaring the
seizure, removal or impoundment.”.
241 | Clause To replace “#i#” with “¥5f” in the Chinese | It seeks to enhance clarity. Clause 59(2)(a)
51(2)(a) text.
242 | Clause To replace ““49, 50 or 51;” with “49(1)(a), (c) | Clause 52(1)(b) already provides for the legal consequence for | Clause 60(1)(a)
52(1)(a) or (d), 50 or 51; or”. contravening clause 49(1)(b). As discussed at the Bills
Committee, we do not intend to provide for the legal consequence
for contravening clause 49(1)(e). This CSA therefore seeks to
explicitly exclude reference to clause 49(1)(b) and (e) in clause
52(1)(a), enhancing clarity of the provision.
243 | Clause To replace “; or” with a full stop. This is a textual amendment consequential to the deletion of | Clause 60(1)(b)
52(1)(b) clause 52(1)(c) as per item 244 below.
244 | Clause To delete the paragraph. The offence relating to the provision of false or misleading | No provision
52(1)(c) information has been grouped under clause 87. Please see items | following
380 and 381 below. deletion
245 | Clause 53, To replace “¥5n” with “#7{>. It seeks to ensure consistency with similar expressions in the Bill. | Clause 61,
heading heading
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246 | Clause 53(1) To add “(or by the exercise under section 50(3) | Please see item 10 of our response dated 3 January 2016 to ALA’s | Clause 61(1)
of the powers referred to in section 50(2)(b))” | letter dated 20 November 2015.
after “section 50(2)(b)”.
247 To replace “ZZ¥7)i” with “EZ#714F> in the It seeks to ensure consistency with similar expressions in the Bill.
Chinese text.
248 | Clause 53(2) To replace the original subclause (2) with the Please see item 4 of our response dated 3 January 2016 to ALA’s | Clause 61(2)

Director must, after the

proceedings are abandoned or

following —

“2)  The
determined—
(a)

(b)

return the thing as ordered by the
court; or

(if no court order is made) give a
notice in writing to the owner of
the thing, stating that—

(i)

(i)

the owner may collect the
thing from the Director
within 60 days after the
date of the notice; and

unless the owner collects
the thing within 60 days
after the date of the notice,
it—

(A) is to become the
property  of  the
Government, free
from all liens, claims

letter dated 20 November 2015.
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or encumbrances; and
(B) may be sold or
otherwise disposed of
in a manner that the
Director thinks fit.”.
249 | Clause 53(3) To replace “acted as provided under subsection | This is a consequential amendment in light of the proposed | Clause 61(3)
(2)” with “collected the thing within the 60 amendments to subclause (2) as per item 248 above.
days stated in the notice”.
250 | Clause To replace “EBEF ok DI B Rl o E @Ay with Please see item 12 of our response dated 3 January 2016 to ALA’s | Clause 61(3)(b)
53(3)(b) “HE S JRAE RS SN inthe | letter dated 20 November 2015.
Chinese text.
251 | Clause 54(1) To replace “, require” with “served on”. It seeks to enhance clarity. Clause 62(1)
252 To add “, require the recipient” before “to do”. | It seeks to enhance clarity.
253 | Clause To replace “the contravention” with “such a It seeks to enhance clarity. Clause 62(1)(b)
54(1)(b) contravention”.
254 | Clause To replace “the contravention” with “such a It seeks to enhance clarity. Clause 62(1)(c)
54(1)(c) contravention”.
255 | Clause To add “(if applicable)” before “the time”. Please see item 16 of our response dated 3 January 2016 to ALA’s | Clause 62(2)(a)
54(2)(a) letter dated 20 November 2015.
256 | Clause To replace “applicable,” with “applicable—". It seeks to streamline the presentation. Clause 62(2)(b)
54(2)(b)
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257 | Clause To replace “any” with “if applicable—the”. Please see item 16 of our response dated 3 January 2016 to ALA’s | Clause 62(2)(c)
54(2)(c) letter dated 20 November 2015.
258 | Clause To replace “for action” with “for any action It seeks to enhance clarity. Clause
54(2)(e)(i) that the Director considers necessary or 62(2)(e)(i)
desirable”.
259 | Clause 54(4) To add “within the stated time” after “action Please see item 18 of our response dated 3 January 2016 to ALA’s | Clause 62(4)
stated in the notice”. letter dated 20 November 2015.
260 To replace “preventing the recurrence of the” It seeks to enhance clarity.
with “for preventing the recurrence of such a”.
261 To replace “to be taken that the Director It seeks to enhance clarity.
considers necessary or desirable to remedy the
consequences or prevent the recurrent” with
“that the Director considers necessary or
desirable to be taken to remedy the
consequences of the contravention or to
prevent the recurrence of the contravention.” in
the English text.
262 | Clause 54(6) To add a new subclause to stipulate that an Please see item 17 of our response dated 3 January 2016 to ALA’s | Clause 62(6)

appeal under clause 72 against a decision to
serve an enforcement notice does not suspend
the operation of the decision, pending the
determination of the appeal, unless the
Director decides otherwise.

letter dated 20 November 2015.
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263 | Clause 55 To delete everything after “this Part” and After considering the practical situation after the enactment date, | Clause 63
substitute “, a reference to carrying out the we will remove reference to the off-site claim period from the
prescribed ash disposal procedures is to be Bill.
construed in accordance with section 6 of
Schedule 5.”.
264 | Clause 58(1) To add “34” before “&¥#” in the Chinese text. | It seeks to enhance clarity. Clause 66(1)
265 | Clause To replace the original subparagraph (iii) with | Please see item 3 of our response dated 1 December 2015 to | Clause
58(2)(a) the following — ALA’s letter dated 13 October 2015. In response to ALA’s | 66(2)(a)(iii)

“(iii) the following particulars of disposal are
entered into the record on interment and
disinterment of ashes kept under section

43(4)—

(A) the name of the dedicated person;

(B) if the ashes are interred in a
niche—

() the location and serial
numbering of the niche;

(I1) photos showing the exterior
and interior of the niche
before disposal; and

(1) the number of containers of
ashes, and any related items
interred together with the
ashes, in the same niche;

(C) the name, the Hong Kong identity

card number (if applicable) and the

comments, we have exhaustively listed the particulars that should
be entered into the record on interment and disinterment of ashes.
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contact details of the person who
has collected the ashes and the
related items (if any) interred
together with the ashes in the same
niche (if applicable);

(D) the date of return of the ashes and
the related items (if any) to the
person referred to in
sub-subparagraph (C); and

(E) any—

(I) breach of the agreement for
the sale of the interment right
on the part of the purchaser
or authorized representative;
or

(I1) other reason for the disposal;
or”.

266

Clause 58(2)

To add “[N” before “HY& MK in the Chinese
text.

It seeks to ensure consistency with similar expressions in the Bill.

Clause 66(2)

267

Clause 58

To add the following subclauses —

“(3) Without affecting sections 8 and 9, if a
columbarium in respect of which no
specified instrument is in force is still in
operation after the grace period, the
person who operates, keeps, manages or
in any other way has control of the
columbarium is regarded, for the
purposes of subsection (1), as having
improperly disposed of ashes interred in

It seeks to impose the obligation for carrying out the prescribed
ash disposal procedures onto operators of columbaria without
specified instruments who continue to operate their columbaria
after the grace period.

Clause 66(3)
and (4)
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(4)

the columbarium, unless the person
carries out the prescribed ash disposal
procedures.

In this section—

grace period (ZE [EHf) means the period
beginning on the enactment date and ending—

()

(6)

(@) on the expiry of 9 months beginning
on the enactment date; or

(b) if an application is made for a
temporary suspension of liability by
the expiry of those 9 months—at the
time when the application is finally
disposed of or withdrawn.

If an application referred to in paragraph
(b) of the definition of grace period in
subsection (4) is refused, it is finally
disposed of at the Ilater of the
following—

(@) at the time the period within which
an appeal may be lodged under
section 72 against the refusal expires
without an appeal having been
lodged; or

(b) if an appeal has been lodged within
time, at the time the appeal is
determined or withdrawn.

The Secretary may, by notice published
in the Gazette, amend subsection (4) by
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substituting another period for any
period specified in that subsection.”.

268

Clause 59

To add the following subclauses before
subclause (1) —

“(1A)A person who has operated, kept,
managed or in any other way had control
of a columbarium, in respect of which no
specified instrument has been issued,
must not abandon the columbarium.

(1B) If the Director or an authorized officer
suspects that a columbarium in respect of
which no specified instrument is issued
is not in operation, the Director or
authorized officer may give a notice
about the suspected abandonment (notice
about suspected abandonment).”.

269

Clause 59(1)

To delete the subclause.

Please see item 4 of our response dated 1 December 2015 to
ALA’s letter dated 13 October 2015.

It seeks to stipulate clearly the offence on abandoning a
columbarium operated without a specified instrument. We have
also taken the opportunity to define clearly the “notice about
suspected abandonment” to enhance clarity.

Clause 67(1)
and (2)

No provision
following
deletion

270

Clause 59(2)

To replace the original subclause with the
following —

“(2) For the purposes of subsection (1B), the
notice about suspected abandonment
must be—

(@) published in the Gazette once in
each of 2 consecutive months; and

(b) posted at a conspicuous place

It seeks to enhance clarity.

Clause 67(3)
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outside the columbarium.”.

271 | Clause 59(3) To add “about suspected abandonment” after It seeks to ensure consistency with similar expressions in the Bill. | Clause 67(4)
“The notice”.
272 To delete “and any other persons having an Please see item 9 of our response dated 1 December 2015 to
interest in the columbarium”. ALA’s letter dated 13 October 2015.
273 To replace “1 month after the date of the This is a consequential amendment arising from the introduction
notice” with “2 months after the date of the of a two-month time limit in subclause (3A) as per item 275
notice,”. below.
274 | Clause To replace “, as defined by section 65(1), may | It is a consequential amendment arising from moving the | Clause 67(4)(b)
59(3)(b) apply for an occupation order under section 65 | definition of “specified officer” to clause 2 as per item 23 above.
to enable the specified officer to carry out the It also seeks to enhance consistency with similar expressions in
prescribed ash disposal procedures in respect the Bill.
of the columbarium” with “may apply for an
occupation order under section 65 to enable to
officer to carry out the steps that the officer
considers necessary for disposal of ashes in
respect of the columbarium”.
275 | Clause 59(3A) | To add a new subclause to stipulate that a Please see item 4 of our response dated 1 December 2015 to | Clause 67(5)

person referred to in subclause (1A) will be
deemed as abandoning a columbarium if —

(@ the notice about suspected
abandonment has been given; but

(b) the person fails to give a specified
response within 2 months after the date
of the notice about suspected
abandonment.

ALA’s letter dated 13 October 2015.
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276 | Clause 59(4) To replace “a notice” with “the notice about It seeks to ensure consistency with similar expressions in the Bill. | Clause 67(6)
suspected abandonment”.
277 | Clause 60(1) To replace “or is revoked or suspended, Please see items 4, 12 and 25 of our response dated 1 December | Clause 68(1)
abandons a columbarium if, despite the 2015 to ALA’s letter dated 13 October 2015.
Director’s notice about a suspected
abandonment in respect of the columbarium, It seeks to stipulate clearly the offence on abandoning a
the instrument holder fails to give a specified columbarium issued with a specified instrument. We have also
response” with “or is revoked, must not taken the opportunity to define clearly the “notice about suspected
abandon the columbarium”. abandonment” to enhance clarity.
278 | Clause 60(1A) | To add a new subclause as follows — Clause 68(2)
“(1A) If the Director or an authorized officer
suspects that a columbarium in respect
of which a specified instrument is in
force, has expired without being
renewed or extended, or is revoked, is
not in operation, the Director or
authorized officer may give a notice
about the suspected abandonment
(notice about suspected
abandonment).”.
279 | Clause 60(2) To replace the original subclause (2) with the Please see items 19 and 20 of our response dated 1 December | Clause 68(3),
following — 2015 to ALA’s letter dated 13 October 2015. (4) and (5)

“(2) For the purposes of subsection (1A), the
notice about suspected abandonment
must be given to the instrument holder.

(2A) The notice about suspected abandonment
must warn that, unless within 2 months
after the date of the notice, the
instrument holder gives a specified
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(2B)

response—

(@) the instrument holder is liable to be
prosecuted for an offence under
section 63; and

(b) a specified officer may apply for an
occupation order under section 65 to
enable the officer to carry out the
steps that the officer considers
necessary for disposal of ashes in
respect of the columbarium.

If the instrument holder fails to give a
specified response within 1 month after
the date of the notice about suspected
abandonment, the Director or an
authorized officer may give a reminder
notice.”.

280

Clause 60(3)

To delete everything before paragraph (a) and
substitute the following —

“(3)

The reminder notice must warn again
that, unless within 2 months after the
date of the notice about suspected
abandonment, the instrument holder
gives a specified response—".

This is a consequential amendment arising from the introduction
of subclause (2B) as per item 279 above.

Clause 68(6)

281

Clause
60(3)(b)

To replace “, as defined by section 65(1), may
apply for an occupation order under section 65
to enable the specified officer to carry out the
prescribed ash disposal procedures in respect
of the columbarium” with “may apply for an

occu

pation order under section 65 to enable the

It is a consequential amendment arising from moving the
definition of “specified officer” to clause 2 as per item 23 above.
It also seeks to enhance consistency with similar expressions in
the Bill.

Clause 68(6)(b)
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officer to carry out the steps that the officer
considers necessary for disposal of ashes in
respect of the columbarium”.

282

Clause 60(4)

To replace the original subclause (4) with the
following —

“(4) The reminder notice under subsection
(2B) must be—

(a) given to the instrument holder;
(b) published in the Gazette; and

(c) posted at a conspicuous place
outside the columbarium.”.

Please see item 22 of our response dated 1 December 2015 to
ALA’s letter dated 13 October 2015.

Clause 68(7)

283

Clause 60(4A)

To add a new subclause to stipulate that an
instrument holder will be deemed as
abandoning a columbarium if —

(@) the notice about suspected abandonment
has been given; but

(b) the instrument holder fails to give a
specified response within 2 months after
the date of the notice about suspected
abandonment.

Please see item 12 of our response dated 1 December 2015 to
ALA’s letter dated 13 October 2015.

Clause 68(8)

284

Clause 60(5)

To replace “a notice” with “the reminder
notice”.

It seeks to ensure consistency with similar expressions in the Bill.

Clause 68(9)

285

Clause 61(a)

To replace “EFgH” with “}£H” in the
Chinese text.

Please see item 23 of our response dated 1 December 2015 to
ALA’s letter dated 13 October 2015.

Clause 69(a)
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286 | Clause 61(c) To replace “3% & K with “FHRf5 K in the Please see item 24 of our response dated 1 December 2015 to | Clause 69(c)
Chinese text. ALA’s letter dated 13 October 2015.
287 | Clause 61A To add a new clause to stipulate that if a notice | It seeks to better reflect our policy intention to ensure that a | Clause 70
about suspected abandonment has been given person that has undertaken in his specified response to continue to
under clause 60 and a person has given a operate the columbarium would in fact do so.
specified response by informing the Director
or authorized officer that the person continues
to operate the columbarium, the person must
continue to operate the columbarium in respect
of which a specified instrument is in force.
288 | Clause To delete “a”. It seeks to ensure consistency with similar expressions in the Bill. | Clause 71(1)(a)
62(1)(a)
289 | Clause To replace “giving the undertaking” with “the It seeks to enhance clarity. Clause 71(2)(a)
62(2)(a) date on which the undertaking is given”.
290 | Clause To replace “the notice at the time specified in It seeks to enhance clarity. Clause 71(2)(b)
62(2)(b) the” with “a commencement of ash disposal
notice at the time specified in that”.
291 | Clause 63, To replace “59, 60” with “59(1A), 60(1), Please see item 26 of our response dated 1 December 2015 to | Clause 72,
heading 61A”. ALA’s letter dated 13 October 2015. These CSAs also seek to | heading
include reference to the proposed clause 61A.
292 | Clause 63 To replace “59, 60” with “59(1A), 60(1), Clause 72
61A”.
293 | Clause 64, To replace “landlord” and substituting It seeks to enhance clarity. Clause 73,
heading “owner”. heading
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294 | Clause 64(1) To replace “landlord, mortgagee or based on It seeks to enhance clarity. Clause 73(1)
any other interest in any premises that are a
columbarium,” with “owner or mortgagee or
based on any other interest in any premises
that are a columbarium (but excluding the
Government),”.
295 To replace reference to clause 8 with that to Please see item 28 of our response dated 1 December 2015 to
clause 9. ALA’s letter dated 13 October 2015.
296 To add “the date of” after ““7 days after”. It seeks to enhance clarity.
297 | Clause 64(2) To replace “if the person in possession It seeks to simplify the provision. Clause 73(2)
acquired the premises subject to the obligation
to carry out the prescribed ash disposal
procedures” with “of the premises”.
298 | Clause 64(3) To delete the subclause. This subclause is no longer required after amendments to | No provision
subclause (4) and the addition of subclause (4A) as per items 299 | following
and 300 below. deletion
299 | Clause 64(4) To delete everything after “subsection (2)” and | It seeks to enhance clarity. Clause 73(3)

substitute the following —

“if_

(@) the person is an owner or mortgagee who
acquired an interest in the premises subject to
the obligation to carry out the prescribed ash
disposal procedures; and

(b) the person fails to—

(i) give a commencement of ash disposal
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(i)

notice in accordance with section 8 of
Schedule 5 within 30 days after the
date of the notification under
subsection (1); or

take a step specified in the
commencement of ash disposal
notice—

(A) at the time specified in that notice
for taking that step; and

(B) in accordance with Part 2 of that
Schedule.”.

300

Clause 64

To add the following clauses —

“(4A) Despite subsection (2), a person in

possession who is not a person referred
to in subsection (4)(a) may—

(@) invite, in writing, the Director to
carry out the steps that the Director
considers necessary for disposal of
ashes in  respect of the
columbarium on-site; and

(b) allow a specified officer to enter

the columbarium premises for the

purposes of carrying out those
steps,

for at least 12 months.

(4B)

A person in possession who is not a
person referred to in subsection (4)(a) is

Please see item 95 of our response to the issues raised by
Members of the Bills Committee at previous meetings issued on 3
June 2016 (LC Paper No. CB(2)1641/15-16(02)).

The proposed clause 64(4A) and (4B) applies to a person in
possession who is not “an owner or mortgagee who acquired an
interest in the premises subject to an obligation to carry out the
prescribed ash disposal procedures”. Clause 64(4A) provides a
route for such a person to invite the Director to carry out ash
disposal and allow an authorized officer to enter the columbarium
premises for ash disposal purpose for at least 12 months.
According to clause 64(4B), such a person would be considered to
have complied with clause 64(2), if he/she acts in accordance with
clause 64(4A) (under which there is no need to give a
commencement of ash disposal notice).

The proposed clause 64(4C) and (4D) aims to introduce legal
sanctions for contravention of subclause (2) by a person in
possession who is a person referred to in subclause (4)(a) and by a
person in possession who is not a person referred to in subclause

Clause 73(4),

(5),

(8)

(6), (7) and
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(4C)

(4D)

regarded as having contravened
subsection (2) if the person—

(a) fails to—

(1) give a commencement of ash
disposal notice in accordance
with section 8 of Schedule 5
within 30 days after the date of
the notification under subsection
(1); or

(i) take a step specified in the
commencement of ash disposal
notice—

(A) at the time specified in that notice
for taking that step; and

(B) in accordance with Part 2 of that
Schedule; and

(b) fails to act in accordance
with subsection (4A).

If a person in possession who is a
person referred to in subsection (4)(a)
contravenes subsection (2), that person
commits an offence and is liable on
conviction to a fine of $500,000.

If a person in possession who is not a
person referred to in subsection (4)(a)
contravenes subsection (2), that person
commits an offence and is liable on
conviction to a fine of $250,000.

(4)(@).

In the case of transfer, subject to the approval from the Licensing
Board, the transferee will take over the operation of the
columbarium and the columbarium should continue to be in
operation. There is hence no need for the person in possession,
if any, to carry out the prescribed ash disposal procedures as
required under clause 64(2). The proposed clause 64(4E)
therefore seeks to stipulate clearly that in case an application for
transfer under clause 32 has been received by the Licensing
Board, the relevant person in possession would not be required to
act in accordance with subclause (2) until so specified by the
Director.
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(4E) Despite subsection (2), if an application
for transfer under section 32 is received
by the Licensing Board, a person in
possession is not required, with the
written permission of the Director, to—

(@ act in accordance with that
subsection; or

(b) so act until after the period
specified by the Director.”.

301

Clause 64(5)

To replace “subsection (2), a person acquired”
and substituting “subsection (4)(a), a person in
possession acquired an interest in the”.

Please see item 30 of our response dated 1 December 2015 to

ALA’s letter dated 13 October 2015.

Clause 73(9)

302

Clause
64(5)(a)

To replace the original paragraph (a) with the
following —

“(a) at the time of acquisition—
(i)  acertificate of columbarium use was
registered under section 38 against
the premises; and

(i) no certificate was registered under
section 68 against the premises; or”.

Please see item 35 of our response to the issues raised by
Members of the Bills Committee at previous meetings issued on 3

June 2016 (LC Paper No. CB(2)1641/15-16(02)).

Clause 73(9)(a)

303

Clause
64(5)(b)

To add “the interest in” after “who acquired”.

It seeks to ensure consistency with similar expressions in the Bill.

Clause 73(9)(b)

304

Clause 64(5A)

To add a new subclause —

“(5A) For the purposes of subsection (5)(a), the
time of acquisition of an interest in the

Please see item 30 of our response dated 1 December 2015 to

ALA’s letter dated 13 October 2015.

Clause 73(10)
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premises is—

(a) if the person in possession is an
owner—the time of acquiring the
ownership of the premises by the
person; or

(b) if the person in possession is a
mortgagee—the time of executing
the mortgage deed by the person.”.

305

Clause 64(5B)

To add a new subclause —

“(5B) A person in possession may request a
person who has operated, kept,
managed or in any other way had
control of the columbarium to produce
any information (including any book,
document, article, thing, record and
register) that the person in possession
reasonably considers necessary to
facilitate the carrying out of the
prescribed ash disposal procedures by
the person in possession, and that
person is required to produce the
information to the person in
possession.”.

Please see item 98 of our response to the issues raised by
Members of the Bills Committee at previous meetings issued on 3
June 2016 (LC Paper No. CB(2)1641/15-16(02)).

A person in possession may request the operator to produce
information (including personal data) that the person in
possession reasonably considers necessary to facilitate the
carrying out of the prescribed ash disposal procedures, and the
operator is required to produce the information.

Clause 73(11)

306

Clause 64(6)

To replace “landlord,” with “owner or”.

It seeks to enhance clarity.

Clause 73(12)

307

Clause
64(6)(a)

To replace “of a tenancy, lease or mortgage in
respect of the premises;” with “of the
instrument—

(i)  entered into by the person in possession

It seeks to ensure consistency with similar expressions in the Bill.

Clause 73(12)(a)
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in the capacity as owner or mortgagee in
respect of the premises with that other
person; or
(i) by virtue of which the interest of the
person in possession in the premises
arises; or”.
308 | Clause 65, To replace “prescribed ash disposal It seeks to ensure consistency with similar expressions in the Bill. | Clause 74,
heading procedures” with “steps necessary for heading
disposal of ashes”.
309 | Clause 65(1) To delete the subclause. The definition of “specified officer” has been moved to the | No provision
section on interpretation in clause 2 as per item 23 above. following
deletion
310 | Clause 65(2) To replace “take any steps that may be It seeks to ensure consistency with similar expressions in the Bill. | Clause 74(1)

necessary for carrying out the prescribed ash
disposal procedures in respect of a
columbarium if the procedures or any step in
them are or is not” with “carry out any steps
that the officer considers necessary for disposal
of ashes in respect of a columbarium if the
prescribed ash disposal procedures have, or
any step in them has, not been”.
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311 | Clause 65(3) To replace “On” with “Without limiting Please see item 60 of our response to the issues raised by | Clause 74(2)
subsection (2), a magistrate may, on”. Members of the Bills Committee at previous meetings issued on 3
June 2016 (LC Paper No. CB(2)1641/15-16(02)).
312 To replace “59, 60, 62 or 64(2) or (3)” with Please see item 37 of our response dated 1 December 2015 to
“59(1A), 60(1), 61A, 62 or 64(2)”. ALA’s letter dated 13 October 2015.
313 To delete “the court may” in the English text. This is a consequential amendment arising from the proposed
amendments as per item 311 above.
314 | Clause To replace “and occupy the premises for a It seeks to enhance clarity. Clause 74(2)(a)
65(3)(a) period specified in the order; and” with a
semicolon.
315 | Clause To add a new subclause to empower a Clause 74(2)(b)
65(3)(ab) magistrate to make an occupation order
empowering a specified officer to occupy the
columbarium premises, or any part of them, for
a period specified in the order.
316 | Clause To replace “prescribed ash disposal It seeks to ensure consistency with similar expressions in the Bill. | Clause 74(2)(c)
65(3)(b) procedures” with “steps that the officer
considers necessary for disposal of ashes”.
317 | Clause 65(4) To replace “order may be made under Please see item 39 of our response dated 1 December 2015 to | Clause 74(3)
subsection (3)” with “occupation order may be | ALA’s letter dated 13 October 2015.
made”.
318 | Clause To replace “59, 60, 62 or 64(2) or (3)” with Please see item 38 of our response dated 1 December 2015 to | Clause 74(3)(a)
65(4)(a) “59(1A), 60(1), 61A, 62 or 64(2)”. ALA’s letter dated 13 October 2015.
319 | Clause To add “or 64(4C) or (4D)” after “section 63”. | Please see item 4 of our response to the issues raised by Members | Clause 74(3)(b)

of the Bills Committee at previous meetings issued on 11 June
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65(4)(b) 2016 (LC Paper No. CB(2)1711/15-16(02)).
320 | Clause 65(5) To replace “or the on-site portion of the This is a consequential amendment arising from the removal of | Clause 74(4)
procedures as required by section 58, 62 or the on-site portion of the prescribed ash disposal procedures from
64(2) or (3)” with “as required by section 58, the Bill.
62 or 64(2)”.
321 | Clause 65 To add the following new subclauses — A specified officer may request a person having information | Clause 74(5),
(including personal data) that the specified officer reasonably | (6) and (7)

“(5A) If a specified officer reasonably
believes that a person has any
information that the officer considers
necessary to facilitate disposal of ashes
by the officer under this Ordinance—

(SB)

(@)

(b)

the officer may request that
person to produce the
information to him or her; and

that person is required to produce
the information to the officer.

A specified officer may, for the
purpose of disposal of ashes under this
Ordinance, consider and use any

information—

(@) produced under subsection (5A);

(b) obtained during an inspection or
search under this Ordinance; or

(c) obtained by the exercise of the

powers under an occupation
order.

considers necessary to facilitate the disposal of ashes to produce
the information to him or her, and the operator is required to
produce the information.

In the course of scrutinising the Bill, Members of the Bills
Committee attach importance to having legislative provisions that
are adequate for enabling the parties concerned to complete the
ash disposal tasks as required. The proposed CSAs therefore
seek to, among other things, empower a specified officer to
consider and use the information referred to above, obtained
during inspection or search under this Ordinance, and obtained by
the exercise of the powers under an occupation order.
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(5C)  In subsections (5A) and (5B)—
information (& ¥}) includes any book,
document, article, thing, record and
register.”.
322 | Clause 65A To add a new clause as follows — It seeks to clearly empower the court to make an order for the | Clause 75
return of ashes apart from its power to determine competing
“65A.  Power of court to order return of | claims as provided for in section 9 of Schedule 5.
ashes
(1) The court may, on application, make an
order for the return of ashes as provided
in section 9 of Schedule 5.
(2) Inthis section—
court (;%A[5%) means the District Court.”.
323 | Clause 67, To replace “obligation in respect of” with Please see item 40 of our response dated 1 December 2015 to | Clause 77,
heading “obligations in respect of disposal of”. ALA’s letter dated 13 October 2015. heading
324 | Clause 67(2) In the definition of “ash disposal requirement”, | This is a consequential amendment arising from the removal of | Clause 77(2)
to delete everything after “means” and the on-site portion of the prescribed ash disposal procedures from
substitute “the requirement under section 58, the Bill.
62 or 64(2) to carry out the prescribed ash
disposal procedures.”.
325 | Clause 67(3) To delete the subclause. A specified officer is not obligated under the Bill to carry out the | No provision
prescribed ash disposal procedures, but is empowered to carry out | following
any steps that the officer considers necessary for disposal of ashes | deletion

in respect of a columbarium, if the prescribed ash disposal
procedures have, or any step in them has, not been carried out.
We therefore propose to remove this subclause to avoid confusion.
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326 | Clause 68(1) To replace “satisfied the prescribed ash A specified officer is not obligated under the Bill to carry out the | Clause 78(1)
disposal procedures or the on-site portion of prescribed ash disposal procedures, but is empowered to carry out
the procedures have been carried out in respect | any steps that the officer considers necessary for disposal of ashes
of any premises against which a certificate of in respect of a columbarium, if the prescribed ash disposal
columbarium use is registered, issue a procedures have, or any step in them has, not been carried out.
certificate that the premises cease to be a The proposed CSA seeks to differentiate the two situations more
columbarium.” with “satisfied that— clearly.
(@) the prescribed ash disposal procedures
have been carried out in respect of a
columbarium against the premises of
which a certificate of columbarium use
is registered under section 38; or
(b) the steps that a specified officer
considers necessary for disposal of ashes
in respect of such a columbarium under
this Ordinance have been carried out by
the officer,
issue a certificate that the premises cease
to be a columbarium.”.
327 | Clause 68(2) To delete “or”. It is a technical amendment arising from the addition of a new | Clause 78(2)
paragraph (ba) as per item 328 below.
328 | Clause To add a new paragraph to empower a person The definition of “specified officer” has been moved to the | Clause 78(2)(c)
68(2)(ba) in possession within the meaning of clause 64 | section on interpretation in clause 2 as per item 23 above.
to make an application for the purpose of
subclause (1).
329 | Clause To delete “, as defined by section 65(1)”. It is a consequential amendment arising from moving of the | Clause 78(2)(d)
68(2)(c) definition of “specified officer” to clause 2 as per item 23 above.
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330 | Clause 68(4) To add a new subclause to require the It seeks to ensure consistency with similar expressions in the Bill. | Clause 78(4)
Licensing Board to notify the applicant of its
decision and the reasons for the refusal (if
applicable) in respect of an application made
under clause 68(1).
331 | Clause 70 To delete the definition of “Appeal Board”. The definition of “Appeal Board” has been moved to the section | Clause 80
on interpretation in clause 2 as per item 19 above.
332 | Clause 71 To replace the original subclause (4) with the Please see item 1 of our response dated 28 November 2015 to | Clause 81(4)
following — ALA’s letter dated 21 May 2015.
“(4) Apanel member—
(@ is to hold and vacate office in
accordance with the panel member’s
terms of appointment; and
(b) on ceasing to be a panel member, is
eligible for reappointment.”.
333 | Clause 71(5) To replace “subsection (2) or (3)” with “this It seeks to enhance clarity. Clause 81(5)
section”.
334 | Clause 71(6) To replace “of the” with “to the” in the English | Please see item 5 of our response dated 28 November 2015 to | Clause 81(6)
text. ALA’s letter dated 21 May 2015.
335 | Clause 72(1) To replace “A person” with “An applicant or a | It seeks to better reflect our policy intention. Clause 82(1)
holder of a specified instrument who is”.
336 | Clause To replace “of an application for” with “under | The original paragraph (a) covers “a refusal of an application for a | Clause 82(1)(a)
72(1)(a) section 13 (whether or not as modified under specified instrument”, which comprises a refusal of an application

section 14) or section 15 or 16 of an

for the issue of a specified instrument, as well as a refusal of an
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application for the issue of”. application for renewal or extension of a specified instrument.
Items 336 and 337 seek to set out clearly the two scenarios.
337 | Clause To add a new subclause as follows — Clause 82(1)(b)
72(1)(ab)
“(ab) a refusal under section 33(1)(c)—
(i) torenew a licence or exemption; or
(if) to extend a temporary suspension of
liability;”
338 | Clause To add “under section 32(3A)” after “refusal”. | It seeks to enhance clarity. Clause 82(1)(c)
72(1)(b)
339 | Clause To add “under section 33(1)(a)(i) or (b)” after It seeks to enhance clarity. Clause 82(1)(d)
72(1)(c) “decision”.
340 | Clause 72(1) To add the following subclauses — Please see item 6 of our response dated 28 November 2015 to | Clause 82(1)(e)
ALA’s letter dated 21 May 2015. and (f)
“(ca) a decision under section 33(1)(a)(ii) to
revoke or suspend an authorization under
a licence;
(cb) a refusal of an application for permission
for the purposes of section 45(1);”.
341 | Clause To replace the original paragraph (d) with the It seeks to enhance clarity. Clause 82(1)(9)
72(1)(d) following —

“(d) a decision under
33(1)(d)—

section 32(4) or

(i) to vary the conditions to which a
specified instrument is subject; or
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(if) to impose new conditions;”.
342 | Clause To add ““of an application made under section It seeks to enhance clarity. Clause 82(1)(h)
72(1)(e) 34” after “refusal”.
343 | Clause To add the following subclause — Please see item 7 of our response dated 28 November 2015 to | Clause 82(1)(i)
72(1)(ed) ALA’s letter dated 21 May 2015.
“(ea) a refusal of an application made under
section 35(1)(a) for the suspension of the
operation of a decision under section
33(1) pending the determination of an
appeal;”.
344 | Clause 72(1)(f) | To replace “of the Director under section 54 to | It seeks to simplify the provision and enhance consistency with | Clause 82(1)(j)
serve an enforcement notice.” with “under similar expressions in the Bill.
section 54 to serve an enforcement notice;”.
345 | Clause 72(1) To add the following subclauses — Please see item 101 of our response to the issues raised by | Clause 82(1)(k)
o _ Members of the Bills Committee at previous meetings issued on 3 | and (I)
“(g) arefusal of an application for the issue of | June 2016 (LC Paper No. CB(2)1641/15-16(02)).
a certificate under section 68;
(h) a refusal of an application made under
section 17(2) of Schedule 5 for the
approval of an ash disposal plan.”.
346 | Clause 72(2) To add “the date on which” after “21 days It seeks to enhance clarity. Clause 82(2)

after”.
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347 | Clause To replace “(b), (c), (d) or (¢)” with “(ab), (b), | These are technical consequential amendments. Clause 82(4)(a)
72(4)(a) (), (ca), (ch), (d), (&), (ea) or (g)”.
348 | Clause To add “or (h)” after “(1)(f)”. Clause 82(4)(b)
72(4)(b)
349 | Clause 73(2) To replace “, if the Chairperson is absent or is It seeks to simplify the provision. Clause 83(2)
otherwise unable to act, a Deputy Chairperson
(according to the order of appointment) is to”
with “a Deputy Chairperson may”.
350 | Clause 73(5) To replace “has” with “have” in the English It seeks to enhance clarity. Clause 83(5)
text.
351 | Clause 73(7) To add “, or a panel member selected under Please see item 9 of our response dated 28 November 2015 to | Clause 83(7)
subsection (5),” before “who is the presiding ALA’s letter dated 21 May 2015.
officer at an appeal”.
352 | Clause To replace “& F-” with “3¥{7” in the Chinese | Please see item 5 of our response to the issues raised by Members | Clause 84(4)(a)
74(4)(a) text. of the Bills Committee at previous meetings issued on 27 May
2016 (LC Paper No. CB(2)1589/15-16(01) (Updated)).
353 | Clause To add “or” after the semicolon. Please see item 5 of our response to the issues raised by Members | Clause
74(11)(b) of the Bills Committee at previous meetings issued on 27 May | 84(11)(b)
2016 (LC Paper No. CB(2)1589/15-16(01) (Updated)).
354 | Clause 74(13) | To replace “of'its decision, in writing, setting It seeks to ensure consistency with similar expressions in the Bill. | Clause 84(13)
out” with “in writing of”.
355 | Clause To add “Appeal Board’s” before “decision”. It seeks to ensure consistency with similar expressions in the Bill. | Clause
74(13)(a) 84(13)(a)
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356 | Clause 74(14) | To replace “Appeal Board’s decision and Please see item 6 of our response to the issues raised by Members | Clause 84(14)
reasons” with “written notification under of the Bills Committee at previous meetings issued on 27 May
subsection (13)”. 2016 (LC Paper No. CB(2)1589/15-16(01) (Updated)).
357 | Clause _ To add “LL” after “/&” in the Chinese text. It seeks to enhance clarity. Clause _
75(1)(a)() 85(1)(a)(i)
358 To replace “HYFFL” with “E2HLHY” in the
Chinese text.
359 | Clause To delete “signed by the presiding officer”. Please see item 12 of our response dated 28 November 2015 to | Clause 85(1)(b)
75(1)(b) ALA’s letter dated 21 May 2015.
360 | Clause To replace “and” with “or”. It seeks to enhance clarity. Clause 85(1)(d)
75(1)(d)
361 | Clause 76 To replace “For the purposes of” with “In Please see item 11 of our response to the issues raised by | Clause 86
relation to”. Members of the Bills Committee at previous meetings issued on
27 May 2016 (LC Paper No. CB(2)1589/15-16(01) (Updated)).
362 | Clause To replace “ZE{E(E{a]” with “3E{E” in the Please see item 13 of our response dated 28 November 2015 to | Clause
78(1)(a)(iv) Chinese text. ALA’s letter dated 21 May 2015. 88(1)(a)(iv)
363 | Clause 78(2) To replace “&fL” with “#4}” in the Chinese | Please see item 14 of our response dated 28 November 2015 to | Clause 88(2)
text. ALA’s letter dated 21 May 2015.
364 | Clause 78(3) To delete “summary”. Please see item 15 of our response dated 28 November 2015 to | Clause 88(3)
ALA’s letter dated 21 May 2015.
365 | Clause 79(1) To replace “of the Appeal Board may” with Please see item 16 of our response dated 28 November 2015 to | Clause 89(1)

(13 2

may”’.

ALA’s letter dated 21 May 2015.
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366 | Clause 80(1) To replace “Deputy Chairpersons” with “a Please see item 19 of our response dated 28 November 2015 to | Clause 90(1)
Deputy Chairperson” in the English text. ALA’s letter dated 21 May 2015.
367 To delete “of the Appeal Board”. Please see item 20 of our response dated 28 November 2015 to
ALA’s letter dated 21 May 2015.
368 | Clause 80(2) To replace “or” with “and” in the English text. | Please see item 21 of our response dated 28 November 2015 to | Clause 90(2)
ALA’s letter dated 21 May 2015.
369 | Clause 81, To add “and authorization” after This is a consequential amendment arising from the consolidation | Clause 91,
heading “Delegation”. of the relevant clauses (notably clause 48) under this clause. heading
370 | Clause 81 To renumber the clause as clause 81(1). It seeks to enhance clarity. Clause 91(1)
371 | Clause 81(1) To replace “The” with “Subject to subsection Please see item 36 of our response to the issues raised by | Clause 91(1)
(2), the”. Members of the Bills Committee at previous meetings issued on 3
June 2016 (LC Paper No. CB(2)1641/15-16(02)).
372 To delete ““, other than this power of
delegation”.
373 | Clause 81(2) To add a new subclause as follows — Clause 91(2)
“(2) The power to delegate conferred by
subsection (1) may not be delegated by
the Director.”
374 | Clause 81 To add the following subclauses — Please see item 1 of our response dated 3 January 2016 to ALA’s | Clause 91(3)
letter dated 20 November 2015. and (4)

“(3) The Director may appoint in writing a
public officer as an authorized officer for
the purposes of this Ordinance.

(4)  When exercising a power or performing
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a function under this Ordinance, an
officer delegated under subsection (1) or
an authorized officer—

(a) may be assisted by such persons as
the officer reasonably requires; and

(b) must produce the officer’s written
delegation or appointment for
inspection by any person who
reasonably requires to see it.”.

375

376

Clause 82(2)

To delete “enforcement” in the English text.

To replace “enforcement authority” (wherever
appearing) with “authority”.

377

378

Clause 82(3)

To delete “enforcement”.

Please see item 37 of our response to the issues raised by
Members of the Bills Committee at previous meetings issued on 3
June 2016 (LC Paper No. CB(2)1641/15-16(02)).

Clause 92(2)

To replace “BZFHkAE > AIIEZ” with “ZH%EE >
EU”.

It seeks to enhance clarity.

Clause 92(3)

379

Clause 84(1)

To replace “and” with “or”.

It seeks to enhance clarity.

Clause 94(1)

380

Clause 87(1)

To replace everything after “offence” with the
following —

“if the person—

(@ provides information that is false or
misleading in a material particular in, or
in connection with, an application the
person makes under this Ordinance in

It seeks to consolidate the provisions relating to the offence of
providing false and misleading information under one clause.
Specifically, the original clause 52(1)(c) has been moved to this
clause as clause 87(1)(b). Please see item 244,

Clause 97(1)

-85 -




Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill
respect of a columbarium; or
(b)  furnishes the Director, an authorized
officer or a public officer with
information under this  Ordinance
knowing that it is false or misleading in a
material particular.”.
381 | Clause 87(2) To replace “summary conviction to a fine at It seeks to strengthen the legal sanctions for the offence of | Clause 97(2)
level 2 and to imprisonment for 6 months” providing false and misleading information.
with “conviction to a fine of $500,000 and to
imprisonment for 2 years”.
382 | Clause 88(4) To add a new subclause as follows — Clause 88 originally provides for liability of the relevant | Clause 98(4)

“(4) H—

(a)

(b)

a member of an unincorporated body
commits an offence under this Ordinance;
and

it is proved that the offence has been
committed with the consent or connivance
of, or is attributable to any neglect on the
part of, any other member or any manager,
secretary or other similar officer of the
unincorporated body,

the other member or the manager,
secretary or other similar officer commits
the like offence.”.

personnel of a body corporate or partnership for an offence by the
body corporate or another partner. The CSA seeks to cover the
scenario in respect of an offence committed by an unincorporated
association in order to hold the relevant person in charge of the
columbarium (e.g. operation without a specified instrument)

accountable.
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383 | Clause 91(2) To add “1,” before “6”. It seeks to better reflect our policy intention. Clause 101(2)
384 | Clause To replace “it” with “them” in the English text. | It seeks to enhance clarity. Clause
92(2)(b) 102(2)(b)
385 | Clause To add a new subclause to empower the This empowering provision is consequential to the addition of | Clause
92(2)(ca) Secretary for Food and Health to make clause 31A. 102(2)(d)
regulations restricting the imposition of any
additional fees, charges or other sums in
respect of an interment right beyond the
amounts, or not in accordance with any
mechanism for their future revision, specified
or otherwise contained in any agreement for
the sale of the interment right entered into
before the Bill announcement time.
386 | Clause To add “z& > after “ A+ in the Chinese It seeks to enhance clarity. Clause
92(2)(d) text. 102(2)(e)
387 | Clause To replace “and” with “or”. It seeks to enhance clarity. Clause
92(2)(e) 102(2)(f)
388 | Clause To add “or” after the semicolon. It seeks to enhance clarity. Clause
92(3)(a) 102(3)(a)
389 | Clause To replace “an officer” with “a member of the | It seeks to enhance clarity. Clause
94(2)(c) staff” in the English text. 104(2)(c)
390 | Clause 94(3) To replace “An” with “In relation to a person It seeks to enhance clarity. Clause 104(3)

referred to in subsection (2)(d), an”.
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391 | Clause 94A To add a new clause as follows — It seeks to set out in general — Clause 105

“94A. Service of documents, etc.

1)

A notice, decision or other document
required to be given, issued, notified or
served on a person (other than the
Appeal Board, the Licensing Board or a
public officer) under this Ordinance may
be given, issued, notified or served—

(a) in the case of a natural person—

(i) by delivering it by hand to the
person;

(i) by sending it by post in a
letter—

(A) addressed to the person at

(B)

(iiii) by

the person’s usual place
of residence or business
or (if that place is
unknown) at the person’s
last known place of
residence or business; or

if the person
dies—addressed to the
person’s last known place
of residence or business;

sending it by fax

transmission to the fax number
of the person or (if that number
IS unknown) to the last known

(@) how a notice, decision, other document should be given,
issued, notified or served by on a person other than the Appeal
Board, the Licensing Board or a public officer, as well as the
date on which such notice, decision or other document is to be
taken to have been given, lodged or served; and

(b) how a notice or other document required to be given to,
lodged with or served on the Appeal Board, the Licensing
Board or a public officer should be given, lodged and served,
as well as the date on which such notice or other document is
to be taken to have been given, lodged or served.
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fax number of the person; or

(iv) by sending it by electronic mail
transmission to the electronic
mail address of the person or (if
that address is unknown) to the

last

known electronic mail

address of the person;

(b) in the case of a partner in a
partnership—

(i) by delivering it by hand to the
partner authorized in writing to
act for and on behalf of the
partnership;

(i) by sending it by post in a
letter—

(A) addressed to the partner

(B)

authorized in writing to
act for and on behalf of
the partnership at that
partner’s usual place of
residence or business or
(if that place is unknown)
at that partner’s last
known place of residence
or business; or

if that partner
dies—addressed to that
partner’s last known place
of residence or business,
and to the usual places of
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residence or business of
the other partners in the
partnership or (if those
places are unknown) to
the last known places of
residence or business of
those other partners;

(i) by sending it by fax
transmission to the fax number
of the partner authorized in
writing to act for and on behalf
of the partnership or (if that
number is unknown) to the last
known fax number of that
partner; or

(iv) by sending it by electronic mail
transmission to the electronic
mail address of the partner
authorized in writing to act for
and on behalf of the partnership
or (if that address is unknown)
to the last known electronic
mail address of that partner; or

(c) in the case of a body corporate—

(i) by delivering it by hand to any
place in Hong Kong at which
the body corporate carries on
business and giving it to any
person in the place who appears
to be concerned in the
management of, or employed

-90 -




Provisions to
be amended

Brief description of the amendments

Rationale for the amendments

Relevant
Provisions in
the new Bill

by, the body corporate;

(ii) by sending it by post in a letter
addressed to the body corporate
at its registered office in Hong
Kong or at any place in Hong
Kong at which the body
corporate carries on business or
(if that office or place is
unknown) at the body
corporate’s last known place of
business;

(iii) by sending it by fax
transmission to the fax number
of the body corporate or (if that
number is unknown) to the last
known fax number of the body
corporate; or

(iv) by sending it by electronic mail
transmission to the electronic
mail address of the body
corporate or (if that address is
unknown) to the last known
electronic mail address of the
body corporate.

(2) A notice, decision or other document

given, issued, notified or served in
accordance with subsection (1) is to be
taken, in the absence of evidence to the
contrary, to have been given, issued,
notified or served—

(@) if delivered by hand—on the day
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(3)

(b)

(©)

(d)

after the day on which it was so
delivered;

if sent by post—on the second
working day after the day on which
it was posted;

if sent by fax transmission—on the
day after the day on which it was
transmitted; or

if sent by electronic mail
transmission—on the day after the
day on which it was transmitted.

A notice or other document required to be
given to, lodged with or served on the
Appeal Board, the Licensing Board or a
public officer under this Ordinance may
be given, lodged or served—

(@)

(b)

(©)

by delivering it by hand to the office
of the Appeal Board, the Licensing
Board or the officer (as the case
requires) during office hours;

by sending it by post to the office of
the Appeal Board, the Licensing
Board or the officer (as the case
requires);

by sending it by fax transmission to
the fax number of the Appeal Board,
the Licensing Board or the officer
(as the case requires); or
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(4)

()

(d) by sending it by electronic mail
transmission to the electronic mail
address of the Appeal Board, the
Licensing Board or the officer (as
the case requires).

A notice or other document given, lodged
or served in accordance with subsection
(3) is to be taken, in the absence of
evidence to the contrary, to have been
given, lodged or served—

(@ if delivered by hand—on the day
after the day on which it was so
delivered;

(b) if sent by post—on the second
working day after the day on which
it was posted;

(c) if sent by fax transmission—on the
day after the day on which it was
transmitted; or

(d) if sent Dby electronic mail
transmission—on the day after the
day on which it was transmitted.

This section is subject to section 2 of, and
item 73 of Schedule 1 to, the Electronic
Transactions (Exclusion) Order (Cap. 553
sub. leg. B).”.
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392 | Clause 97(3) To delete the original paragraphs (a) and (b) Please see item 5 of our response dated 27 November 2015 to | Clause 108(3)
and substitute — ALA’s letter dated 17 April 2015.
“(a) has been made but has not been
determined,
(b) has been refused, and the period within
which a notice of appeal may be lodged
against the refusal has not yet expired; or
(c) has been refused, which refusal has been
appealed against but the appeal has not
yet been determined.”.
393 | Clause 97(4) To replace the original subclause (4) with the Please see item 5 of our response dated 27 November 2015 to | Clause 108(4)

following —

“(4) Subsection (3) does not apply if, in
respect of an application referred to in
that subsection, the occupation of land as
is necessary for, or ancillary to, the
operation of the pre-Bill columbarium (to
the extent as shown in the plans required
under section 19) includes unlawful
occupation of unleased land but the
applicant—

(@) does not apply to the Director of Lands
for lawful authority to occupy the
unleased land; or

(b) does not provide a written declaration to
the Director of Lands that the applicant
has no claim to the unleased land,
whether based on possession of the
unleased land before, on or after the date

ALA’s letter dated 17 April 2015.

-94 -




Provisions to

Relevant

Brief description of the amendments Rationale for the amendments Provisions in
9% EIIEMREE the new Bill
of application or on any other ground.”.
394 | Clause 97(5) To delete the original paragraphs (a) and (b) Please see item 5 of our response dated 27 November 2015 to | Clause 108(5)
and substitute — ALA’s letter dated 17 April 2015.
“(a) has been made but has not been
determined,
(b) has been refused, and the period within
which a notice of appeal may be lodged
against the refusal has not yet expired; or
(c) has been refused, which refusal has been
appealed against and is suspended from
operation under section 35 pending the
determination of the appeal.”.
395 | Clause 97(5) To replace “ZEHH” with “ZEfE” in the Chinese | Please see item 7 of our response dated 27 November 2015 to | Clause 108(5)
text. ALA’s letter dated 17 April 2015.
396 | Clause To add “or extended” after “issued”. It seeks to enhance clarity. Clause
97(6)(a) 108(6)(a)
397 | Clause To replace “ f2ERY » ¥ with <R F#E | Please see item 9 of our response dated 27 November 2015 to | Clause
97(6)(b) /Y > BPEWE” in the Chinese text. ALA’s letter dated 17 April 2015. 108(6)(b)
398 | Clause 97(9) To add a new subclause as follows — Please see item 4 of our response dated 27 November 2015 to | Clause 108(9)

“(9) In subsection (1), a reference to section
6(3) of the Land (Miscellaneous
Provisions) Ordinance (Cap. 28) is to be
construed as a reference to section 6(3)
of that Ordinance to the extent that it
relates to section 6(2)(b) (but not section

ALA’s letter dated 17 April 2015.
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6(2A)(iii)) of that Ordinance.”.
399 | Clause To replace “fEH” with “#£{7”in the Chinese Please see item 10 of our response dated 27 November 2015 to | Clause
98(1)(a) text. ALA’s letter dated 17 April 2015. 109(1)(a)
400 | Clause 98(3) To delete the original paragraphs (a) and (b) Please see item 11 of our response dated 27 November 2015 to | Clause 109(3)
and substitute — ALA’s letter dated 17 April 2015.
“(a) has been made but has not been
determined,;
(b) has been refused, and the period within
which a notice of appeal may be lodged
against the refusal has not yet expired; or
(c) has been refused, which refusal has been
appealed against but the appeal has not
yet been determined.”.
401 | Clause 98(4) To replace “fEH” with “#£{7”in the Chinese Please see item 10 of our response dated 27 November 2015 to | Clause 109(4)
text. ALA’s letter dated 17 April 2015.
402 | Clause To add “Z after “3E%1” in the Chinese text. Please see item 12 of our response dated 27 November 2015 to | Clause
98(4)(b) ALA’s letter dated 17 April 2015. 109(4)(b)
403 | Clause 98(5) To delete the original paragraphs (a) and (b) Please see item 11 of our response dated 27 November 2015 to | Clause 109(5)

and substitute —

“(a) has been made but has not been
determined,

(b) has been refused, and the period within
which a notice of appeal may be lodged
against the refusal has not yet expired; or

ALA’s letter dated 17 April 2015.
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(c) has been refused, which refusal has been
appealed against and is suspended from
operation under section 35 pending the
determination of the appeal.”.
404 | Clause 99(3) To delete the original paragraphs (a) and (b) Please see item 14 of our response dated 27 November 2015 to | Clause 110(3)
and substitute — ALA’s letter dated 17 April 2015.
“(a) has been made but has not been
determined,
(b) has been refused, and the period within
which a notice of appeal may be lodged
against the refusal has not yet expired; or
(c) has been refused, which refusal has been
appealed against but the appeal has not
yet been determined.”.
405 | Clause To replace “24C(1)” with “issued under section | Please see item 15 of our response dated 27 November 2015 to | Clause
99(4)(a) 24C(1) (as the case requires)”. ALA’s letter dated 17 April 2015. 110(4)(a)
406 | Clause 99(5) To delete the original paragraphs (a) and (b) Please see item 14 of our response dated 27 November 2015 to | Clause 110(5)

and substitute —

“(a)

(b)

(©)

has been made but has not been
determined;

has been refused, and the period within
which a notice of appeal may be lodged
against the refusal has not yet expired; or

has been refused, which refusal has been
appealed against and is suspended from
operation under section 35 pending the

ALA’s letter dated 17 April 2015.
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determination of the appeal.”.
407 To add “41” before “H A Please see item 17 of our response dated 27 November 2015 to
ALA’s letter dated 17 April 2015.
408 To replace ““ZEAHREA R with “SCEAH[EA
i

409 | Clause 99(6) To delete the original paragraphs (a) and (b) It seeks to enhance clarity. Clause 110(6)

and substitute —

“(a) if a temporary suspension of liability is
issued or extended in respect of the
columbarium—the non-compliant
structures necessary for, or ancillary to,
the operation of the columbarium, as
shown in the approved plans annexed to
the temporary suspension of liability;

(b) if a licence or exemption is issued or
renewed in respect of the
columbarium—the structures certifiable
for a pre-Bill columbarium in, on or at
the columbarium, as shown in the
approved plans annexed to the licence or
exemption (as the case requires); or

(¢) in any other case—the non-compliant
structures necessary for, or ancillary to,
the operation of the columbarium as at
the Bill announcement time.”.
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410 | Clause 100(2) | To replace “subsection (1), a specified period” | It seeks to streamline the presentation. Clause 111
with —
“subsection (1)—
specified period (f5HHHAR])”.
411 | Clause 102 To replace “6(5)” with “6(7)”. Please see item 1 of our response dated 3 January 2016 to ALA’s | Clause 113
letter dated 1 December 2015.
412 To replace “(6)” with “(8)”.
413 | Clause 111(1) | Inthe proposed section 113(2AA), to add “, as | It seeks to enhance clarity. Clause 122(1)
defined by section 113A(1),” after
“columbarium”.
414 | Clause 111(3) | In the proposed section 113(4), in the Chinese | Please see item 2 of our response dated 3 January 2016 to ALA’s | Clause 122(3)
text, to replace “ A with “ A £-”. letter dated 1 December 2015.
415 | Clause 112 In the proposed section 113A(1), in the Please see item 2 of our response dated 3 January 2016 to ALA’s | Clause 123
Chinese text, in the definition of /S5 A £ to | letter dated 1 December 2015.
replace “ A - ” with “ A+ ; ”.
416 In the proposed section 113A(1), to add in It seeks to include the definition of relevant terms in section 113A

alphabetical order—

“ashes (& }X) has the same meaning as it has
in section 2(1) of the Private Columbaria
Ordinance ( of 2016);

columbarium (& MKZZEFfT), subject to
subsection (6), has the same meaning as it has
in section 2(1) of the Private Columbaria
Ordinance ( of 2016);

of the Public Health and Municipal Services Ordinance (Cap.
132) by making reference to their corresponding definition in the
Bill.
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inter (%£1i%) has the same meaning as it has in
section 2(1) of the Private Columbaria
Ordinance ( of 2016);
interment right (ZZf#) has the same
meaning as it has in section 2(1) of the Private
Columbaria Ordinance ( 0f 2016);”.
417 In the proposed section 113A(2)(a), in the Please see item 4 of our response dated 3 January 2016 to ALA’s
Chinese text, to delete everything after “§2¢l” | letter dated 1 December 2015.
and substitute “&F K ZEFHIEIH AL BEH
*”*Ek{ E%E 2B KRB T A4 K
L EHVER K.
418 In the proposed section 113A(5) in the Please see items 2 and 3 of our response dated 3 January 2016 to
Chinese text, to replace “3% A & HHFIEHIRY ALA’s letter dated 1 December 2015.
FL&” with S LB R HIAT
419 In the proposed section 113A(6), in the It seeks to ensure consistency with similar expressions in the
Chinese text, to replace “& 5> with “Z& K. Public Health and Municipal Services Ordinance (Cap. 132).
420 | Clause 116 In the Chinese text, in the proposed definition | Please see item 7 of our response dated 3 January 2016 to ALA’s | Clause 127
of &2 1L5, to replace “fff - ” with “ffp 5 ” letter dated 1 December 2015.
421 | Clause 118 By renumbering the proposed items 128 and Please see item 8 of our response dated 3 January 2016 to ALA’s | Clause 129

129 as items 132 and 133 respectively.

letter dated 1 December 2015.
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422 | Clauses 119 To add the following new clauses — It seeks to make consequential amendments to the Electronic | Clauses 130 and
and 120 Transactions (Exclusion) Order (Cap. 553B) by setting out the | 131

“Division 7—Amendment to Electronic
Transactions (Exclusion) Order

119. Electronic Transactions (Exclusion)

Order amended

The Electronic Transactions (Exclusion)

Order (Cap. 553 sub. leg. B) is amended as
set out in this Division.,

120. Schedule 1 amended (provisions
excluded from application of section 5 of

Ordinance)
Schedule 1—
Add
“73.  Private
Columbaria
Ordinance
(  of
2016)

Sections
16(2)(b)(ii),
18(1)(a) and (3),
32(3)(a), (4A) and
(4B), 33(3),
34(2)(a) and (3),
35(2)(a) and (4),
36(1), (2A)(b)(i)
and (3), 41(3)(b)
and (g), 42(1) and
(1A), 45(1) and (4),
46B(2)(b),
46C(10), 53(2)(b),
61(b) and (c),
64(1), (4A)(a) and
(4E), 68(4), 72(2),

provisions in the Bill that are to be excluded from application of
section 5 of the Electronic Transactions Ordinance (Cap. 553).
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74(3)(b) and (13),
75(1)(b), 81(2), (3)
and (4)(b), 86(1),
94A(1)(b)(i),
(i)(A), (iii) and (iv)
and 97(4)(b),
sections 2(2)(b) and
(c) and 5 of
Schedule 3 and
sections 3(4)(a), 12,
14(2) and 17(2A)
and (2B) of
Schedule 5”.”.
423 | Schedule 1 To replace “[s. 6] with “[ss. 6 & 91]”. This is a technical amendment. Schedule 1
424 | Schedule 1, To add a new subsection as follows — It seeks to better reflect our policy intention. Schedule 1,
section 1(6) section 1(6)
“(6) The notification is not subsidiary
legislation.”.
425 | Schedule 1, In the Chinese text, to add “E” before “F & It seeks to ensure consistency with similar expressions in the Bill. | Schedule 1,
section 3(1) o, section 3(1)
426 | Schedule 1, To delete everything after “The Licensing It seeks to simplify the provision. Schedule 1,
section 3(2) Board” and substitute “may appoint a member section 3(2)
of the Licensing Board to be the Chairperson
or a member of a committee.”.
427 | Schedule 1, To delete everything after “must be” and Please see item 22 of our response dated 28 November 2015 to | Schedule 1,
section 4(2) substitute “the Chairperson of the Licensing ALA’s letter dated 21 May 2015. section 4(2)
Board.”.
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428 | Schedule 1, To add— Please see item 22 of our response dated 28 November 2015 to | Schedule 1,
section 4(2A) ALA’s letter dated 21 May 2015. section 4(3)
“(2A) If the Chairperson of the Licensing
Board is absent or is otherwise unable to
act—
(@) the Deputy Chairperson of the
Licensing Board is to act as
Chairperson of the Licensing
Board; or
(b) if the Deputy Chairperson of the
Licensing Board is absent or is
otherwise unable to act—a
member of the Licensing Board
named by the Secretary is to act as
Chairperson of the Licensing
Board.”.
429 | Schedule 1, To add— Please see item 22 of our response dated 28 November 2015 to | Schedule 1,
section 4(3A) ALA’s letter dated 21 May 2015. section 4(5)
“(3A) If the Chairperson of a committee is
absent or is otherwise unable to act, a
member of the committee named by the
Director is to act as Chairperson of the
committee.”.
430 | Schedule 1, To add— It seeks to better reflect our policy intention. Schedule 1,
section 4(8) section 4(10)
“(8) Toavoid doubt—

(@)

in subsections (2) and (4), a
reference to the Chairperson of the
Licensing Board includes a
reference to a person who acts as
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Chairperson of the Licensing
Board under subsection (2A); and
(b) in subsections (3) and (4), a
reference to the Chairperson of a
committee includes a reference to
a person who acts as Chairperson
of the committee under subsection
(3A).”.
431 | Schedule 1, To replace “pecuniary interest, whether direct | Please see item 27 of our response dated 28 November 2015 to | Schedule 1,
section 5 or indirect,” with “direct or indirect interest”. ALA’s letter dated 21 May 2015. section 5
432 | Schedule 1, To delete paragraph (a) and substitute— It seeks to enhance clarity, having regard to a Member’s | Schedule 1,
section 5(a) suggestion. section 5(a)
“(a)  must disclose to the Licensing Board or
committee (as the case requires) the
nature of the interest—
(i)  before the meeting begins; or
(i) if it comes to the notice of the
member after the meeting begins
that he or she has such an
interest—as soon as practicable
after the meeting begins;”.
433 | Schedule 2, In the heading, to delete *“, or Conditions It seeks to better reflect the content of Schedule 2. Schedule 2,
heading Imposed on,”. heading
434 | Schedule 2 To replace “21 & 22]” with “17, 21 & 22]”. This is a technical amendment. Schedule 2
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435 | Schedule 2, To replace “lease, licence or other instrument It seeks to enhance clarity. Schedule 2,
section 1(b) under which the land on which the section 1(b)
columbarium is situated is held from the
Government, is” with “requirements in respect
of the columbarium under the lease, short term
tenancy or other instrument, under which the
columbarium premises are held directly from
the Government, are”.

436 | Schedule 2, To add “and” after the semicolon. It seeks to enhance clarity. Schedule 2,
section B section B
3(1)(b)(ii) 3(1)(b)(ii)

437 | Schedule 2, In the Chinese text, to replace “ 7 NE,~ F” It seeks to enhance clarity. Schedule 2,
section 3(1)(b) | with “PNEEL F”. section 3(1)(b)

438 | Schedule 2, In the definition of certifiable building, to It seeks to streamline the presentation. Schedule 2,
section 3(3) delete everything before paragraph (a) and section 3(3)

substitute “certifiable building (A]f%z5 358
Y1) means—".

439 In the definition of certifiable building, in This is a consequential amendment arising from the addition of

paragraph (b)(ii), to replace “; or” with a paragraph (d) as per item 441 below.
semicolon.

440 In the definition of certifiable building, in This is a consequential amendment arising from the addition of

paragraph (c), to replace the full stop with *; paragraph (d) as per item 441 below.
or”.
441 In the definition of certifiable building, to To avoid doubt, we consider it appropriate to expressly include

add—

“(d) a building situated on land—

such buildings as an additional category under the definition of
“certifiable building”.
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be amended

(i) that was unleased land at the time
the building was erected on that
land; and

(i) in respect of which—

(A)  alease under which the
columbarium premises are
held directly from the
Government; or

(B)  ashort term tenancy under
which the columbarium
premises are occupied,

is subsequently granted by the
Government before the enactment
date.”.

442 | Schedule 2, In the definition of non-compliant structures, | It seeks to enhance clarity. Schedule 2,
section 4(1) to replace “the conditions” with “any of the section 4(1)
requirements referred to”.

443 | Schedule 2, In the English text, in the definition of It seeks to enhance clarity. Schedule 2,
section 4(1) structures certifiable for a pre-Bill section 4(1)
columbarium, in paragraph (b)(iv), to replace
“part of,” with “part, of”.

444 | Schedule 2, To delete everything after “subsection (1),” and | It seeks to enhance clarity. Schedule 2,
section substitute — section
4(2) 4(2)

“a reference to a building—

(@) is a reference to any building (having the
meaning given by section 2(1) of the
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Buildings Ordinance (Cap. 123)),
including such a building situated on land
that was unleased land at the time the
building was erected on that land—
(i) without a licence issued under
section 5 of the Land
(Miscellaneous Provisions)
Ordinance (Cap. 28); or
(i) in breach of such a licence; but
(b) does not include a reference to a building
situated in or on another building that
complies with the requirements for
approval and consent to  the
commencement of building works under
section 14 of the Buildings Ordinance
(Cap. 123).”.

445 | Schedule 2, To add “and” after the semicolon. It seeks to enhance clarity. Schedule 2,
section section
4(3)(a)(ii) 4(3)(a)(ii)

446 | Schedule 2, In the Chinese text, to replace “ I BE4E L It seeks to enhance clarity. Schedule 2,
section 6(4) with “4Nf5>. section 6(4)

447 | Schedule 2, To replace “7.62 m,” with “7.62 m—". It seeks to streamline the presentation. Schedule 2,
section 6(5)(a) section 6(5)(a)

448 | Schedule 2, To add “or section 2(1) of this Ordinance” after | It seeks to enhance clarity. Schedule 2,
section 7 “in this Part”. section 7
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449 | Schedule 3, In the Chinese text, to replace “3R%E” with “fgg | It seeks to enhance clarity. Schedule 3,
heading . heading

450 | Schedule 3, To replace “partnership—by a partner” with It seeks to ensure consistency with similar expressions in the Bill. | Schedule 3,
section 2(2)(b) | “partner in a partnership—by the partner We have also taken the opportunity to insert the requirement that | section 2(2)(b)

authorized in writing to act for and on behalf of | the partner should be authorized in writing to act for and on behalf

the partnership”. of the partnership, such that a partner could not go behind the
back of the partnership to operate a columbarium without their
authorization.

451 | Schedule 3, To replace the full stop with “authorized in We have taken the opportunity to insert the requirement that the | Schedule 3,
section 2(2)(c) | writing to act for and on behalf of the body director or other officer should be authorized in writing to act for | section 2(2)(c)

corporate.”. and on behalf of the body corporate, such that a director or other
officer could not go behind the back of the body corporate to
operate a columbarium without their authorization.

452 | Schedule 3, To replace “of licence applications and Please see item 20 of our response dated 27 November 2015 to | Schedule 3,
section 4, consideration of public views” with “etc. of ALA’s letter dated 17 April 2015. section 4,
heading notices of licence applications”. heading

453 | Schedule 3, In the Chinese text, to add “{f-{a]” before “XH It seeks to enhance clarity. Schedule 3,
section 4(1)(a) | f =", section 4(1)(a)

454 | Schedule 3, In the Chinese text, to delete the paragraph and | Please see item 23 of our response dated 27 November 2015 to | Schedule 3,
section 4(1)(c) | substitute — ALA’s letter dated 17 April 2015. section 4(1)(c)

“(o) MFeZzHesny S » RAENZE K
ZEMINEIRUE - 7.

455 | Schedule 3, To add ““or posted” after “published”. Please see item 24 of our response dated 27 November 2015 to | Schedule 3,

section 4(2) ALA’s letter dated 17 April 2015. section 4(2)

-108 -




Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill
456 | Schedule 3, To replace “for a specified instrument, the Please see item 25 of our response dated 27 November 2015 to | Schedule 3,
section 5 Licensing Board must notify the applicant of ALA’s letter dated 17 April 2015. section 5
its decision, in writing, setting out” with
“referred to in section 1(a) of this Schedule, the
Licensing Board must notify the applicant in
writing of”.
457 | Schedule 3, To add “Licensing Board’s” before “decision”. | It seeks to ensure consistency with similar expressions in the Bill. | Schedule 3,
section 5(a) section 5(a)
458 | Schedule 4 To replace “[ss. 2, 40” with “[ss. 2”. This is a technical amendment. Schedule 4
459 | Schedule 4, To add “all of” before “the following”. It seeks to enhance clarity. Schedule 4,
section 1 section 1
460 | Schedule 4, To add “name of licensee, address of the Please see item 7 of our response dated 1 December 2015 to | Schedule 4,
section 1(a) licensed premises,” before “licence number”. ALA’s letter dated 26 June 2015. section 1(a)
461 | Schedule 4, To delete everything after “seller is the” and Please see items 19 to 21 of our response to the issues raised by | Schedule 4,

section 1(b)(i)

substitute —

“owner of the columbarium premises
held directly from the Government
under a lease and, if so—

(A)  whether the seller is the sole
owner, the joint owners or the

CO-OWnNers;

the name of the sole owner, or
the names of the joint owners
or the co-owners;

(B)

(©)

(in the case of co-ownership)

Members of the Bills Committee at previous meetings issued on
27 May 2016 (LC Paper No. CB(2)1589/15-16(01) (Updated)).

section 1(b)(i)
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(D)

each co-owner’s respective
share or interest in the
premises; and

the following particulars of the
lease—

() the lot number of the
premises; and

(m the date on which the
term of the lease is to
end;”.

462

Schedule 4,
section 1(b)(ii)

To delete everything after “under a tenancy”
and substitute —

“and, if so—
(A)  the name of the landlord;
(B)  the periodic basis for the
payment of rent for the
tenancy;
(C)  the terms in the tenancy

agreement—

Q) on the arrangements for
the termination of the
tenancy; and

) on the arrangements for
the renewal of the
tenancy; and

Please see items 19 to 21 of our response to the issues raised by
Members of the Bills Committee at previous meetings issued on
27 May 2016 (LC Paper No. CB(2)1589/15-16(01) (Updated)).

Schedule 4,
section 1(b)(ii)
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(D) the following particulars of the
tenancy—
()] the lot number of the
premises;
() if applicable—the
memorial number
(where available) of the
tenancy agreement;
) for a short term
tenancy—the short term
tenancy number
assigned by the Lands
Department; and
(v) the date on which the
term of the tenancy is to
end;”.
463 | Schedule 4, To delete “interest;” and substitute — Please see items 19 to 21 of our response to the issues raised by | Schedule 4,
section Members of the Bills Committee at previous meetings issued on | section 1(b)(iii)
1(b)(iii) “interest and, if so— 27 May 2016 (LC Paper No. CB(2)1589/15-16(01) (Updated)).

(A)  the name of the mortgagee or
the person entitled to the
benefit of, or to require
payment or discharge of, the
encumbrance (as the case
requires); and

(B) if applicable—the memorial
number (where available) of
the mortgage or
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encumbrance;”.

464 | Schedule 4, To replace “particulars” with “the memorial Please see items 19 to 21 of our response to the issues raised by | Schedule 4,
section number”. Members of the Bills Committee at previous meetings issued on | section 1(b)(iv)
1(b)(iv) 27 May 2016 (LC Paper No. CB(2)1589/15-16(01) (Updated)).

465 | Schedule 4, In the Chinese text, to replace “Ff#” with “¥% | Please see item 8 of our response dated 1 December 2015 to | Schedule 4,
section 1(b) HHE”. ALA’s letter dated 26 June 2015. section 1(b)

466 | Schedule 4, To delete the paragraph. The relevant information in this paragraph has been covered by | No provision
section 1(c) the revised paragraph 1(b). The paragraph could hence be | following

deleted. deletion

467 | Schedule 4, To delete the paragraph. Please see item 16 of our response dated 1 December 2015 to | No provision
section 1(d) ALA’s letter dated 26 June 2015. We have merged paragraph (d) | following

with paragraph (e) with a view to simplifying the provisions. deletion

468 | Schedule 4, To add “involved with lump sum prepayment Schedule 4,

section 1(e) for an interment right for a long period” after section 1(c)
“financial risks”.

469 | Schedule 4, To replace “sold—" with “sold, specifying—". | It seeks to enhance clarity. Schedule 4,
section 2(b) section 2(b)

470 | Schedule 4 To delete everything after “relates to a” and Please see item 18 of our response dated 1 December 2015 to | Schedule 4

section 2(b)(i) | substitute — ALA’s letter dated 26 June 2015. section 2(b)(i)
“niche—
(A)  the location, serial numbering
and dimensions of the niche;
and
(B)  the maximum number (if
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applicable) of containers of
ashes that are permitted to be
interred in the niche;”.

471 | Schedule 4, To delete the subparagraph. Please see item 19 of our response dated 1 December 2015 to | No provision
section ALA’s letter dated 26 June 2015. following
2(b)(iii) deletion

472 | Schedule 4, To delete “particulars of”. It seeks to enhance clarity. Schedule 4,
section section 2(b)(iii)

473 | 2(0)(iv) To replace “or with “and”. Please see item 21 of our response dated 1 December 2015 to

ALA'’s letter dated 26 June 2015.

474 | Schedule 4, To add— Please see item 19 of our response dated 1 December 2015 to | Schedule 4,

section 2 ALA’s letter dated 26 June 2015. section 2(c)
“(ba) any other services to be
provided under the agreement;”.

475 | Schedule 4, To replace “or other sums” with “and other It seeks to enhance clarity. Schedule 4,
section 2(c) sums”. section 2(d)

476 | Schedule 4, To replace “, licence or other instrument under | It seeks to ensure consistency with similar expressions in the Bill. | Schedule 4,
section 2(d) which the land on which the columbarium is section 2(e)

situated is held” with “under which the
columbarium premises are held directly from
the Government”.

477 | Schedule 4, To add— This is to meet a Member’s concerns that after a purchaser who is | Schedule 4,
section 2(e) o the dedicated person dies, there have been difficulties on the part | section 2(f)(iii)

“(iia) arrangements for authorizing a of his/her relative / friend to enforce the agreement on his/her

person to enforce the agreement;
and”.

behalf, on grounds that that relative / friend is not a party to the
contract. The CSA seeks to make the arrangements for
authorizing a person to enforce the agreement as one of the “other
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essential terms” that need to be set out in the agreement.

478

Schedule 4

To add—

“Part 3
Interpretative Provisions
In this Schedule—

memorial number (GE{fHEEE4R5%) has
the meaning given by regulation 2 of
the Land Registration Regulations
(Cap. 128 sub. leg. A);

purchaser (& J7)—see section 41(1) of
this Ordinance;

seller (& 77)—see section 41(1) of this
Ordinance.

This Schedule applies to an agreement for
the sale of an interment right entered into
on or after the enactment date.”.

It seeks to enhance clarity.

Schedule 4,
sections 3 and 4

479

Schedule 5

To replace “55, 62, 64, 65, 66, 69 & 91 with
“46B, 55, 62, 64, 65, 65A, 66, 69, 72 & 91™.

This is a technical amendment.

Schedule 5

480

481

Schedule 5,
section 1

In the definition of instrument holder, to
replace the semicolon with a full stop;

This is a consequential technical amendment arising from the
deletion of the definition of “specified officer” from this
provision.

In the definition of instrument holder, in the
Chinese text, to replace “/& & FA%Y ~ CLE
(M EEHHEGERE)” with “Z 1R ER - E

Please see item 1 of our response dated 3 January 2016 to ALA’s
letter dated 5 November 2015.

Schedule 5,
section 1
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482 | Schedule 5, To delete the definition of specified officer. The definition of “specified officer” has been moved to clause 2 | Schedule 5,
section 1 as per item 23 above. section 1
483 | Schedule 5 To add— Please see item 3 of our response to the issues raised by Members | Schedule 5,
o of the Bills Committee at previous meetings issued on 3 June | section 2
“1A.  Procedures for application for | 2016 (LC Paper No. CB(2)1641/15-16(02)).
occupation order
@ The Chief Justice may,
by practice directions,
provide for the
procedures for making
an application for, or
otherwise in relation to,
an occupation  order
under section 65 of this
Ordinance.
(2 Practice directions
referred to in subsection
(1) are not subsidiary
legislation.”.
484 | Schedule 5, To replace “The court” with “A magistrate”. Please see item 10 of our response to the issues raised by | Schedule 5,
section 2(1) Members of the Bills Committee at previous meetings issued on 3 | section 3(1)
June 2016 (LC Paper No. CB(2)1641/15-16(02)).
485 To delete “any premises that are”. Please see item 5 of our response dated 3 January 2016 to ALA’s
letter dated 5 November 2015.
486 In the Chinese text, to replace ““~1#5” with ““fx | Please see item 3 of our response dated 3 January 2016 to ALA’s
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wJ”. letter dated 5 November 2015.

487 | Schedule 5, To replace “the Director or an authorized We envisage that the procedures relating to an occupation order | Schedule 5,

section 2(1)(a) | officer” with “a specified officer”. could be carried out by a public officer other than the Director or | section 3(1)(a)
an authorized officer. We therefore consider using the term
“specified officer” more appropriate.

488 | Schedule 5, To add “columbarium” before “premises”. It seeks to enhance clarity. Schedule 5,
section _ section _
2(1)(@)(1)(A) 3(1)@)1)(A)

489 | Schedule 5, In the Chinese text, to replace “ff Fi% & X It seeks to enhance clarity. Schedule 5,
section B Ay 5 BH SCE AT with “F B8 & Mk section
2D@®M)B) | ZEATHIE". 3(1)(a)(i)(B)

490 | Schedule 5, In the Chinese text, to delete everything after It seeks to enhance clarity. Schedule 5,
section “EL” and substitute “f& 2% i Hl 5E 5 7 A R section
2(1)(a)(i) BRZER/INNEIRAE - & 3(1)(a)(ii)

491 | Schedule 5, To delete everything after “venue of the The CSA seeks to simplify the provision. Schedule 5,
section 2(1)(b) | hearing” and substitute a full stop. section 3(1)(b)

492 | Schedule 5, To replace “Director or an authorized officer” | We envisage that the procedures relating to an occupation order | Schedule 5,
section 2(2) with “specified officer”. could be carried out by a public officer other than the Director or | section 3(2)

an authorized officer. We therefore consider using the term
“specified officer” more appropriate.

493 | Schedule 5, To delete everything after “notice of” and Please see item 7 of our response dated 3 January 2016 to ALA’s | Schedule 5,

section 2(2)(a) | substitute — letter dated 5 November 2015. section 3(2)(a)

“the order—

(1) to the owner of the
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columbarium premises; and
(i) to the instrument holder (if any)
in respect of the
columbarium;”.
494 | Schedule 5, To replace the original subsection with the It seeks to simplify the provision by providing that an occupation | Schedule 5,
section 2(3) following — order takes effect on the date set out in the order, irrespective of | section 3(3)
whether there is any appeal against the order.
“(3) An occupation order takes effect
on the date set out in the order.”.
495 | Schedule 5, To add— Please see item 3 of our response to the issues raised by Members | Schedule 5,
section 2 of the Bills Committee at previous meetings issued on 3 June | section 3(4)
“(3A)  Proceedings before a magistrate | 2016 (LC Paper No. CB(2)1641/15-16(02)).
for the purposes of this section
are deemed to be proceedings
which a magistrate has power to
determine in a summary way
within the meaning of sections
105 and 113(3) of the
Magistrates Ordinance (Cap.
227) and, accordingly, Part VII
of that Ordinance (which relates
to appeals) applies, with
necessary  modifications, to
appeals against an occupation
order.”.
496 | Schedule 5, To add ““a notice posted under subsection Please see item 11 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 2(4) (1)(a)(ii) or” after “defaces”. letter dated 5 November 2015. section 3(5)
497 | Schedule 5, To replace “premises” with “columbarium”. Please see item 5 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 3, letter dated 5 November 2015. section 4,
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heading heading
498 | Schedule 5, To replace “Subject to subsection (3), when” This is a consequential amendment arising from the deletion of | Schedule 5,
section 3(1) with “When”. subsection (3) as per item 501 below. section 4(1)
499 To add “premises, or any part of them” after Please see item 9 of our response to the issues raised by Members
“the columbarium”. of the Bills Committee at previous meetings issued on 11 June
2016 (LC Paper No. CB(2)1711/15-16(02)). Corresponding
amendments are made to this provision as well.
500 | Schedule 5, To replace “may not enter or remain on any Please see item 12 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 3(2) columbarium subject to an occupation order” letter dated 5 November 2015. section 4(2)
with “must not enter or remain on the premises
of any columbarium subject to an occupation
order, or any part of them,”.
501 | Schedule 5, To delete subsection (3). Please see item 14 of our response dated 3 January 2016 to ALA’s | No provision
section 3 letter dated 5 November 2015. following
deletion
502 | Schedule 5, To add “premises, or any part of them,” after Please see item 5 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 3(4)(a) | “columbarium”. letter dated 5 November 2015. section 4(3)(a)
503 | Schedule 5, To add “or” after the semicolon. It seeks to enhance clarity. Schedule 5,
section 3(4)(c) section 4(3)(c)
504 In the Chinese text, to add “3%IH” before “ A Please see item 15 of our response dated 3 January 2016 to ALA’s
#F” (wherever appearing). letter dated 5 November 2015.
505 | Schedule 5, To replace “to leave, and, if the person refuses | Please see item 5 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 3(4)(d) | to leave, remove the person from the letter dated 5 November 2015. section 4(3)(d)

columbarium” with “premises, or any part of
them, to leave and, if the person refuses to
leave, remove the person from the premises or
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part”.
506 | Schedule 5, In the heading, to add “or cancellation” after Please see item 16 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 4 “Variation”. letter dated 5 November 2015. section 5
507 | Schedule 5, To replace “subject to an occupation order may | It seeks to ensure consistency with similar expressions in the Bill. | Schedule 5,
section 4(1) apply to the court” with “that are a section 5(1)
columbarium subject to an occupation order, or
the instrument holder (if any) in respect of the
columbarium, may apply to a magistrate”.
508 | Schedule 5, To replace the original subsection with the On reflection, we consider it not practical to require an ash | Schedule 5,
section 5 following — handler to arrange for the return of the ashes interred in a | section 6(1)
columbarium off-site, since any premises that are used, or
“(1) In this Part, a reference to | claimed, represented or held out to be used, for keeping ashes will
arranging for the return of the | be considered a columbarium, the operation of which must be
ashes interred in a columbarium | covered by a specified instrument. Sites available for on-site
on-site is a reference to making | claim are limited. In addition, it is not desirable to move the
available the ashes for return at | ashes too many times (i.e. moved to an off-site venue and then
the columbarium at reasonable | delivered to the Director of Food and Environmental Hygiene)
hours during a period (which | since it is liable to compound the difficulties inherent in
period is referred to as an | establishing traceability.
on-site claim period and is to be
construed as including the 2
months referred to in section
9(2) of this Schedule).”.
509 | Schedule 5, In the definition of eligible claimant, to replace | Please see item 19 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 5(2) “, any plaque or any other” with “or any”; letter dated 5 November 2015. section 6(2)
510 In the definition of eligible claimant, in It seeks to enhance clarity.

paragraph (a), to add “or” after the semicolon;
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511

512

513

514

515

516

In the definition of eligible claimant, in
paragraph (b), to delete everything after “of the
item or” and substitute “the person to whom the
ashes are to be returned (as the case requires)
as determined in accordance with any law
applicable to the item or ashes (as the case
requires);”.

Please see item 19 of our response dated 3 January 2016 to ALA’s

letter dated 5 November 2015.

In the definition of personal representative, to
add “, in relation to a deceased person,” before
“means’;

It seeks to enhance clarity.

In the definition of personal representative, in
paragraph (b), in the Chinese text, to replace
“ULEE - IARIERZIRBIEE 15 (ROARG 5 i ZVE
BiEEE” with “TRIZZ G115 FrUNEEE

7E o LA 5 T VEHE .

It seeks to enhance clarity.

In the definition of prescribed claimant, to add
“or the purchaser of the interment right” after
“relative”.

Having reviewed the provision, we consider that a purchaser
should be included in the definition of “prescribed claimant” such
that the purchaser, who has an interest in the interment right,
would have the right to claim for the return of the interred ashes,
alongside an authorized representative, personal representative

and relative.

In the Chinese text, in the definition of WZAF
E A, to replace “TEARY ~ TR EEHH
BIERE)” with “ {5 NVE R B AR H

Please see item 21 of our response dated 3 January 2016 to ALA’s

letter dated 5 November 2015.

To delete the definition of overall claim period.

With the off-site claim period removed, there is no need to make
reference to an “overall claim period”, hence the proposed

deletion of the definition.
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517 | Schedule 5, To replace “A person” with “Subject to section | Section 17 of Schedule 5 provides for the alternative ash disposal | Schedule 5,

section 6(1) 17 of this Schedule, a person”. procedures. Section 6(1) of Schedule 5, which provides for the | section 7(1)
prescribed ash disposal procedures, should hence be subject to
section 17 of Schedule 5.

518 To delete “or (3)”. This is a consequential technical amendment arising from the

deletion of clause 64(3) as per item 298 above.

519 | Schedule 5, To replace “, (3) or (4)” with “or (3)”. This is a consequential technical amendment arising from the | Schedule 5,
section deletion of section 6(4) of Schedule 5 as per item 527 below. section
6(1)(@)() 7(1)(@)()

520 | Schedule 5, To add— Please see item 53 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 6(1) letter dated 5 November 2015. section 7(1)(c)

“(ba)  takes the steps required by the
Director under section 12 of this
Schedule; and”.

521 | Schedule 5, To replace “disinterment” with “the Please see item 25 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 6(1)(c) | procedures”. letter dated 5 November 2015. section 7(1)(d)

522 | Schedule 5, To replace the original paragraph with — Please see item 26 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 6(2)(b) letter dated 5 November 2015. section 7(2)(b)

“(b) after the expiry of the on-site
claim period, delivers to the
Director, in a manner specified
by the Director, the ashes that
are not returned to an eligible
claimant.”.
523 | Schedule 5, To replace “2” with “8”. Please see item 44 of our response dated 3 January 2016 to ALA’s | Schedule 5,

section 6(3)(a)

letter dated 5 November 2015.

section 7(3)(a)
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524 | Schedule 5, In the English text, to replace “on the” with Please see item 26 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 6(3)(b) | “after the”. letter dated 5 November 2015. section 7(3)(b)

525 | Schedule 5, To delete “(whether or not after arranging also | This is a consequential amendment arising from the removal of | Schedule 5,
section for the return of ashes off-site, allowing for an | the off-site claim period from the Bill. section
6(3)(b)(ii) off-site claim period)”. 7(3)(b)(ii)

526 | Schedule 5, In the Chinese text, to replace “fft : ” with “Ft | It seeks to enhance clarity. Schedule 5,
section ) N, section )
6(3)(b)(i)(A) 7(3)(b)(i)(A)

527 | Schedule 5, To delete the subsection. This is a consequential amendment arising from the removal of | No provision
section 6(4) the off-site claim period from the Bill. following

deletion

528 | Schedule 5, To replace “Subsections (2)(b) and (4)(c) have” | This is a consequential amendment arising from the deletion of | Schedule 5,
section 6(5) with “Subsection (2)(b) has”. subsection (4) as per item 527 above. section 7(4)

529 | Schedule 5, To delete this section. This is a consequential amendment arising from the removal of | No provision
section 7 the on-site portion of the prescribed ash disposal procedures from | following

the Bill. deletion

-122 -




Provisions to
be amended

Brief description of the amendments

Rationale for the amendments

Relevant
Provisions in
the new Bill

530

531

Schedule 5,
section 8(1)

To replace “sections 6(1)(a) and 7(1)(a) of this
Schedule, a person who is required to carry out
the prescribed ash disposal procedures or the
on-site portion of the procedures must” with
“section 6(1)(a) of this Schedule, a person who
is required to carry out the prescribed ash
disposal procedures must give a
commencement of ash disposal notice, stating
the person’s intention regarding disposal of the
ashes,”.

To delete everything after “starting to handle
the ashes in the columbarium” and substitute a
full stop.

Please see item 34 of our response dated 3 January 2016 to ALA’s

letter dated 5 November 2015.

Schedule 5,
section 8(1)

532

Schedule 5,
section 8

To add—

“(1A) A commencement of ash
disposal notice must be—

(a) published in 3
newspapers (of which 1
must be in English and 1
must be in Chinese) in
general circulation in
Hong Kong at least once
in each of 2 consecutive
weeks;

(b) posted at a conspicuous
place outside the
columbarium;

(c) served on the Licensing

Please see item 34 of our response dated 3 January 2016 to ALA’s

letter dated 5 November 2015.

Schedule 5,
section 8(2)
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Board; and
(d) served on each specified
addressee (if any).”.
533 | Schedule 5, To replace subsections (2) and (3) with the It seeks to simplify the provision by consolidating subsections (2) | Schedule 5,
section 8 following — and (3), and inserting “purchaser” as a “specified addressee”. section 8(3)
“2) In subsection (1A)—
specified addressee (f5HHUERE), in
relation to ashes interred under
an agreement for the sale of an
interment right, means—
@ an authorized
representative (where
available);
(b) the purchaser; or
(c) any other person
available whose contact
details are entered into
any register or record
kept under this
Ordinance.”.
534 | Schedule 5, To replace “notice required to be published and | Please see item 39 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 8(4) served under subsection (1)” with letter dated 5 November 2015. section 8(4)
“commencement of ash disposal notice”.
535 | Schedule 5, To delete “or the on-site portion of the This is a consequential amendment arising from the removal of | Schedule 5,

section 8(4)(a)

procedures”.

the on-site portion of the prescribed ash disposal procedures from

section 8(4)(a)
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the Bill.
536 | Schedule 5, In the English text, to replace “intentions” with | It seeks to enhance clarity. Schedule 5,
section 8(4)(b) | “intention”. section 8(4)(b)
537 | Schedule 5, To replace subparagraph (i) with the This is a consequential amendment arising from the removal of | Schedule 5,
section 8(4)(b) | following — the on-site portion of the prescribed ash disposal procedures from | section
the Bill. 8(4)(b)(i)
“(1) that the prescribed ash disposal
procedures are to be carried
out;”.
538 | Schedule 5, To replace subparagraph (ii) with the This is a consequential amendment arising from the deletion of | Schedule 5,
section 8(4)(b) following — subsection 6(4) as per item 527 above. section
) | _ 8(4)(b)(ii)
“(i1) which of section 6(2) or (3) of
this Schedule are the ashes to be
handled in accordance with or
(if applicable) that the ashes are
to be handled in accordance
with section 6(2) and (3) of this
Schedule; and”.
539 | Schedule 5, To replace “dates on which the on-site claim Please see item 34 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section period begins and ends” with “date on which letter dated 5 November 2015. section

8(4)(b)(iii)(A)

the on-site claim period begins (which must be
no earlier than the expiry of 14 days, and no
later than the expiry of 30 days, immediately
after the date of the commencement of ash
disposal notice) and the date on which the
on-site claim period ends”.

8(4)(b)(iii)(A)
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540 | Schedule 5, To delete sub-subparagraph (B). This is a consequential amendment arising from the removal of | No provision
section the off-site claim period from the Bill. following
8(4)(b)(iii) deletion
541 | Schedule 5, To add “and” after the semicolon. It seeks to enhance clarity. Schedule 5,
section section
8(4)(b)(iii)(C) 8(4)(b)(iii)(B)
542 | Schedule 5, To add “and” after the semicolon. It seeks to enhance clarity. Schedule 5,
section section
8(4)(b)(iii)(D) 8(4)(b)(iii)(C)
543 | Schedule 5, To delete paragraph (c). This is a consequential amendment arising from the deletion of | No provision
section 8(4) section 10 of Schedule 5 as per item 565 below. following
deletion
544 | Schedule 5, To delete “or the on-site portion of the This is a consequential amendment arising from the removal of | Schedule 5,
section 8(4)(d) | procedures”. the off-site claim period from the Bill. section 8(4)(c)
545 | Schedule 5, To replace “notice must conform to the This is a consequential amendment arising from the deletion of | Schedule 5,
section 8(5) requirements of section 6(2), (3) or (4)” with subsection 6(4) as per item 527 above. section 8(5)
“commencement of ash disposal notice must
conform to the requirements of section 6(2) or
(3), or section 6(2) and (3),”.
546 | Schedule 5, In the definition of ash handler, to delete This is a consequential amendment arising from the removal of | Schedule 5,
section 9(1) everything after “disposal procedures” and the on-site portion of the prescribed ash disposal procedures from | section 9(1)
substitute “are being carried out, means the the Bill.
person carrying out the procedures;”. [note: the
definition of
“ash handler” in
section 9 of
Schedule 5 is

-126 -




Provisions to

Relevant

Brief description of the amendments Rationale for the amendments Provisions in
9% EIIEMREE the new Bill
not necessary,
as the definition
has
incorporated in
section 6 of
Schedule 5
already in the
new Bill — see
marked-up
version]
547 | Schedule 5, To add in alphabetical order— Please see item 10 of our response to the issues raised by | Schedule 5,
section 9(1) Members of the Bills Committee at previous meetings issued on 3 | section 9(1)
“court (7%F5t) means the District Court.”. | June 2016 (LC Paper No. CB(2)1641/15-16(02)).
548 | Schedule 5, To replace “overall” with “on-site”. This is a consequential amendment arising from the removal of | Schedule 5,
section 9(2) the off-site claim period from the Bill. section 9(2)
549 | Schedule 5, In the English text, to replace “On” with Please see item 26 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 9(3) “After”. letter dated 5 November 2015. section 9(3)
550 | Schedule 5, To replace “overall” with “on-site”. This is a consequential amendment arising from the removal of | Schedule 5,
section 9(4)(a) the off-site claim period from the Bill. section 9(4)(a)
551 | Schedule 5, To add “or of the purchaser” after “relative”. This is a consequential amendment arising from the inclusion of | Schedule 5,
section 9(5)(b) “purchaser” into the definition of “prescribed claimant”. section 9(5)(b)
552 | Schedule 5, To add— This is a consequential amendment arising from the inclusion of | Schedule 5,
section 9(5) “purchaser” into the definition of “prescribed claimant”. section 9(5)(c)
“(ba) a claim of a personal

representative or relative has
priority over that of the
purchaser; and”.
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553 | Schedule 5, To replace “a prescribed claimant” with “a As an ash handler might also apply for a court order in respect of | Schedule 5,
section 9(6)(a) | person”. the competing claims for the return of ashes, the use of “a person” | section 9(6)(a)
IS more appropriate.
554 | Schedule 5, To replace “order is made by the expiry of 12 Apart from enhancing clarity, the CSA is a consequential | Schedule 5,
section 9(6)(b) | months after the overall” with “proceedings amendment arising from the removal of the off-site claim period | section 9(6)(b)
have been instituted by the expiry of 12 months | from the Bill.
after the on-site”.
555 | Schedule 5, To replace “an item as one related to the ashes It seeks to enhance clarity. Schedule 5,
section 9(7)(a) | of a deceased person” with “a related item section 9(7)(a)
interred together with the ashes of a deceased
person in the same niche (if applicable)”.
556 | Schedule 5, To replace “a prescribed claimant” with “any As an ash handler might also apply for a court order in respect of | Schedule 5,
section 9(7)(b) | person”. the competing claims for the return of ashes, the use of “a person” | section 9(7)(b)
is more appropriate.
557 To delete “, if the person also claims for the Our policy intention is to disallow any person to only claim for
return of the ashes”. the return of any items interred together with the ashes, without
also claiming for the return of the ashes. The CSA seeks to
better reflect our policy intention.
558 | Schedule 5, To delete paragraph (a). Our policy intention is that the court may determine a competing | No provision
section 9(8) claim in accordance with any law applicable to it, which could | following
include, although not necessarily, subsections (3), (4), (5) and (6). | deletion

We therefore propose to delete paragraph (a) to allow greater
flexibility to the court.
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559 | Schedule 5, To add— It seeks to provide clear rules on how the specified item should be | Schedule 5,

section 9(8)

“(ab)  the ash handler must return the
specified item—

0] where the person who
claims to be the owner
of the item as referred to
in subsection (7)(b) is a
prescribed claimant—

(A)

(B)

if the ash
handler receives
only the claim
for the return of
the item or the
specified item
from that person
within the first
2 months—to
that person after
the expiry of the
first 2 months;
or

if, by the expiry
of the first 2
months, the ash
handler does not
receive any
claim for the
return of the
item or the
specified item
and that person
is the first one

returned.

section 9(8)(a)
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(i)

who makes a
claim in the
remainder of the
on-site claim
period—to that
person; or

where the person who
claims to be the owner
of the item as referred to
in subsection (7)(b) is
not a prescribed claimant
and if, throughout the
on-site claim period, the
ash handler does not
receive any other claim
for the return of the item
or the specified item—to
that person after the
expiry of the on-site
claim period;”.

560

561

Schedule 5,
section 9(8)(b)

To replace “the court may determine competing
claims for the specified item” with “if, before
the specified item is returned in accordance
with paragraph (ab), the ash handler receives
another claim for the return of the item or the
specified item, the court may determine the
competing claims”.

It seeks to enhance clarity.

To delete “apart from subsections (3), (4), (5)
and (6)”.

Our policy intention is that the court may determine a competing
claim in accordance with any law applicable to it, which could
include, although not necessarily, subsections (3), (4), (5) and (6).
We therefore propose to remove references to these provisions to

Schedule 5,
section 9(8)(b)
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allow greater flexibility to the court.

562 | Schedule 5, In the English text, to replace “the item” It seeks to enhance clarity. Schedule 5,
section (wherever appearing) with “it”. section
9(8)(c)(i) 9(8)(c)(i)

563 | Schedule 5, To replace “order is made by the expiry of 12 Apart from enhancing clarity of the provision, the CSA is a | Schedule 5,
section months after the overall” with “proceedings consequential amendment arising from the removal of the off-site | section
9(8)(c)(ii) have been instituted by the expiry of 12 months | claim period from the Bill. 9(8)(c)(ii)

after the on-site”.

564 | Schedule 5, To add— Please see item 21 of our response to the issues raised by | Schedule 5,
section 9 Members of the Bills Committee at previous meetings issued on 3 | section 9(9),

“(9) For the purposes of subsections | June 2016 (LC Paper No. CB(2)1641/15-16(02)). (10), (11), (12)
(7) and (8), the ash handler is and (13)
not under any obligation to
open any container containing
ashes in order to—

@ ascertain if there is any
related item interred
together with the ashes
inside the container; or

(b) return any related item
interred together with
the ashes inside the
container, without
returning the ashes
together with it.

(10)  An application for a court order

referred to in subsection (6)(a)
or (8)(c)(i) may be made by

-131-




Provisions to
be amended

Brief description of the amendments

Rationale for the amendments

Relevant
Provisions in
the new Bill

(11)

(12)

(13)

originating summons.

Order 17 of the Rules of the
District Court (Cap. 336 sub.
leg. H) applies, with necessary
modifications, in relation to an
application for a court order
referred to in subsection (6)(a)
or (8)(c)(i) made by an ash
handler as if it were an
application for relief by way of
interpleader; and the court has
the powers under that Order
accordingly despite section
32(3) of the District Court
Ordinance (Cap. 336).

Despite subsections (10) and
(11), the District Court Rules
Committee established under
section 17 of the District Court
Ordinance (Cap. 336) may make
rules to provide for the
procedures for making an
application for a court order
referred to in subsection (6)(a)

or (8)(c)(i).

On making a court order
referred to in subsection (6)(a)
or (8)(c)(i), the court may
impose the conditions that it
considers appropriate.”.
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565 | Schedule 5 To delete section 10. Having reviewed the provision, we consider that whether an ash | No provision

handler would claim for reimbursement of the expenses incurred | following
for carrying out the prescribed ash disposal procedures from a | deletion
person to whom a set of ashes is returned should be a private

matter and need not be provided for in the law. We therefore

propose deleting the relevant provision.

566 | Schedule 5, To delete “or the on-site portion of the This is a consequential amendment arising from the removal of | Schedule 5,
section 11(1) procedures”. the on-site portion of the prescribed ash disposal procedures from | section 10(1)

the Bill.

567 | Schedule 5, To delete “, not being the Director,”. A specified officer (the Director, authorized officer or public | Schedule 5,
section 11(2) officer) is not obligated under the Bill to carry out the prescribed | section 10(2)

ash disposal procedures, but is empowered to carry out any steps
that a specified officer considers necessary for disposal of ashes in
respect of a columbarium, if the prescribed ash disposal
procedures have, or any step in them has, not been carried out.

We therefore propose to remove this phrase from the provision to
avoid confusion.

568 To replace “overall” with “on-site”. This is a consequential amendment arising from the removal of

the off-site claim period from the Bill.

569 | Schedule 5, To replace “overall” with “on-site”. This is a consequential amendment arising from the removal of | Schedule 5,
section the off-site claim period from the Bill. section 10(3)(b)
11(3)(b)

570 | Schedule 5, To replace “overall” with “on-site”. This is a consequential amendment arising from the removal of | Schedule 5,
section the off-site claim period from the Bill. section 10(4)(b)
11(4)(b)
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571 | Schedule 5, To delete “or (3)”. This is a consequential technical amendment arising from the | Schedule 5,
section 12 deletion of clause 64(3) as per item 527 above. section 11
572 To delete everything after “disposal Please see item 53 of our response dated 3 January 2016 to ALA’s
procedures” and substitute— letter dated 5 November 2015.
“to take any steps that the Director
considers necessary to facilitate—
@) the return of ashes to their
eligible claimants;
(b) the delivery of ashes to the
Director; or
(c) the reinterment of ashes.”.
573 | Schedule 5, In the heading, by deleting “completing Please see the first point in item 567 for our thinking. Schedule 5,
section 13 prescribed ash disposal procedure” with section 12,
“carrying out steps necessary for disposal of | The CSA therefore seeks to better reflect this understanding. heading
ashes”.
574 | Schedule 5, To delete everything after “Subsections (2)” This mainly involves technical amendments arising from the | Schedule 5,
section 13(1) and substitute “, (2A) and (3) apply if the addition and removal of certain provisions. section 12(1)
Director has in his or her possession ashes in
respect of which the prescribed ash disposal
procedures have, or any step in them has, not
been carried out, whether or not after a
contravention of section 58, 59, 60, 61A, 62 or
64 of this Ordinance.”.
575 | Schedule 5, To delete everything after “Director” and Please see the first point in item 567 for our thinking. Schedule 5,

section 13(2)

substitute “may, under section 65(2) of this
Ordinance, carry out the steps that the Director

The CSA therefore seeks to better reflect this understanding.

section 12(2)
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considers necessary for disposal of ashes (to
the extent that there are steps in the prescribed
ash disposal procedures that have not been
carried out).”.
576 | Schedule 5, To add— Please see the first point in item 567 for our thinking. Schedule 5,
section 13 section 12(3)
“(2A) The Director must keep a record | Since section 11 of Schedule 5 applies only to “a person who
of the process of the steps carries out the prescribed ash disposal procedures” who does not
carried out under section 65(2) | include the Director, we propose moving the record keeping
of this Ordinance.”. requirement in respect of the Director to this provision.
577 | Schedule 5, To delete everything after “Sections 6, 8” and | Please see the first point in item 567 for our thinking. Schedule 5,
section 13(3) substitute “and 9 of this Schedule apply, with section 12(4)
any necessary modifications, to the Director for | The CSA seeks to better reflect this understanding.
the purposes of disposal of ashes to the extent
to which those sections provide for the steps
that the Director considers necessary for the
disposal.”.
578 | Schedule 5, In the heading, by deleting “abandoned”. It seeks to enhance clarity. Schedule 5,
section 14 section 13,
heading
579 | Schedule 5, To replace “have been carried out (whether or | Please see the first point in item 567 for our thinking. Schedule 5,
section 14(1) not by the Director)” with “, or the steps that a section 13(1)
specified officer considers necessary for The CSA seeks to better reflect this understanding.
disposal of ashes, have been carried out”.
580 | Schedule 5, To replace “prescribed ash disposal Please see the first point in item 567 for our thinking. Schedule 5,
section 15, procedures” with “steps carried out for section 14,
heading disposal of ashes”. The CSA seeks to better reflect this understanding. heading
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581 | Schedule 5, To delete everything after “in carrying out the” | Please see the first point in item 567 for our thinking. Schedule 5,
section 15(1) and substitute— section 14(1)
The CSA seeks to better reflect this understanding.
“steps that the Director considers
necessary for disposal of ashes in Please see also item 61 of our response dated 3 January 2016 to
respect of a columbarium if the ALA’s letter dated 5 November 2015.
person—
@) is required under section 58, 62
or 64(2) of this Ordinance to
carry out the prescribed ash
disposal procedures; but
(b) has not done so.”.
582 | Schedule 5, To add— The CSA seeks to put beyond doubt that a person who has | Schedule 5,
section 15 _ abandoned a columbarium as referred to in clause 59 or 60 or does | section 14(2)
“(1A) To avoid doubt, for the purposes | not continue to operate a columbarium as required by clause 61A

of subsection (1)(a), a person is
regarded as being required under
section 58 of this Ordinance to
carry out the prescribed ash
disposal procedures if the
person—

@) has abandoned the
columbarium as referred
to in section 59 or 60 of
this Ordinance; or

(b) does not continue to
operate the columbarium
as required by section
61A of this Ordinance.”.

is subject to the obligation to carry out the prescribed ash disposal
procedures.
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583 | Schedule 5, To add “issue a certificate to” after “Director This seeks to facilitate the introduction of subsections (3A), (10) | Schedule 5,
section 15(2) may”. and (11) as per items 585 and 588 below. section 14(3)
584 | Schedule 5, To add “and legal costs” after “charges”. As the Director might need to incur legal costs in carrying out the | Schedule 5,
section 15(3) steps that the Director considers necessary for the disposal of | section 14(4)
ashes, we propose stating clearly that the expenses to be recovered
by the Director may include legal costs.
585 | Schedule 5, To add— With reference to the Legal Aid Ordinance (Cap. 91) and the | Schedule 5,
section 15 Buildings Ordinance (Cap. 123), this CSA seeks to empower | section 14(5)
“(BA)  The certificate must state that DFEH to register a legal charge against the property before the
upon registration of it in the debt has been wholly recovered.
Land Registry under subsection
(20) in the case referred to in
that subsection, the expenses
(including any interest
recoverable under subsection
(5)) constitute a legal charge on
the columbarium premises.”.
586 | Schedule 5, In the Chinese text, to replace “n]” with “/H”. | Please see item 63 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 15(4) letter dated 5 November 2015. section 14(6)
587 | Schedule 5, In the Chinese text, to replace subsection (5) Please see item 64 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 15 with — letter dated 5 November 2015. section 14(7)

“(5)

FLBE RS H R (A
R TR i
B G R 1 (8
DUAEFIZ 1093 RIS + 1]
(A 355 A
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588 | Schedule 5, To add— This is related to item 585 above. Schedule 5,
section 15 section 14(12)
“(10) Where any person liable to pay and (13)
the expenses is the owner of the
columbarium premises, then at
any time before the expenses
(including the interest accrued)
have been recovered in full, the
certificate under subsection (2)
may be registered in the Land
Registry against the title of the
premises.
(11)  Upon the recovery of the
expenses (including the interest
accrued) in full, the Director is
to lodge, or cause to be lodged,
in the Land Registry a memorial
of satisfaction against the
certificate.”.
589 | Schedule 5, In the heading, in the Chinese text, to replace Please see item 67 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 16 ‘A RZERTRERE S KEBTRAE” with “¥Eft | letter dated 5 November 2015. section 15,
BRI B IR Z BT BB IRRY”. heading
590 | Schedule 5, To replace “may keep—" with “must keep—". | This is made in response to comments raised by the Chairman and | Schedule 5,
section 16(1) members of the Bills Committee. section 15(1)
591 | Schedule 5, To delete “and”. This is a consequential technical amendment arising from the | Schedule 5,
section introduction of subparagraphs (iii) and (iv) as per item 593 below. | section
16(1)(a)(i) 15(1)(a)(i)
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592 | Schedule 5, In the Chinese text to replace “E#E{THY” with | It seeks to enhance clarity. Schedule 5,
section “CHETT. section
16(1)(a)(i) 15(1)(@)(i)

593 | Schedule 5, To add— Please see the first point in item 567 for our thinking. Schedule 5,
section section
16(1)(a) “(ii))  each columbarium in respect of | The CSA seeks to better reflect this understanding. 15(1)(a)(iii) and

which the steps that a specified (iv)
officer considers necessary for
disposal of ashes are being
carried out; and
(iv)  each columbarium in respect of
which the steps that a specified
officer considers necessary for
disposal of ashes have been
carried out; and”.

594 | Schedule 5, To delete everything after “paragraph” and This is a consequential amendment arising from the amendments | Schedule 5,
section substitute “(a)(i) or (ii), a copy of the to section 16(1)(a) of Schedule 5. section 15(1)(b)
16(1)(b) commencement of ash disposal notice given in

accordance with section 8 of this Schedule.”.

595 | Schedule 5, To delete paragraph (c). The purpose of this section is to impose a requirement on the | No provision
section 16(1) Director to make available certain information for public | following

inspection. Having reviewed the provision, we consider it not | deletion

appropriate for the Director to make available the record of the
prescribed ash disposal procedures delivered to the Director as it
might involve personal data, hence the proposed deletion of

paragraph (c).
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596 | Schedule 5, To delete everything after “The Director” and Please see the first point in item 567 for our thinking. Schedule 5,
section 16(2) substitute “must make available the section 15(2)
information kept under subsection (1) for The CSA seeks to better reflect this understanding.
inspection by the general public during normal
office hours free of charge.”.
597 | Schedule 5, In the English text, to replace “it” with “the Please see item 70 of our response dated 3 January 2016 to ALA’s | Schedule 5,
section 17(2) | Director”. letter dated 5 November 2015. section 16(2)
598 To replace “to an eligible claimant” with *, or It seeks to better reflect our policy intention.
the reinterment of those ashes, under this
Schedule”.
599 | Schedule 5, To add— The proposed subsection (2A) seeks to provide the time limit for | Schedule 5,
section 17 o _ an application to the Director in respect of the alternative ash | section 16(3),
“(2A)  Anapplication under subsection | disposal procedures. (4) and (5)

(2) must be made, in writing,
within the 30 days referred to in
section 62(2)(a) or 64(4)(b)(i) or
(4B)(a)(i) (as the case requires)
of this Ordinance as if a
reference to a commencement of
ash disposal notice in that
section were a reference to the
application.

(2B)  On determining an application
under subsection (2), the
Director must notify the
applicant in writing of—

€)) the Director’s decision;
and

(b) (if the application is

The proposed subsection (2B) seeks to enhance consistency with
similar expressions in the Bill.

The proposed subsection (2C) seeks to provide the time limit for
the person who is required to carry out the prescribed ash disposal
procedures to Kick-start the procedures, if the Director refuses his
application in respect of the alternative ash disposal procedures.
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refused) the reasons for
the refusal.

(2C)  If the application is refused, the
applicant must—

(@)

(b)

carry out the prescribed
ash disposal procedures
in accordance with
section 6 of this
Schedule; and

for the purposes of
paragraph (a), give a
commencement of ash
disposal notice in
accordance with section
8 of this Schedule
within 30 days after the
date on which the
Director notifies the
applicant of the
Director’s decision.”.

600

Schedule 5,
section 17

To add—

“(4) An appeal under section 72 of
this Ordinance against a
decision to refuse an application
made under subsection (2) does
not suspend the operation of the
decision, pending the
determination of the appeal,
unless the Director decides
otherwise.”.

It seeks to put beyond doubt that an appeal under clause 72
against a decision to refuse an application under section 17(1) of
Schedule 5 does not suspend the operation of the decision.

Schedule 5,
section 16(7)
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601 | Schedule 6 To include the fee items in Schedule 6 with | It seeks to insert the fee schedule endorsed by the LegCo Panel on | Schedule 6
their corresponding timing of payment and fee | Food Safety and Environmental Hygiene on 14 June 2016.
amount.
602 | Schedule 7, To replace everything after “applies to” with “a | Please see item 3 of our response to the issues raised by Members | Schedule 7,
section 1(1) columbarium that was in  operation | of the Bills Committee at previous meetings issued on 3 June | section 1(1)
immediately before the enactment date.”. 2016 (LC Paper No. CB(2)1641/15-16(02)).
603 | Schedule 7, To replace “The person” with “A person who | Please see item 48 of our response to the issues raised by | Schedule 7,
section 1(2) operates, keeps, manages or in any other way | Members of the Bills Committee at previous meetings issued on 3 | section 1(2)
has control of a columbarium to which this | June 2016 (LC Paper No. CB(2)1641/15-16(02)).
section applies in the grace period”.
604 To replace “section 8 of this Ordinance by | Please see item 9 of our response dated 3 January 2016 to ALA’s
continuing to operate the columbarium in the | letter dated 1 December 2015.
grace period” with “section 9 of this
Ordinance”.
605 | Schedule 7, By deleting “at the expiry of 6 months” and | The rationale for extending the preparatory time from three to six | Schedule 7,

section 1(3)(a)

substituting “on the expiry of 9 months”.

months, hence the grace period from six to nine months is
two-fold —

(@ We envisage that relevant departments will need to
undertake  voluminous preparatory work for the
implementation of the Bill, including formulating and
promulgating relevant guidelines, codes of practice,
operation manual, sample agreement templates for sale/lease
of niches, application forms for different specified
instruments, etc. Besides, it will take time to set up the
Licensing Board, which will involve the formulation of its
rules and procedures, handbook and guidelines, declaration
of interest arrangements, etc.

(b) On the other hand, the Bill provides that an application for

section 1(3)(a)
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Provisions to

Relevant

be amended Brief description of the amendments Rationale for the amendments Provisions in
the new Bill
the issue of a specified instrument in respect of a pre-Bill
columbarium must be made within three months after the
preparatory time. Extending the preparatory time from
three to six months will allow more time for relevant
operators to make preparation (e.g. follow up on the
rectification / regularisation process with a view to meeting
the relevant requirements under the Bill). Also, a longer
preparation time would allow more briefings for operators
to be arranged, with a view to facilitating their
understanding of the regulatory regime, including the
application process.
This will facilitate smooth implementation of the Bill.
606 | Schedule 7, By deleting “6 and substituting “9”. Please see our response to item 605 above. Schedule 7,
section 1(3)(b) section 1(3)(b)
607 | Schedule 7, To delete everything before “means” and | It seeks to streamline the presentation. Schedule 7,
section 1(3) substitute — section 1(3)
“(3) In this section—
grace period (Z[RHH)”.
608 | Schedule 7, To replace “subsection (3)(b)” with “paragraph | This is a consequential technical amendment arising from the | Schedule 7,
section 1(4) (b) of the definition of grace period in | amendment to section 1(3) of Schedule 7 as per item 607 above. section 1(4)
subsection (3)”.
609 | Schedule 7, To replace “expiry of” with “time”. It seeks to enhance clarity. Schedule 7,
section 1(4)(a) section 1(4)(a)
610 | Schedule 7, To replace “finally disposed of” with | It seeks to ensure consistency with similar expressions in the Bill. | Schedule 7,
section 1(4)(b) | “determined”. section 1(4)(b)
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Provisions to

Relevant

Brief description of the amendments Rationale for the amendments Provisions in
9% EIIEMREE the new Bill
611 | Schedule 7 To delete sections 2 and 3. The relevant provisions are no longer required in light of the | No provision
addition of clause 40(2) as per item 184 above. following
deletion

Note: There are 547 CSAs according to the submission to the Clerk to the Legislative Council on 25 June 2016. These 547 CSAs need to be broken down

into individual items to facilitate explanation of the rationale for the amendments and hence there are 611 items in the above table.
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Annex

Private Columbaria Bill (Version as at 28 June 2016)

A BILL
To
Provide for the licensing of non-Government columbaria for keeping
cremated human remains, the establishment of the Private

Columbaria Licensing Board and for related and incidental matters.

Enacted by the Legislative Council.

Part 1
Preliminary
1. Short title and commencement
(1) This Ordinance may be cited as the Private Columbaria

Ordinance.

(2) Subject to subsection (3), this Ordinance comes into operation
on the day on which it is published in the Gazette.

(3) The following provisions come into operation on the expiry of
36 months beginning on the day on which this Ordinance is
published in the Gazette—

(a) Part4;
(b) Division 2 of Part 5;
(c) Partl10;

(ca) Divisions 1, 2 and 3 of Part 11;
(d) Schedules 2 and 3.

2. Interpretation
(1) Inthis Ordinance—
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Appeal Board (_£57Z &%) means the body established under
section 71(1);

approved plans (484tL & & RID), in relation to a columbarium, means
plans approved under section 20 (as read with section 21(5), if
applicable) in respect of the columbarium that are, on the
issue of a specified instrument in respect of the columbarium,
annexed to the instrument;

ashes ("5 }X)

(a) means ashes resulting from the cremation of human
remains—and, and (except in section 4A) includes
synthetic diamonds, jewellery, ornaments and any other
materials transformed from human ashes; and

(b) (except in the definition of eligible claimant in section
] | ]
5. (2? ell and SIEGEIGIIS gl(i) anell HEP ell . Selle_elule 5)|
together-with-the-ashes;—but-section 58(2)(a)(iii)(B), (C)
and (D) and in the definition of eligible claimant in
section 5(2) of, and in sections 9(7) and 11(4) of,
Schedule 5) includes any related items interred together
with such ashes in the same niche (if applicable);
any-other-materials-transformed-from-human-ashes;
authorized officer (JE#f# A 2) means any officer appointed
under section 4881(3);

authorized representative (& % f£ 1, %), in relation to an
agreement for the sale of an interment right, means a person
who is authorized under the agreement to claim for the return
of ashes interred under the agreement (other than the person
who operates, keeps, manages or in any other way has control
of the columbarium in which the ashes are, or are to Dbe,
interred or an agent of such a person);
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Bill announcement time (FZ&/\4GH%E]) means 8 a.m. on 18 June
2014;

building (ZEZ2%7)) (except in paragraph (b) of the definition of

structures certifiable for a pre-Bill columbarium in section
4(1) of, and in section 4(2) of, Schedule 2) has the meaning
given by section 2(1) of the Buildings Ordinance (Cap. 123);

building works (%% T £) has the meaning given by section 2(1)
of the Buildings Ordinance (Cap. 123);

columbarium (‘& M22E Fr)—

(a) means any premises that are used, or atended-claimed,
represented or held out to be used, for keeping ashes;
and

(b) includes furnaces for burning offerings and any other
essential ancillary facilities supporting the premises to
be so used; but

(c) excludes premises used or to be used for scattering ashes
with the permission of the Director under section 118(1)
of the Public Health and Municipal Services Ordinance
(Cap. 132);
columbarium premises ("5 KZE ) means the premises
comprising a columbarium;

commencement of ash disposal notice (FZ/7 5 /)@ £ 7 ir)—Ssee
section 8 of Schedule 5;

dedicated person (= {Z=3) means—

(@) in relation to a niche or any other placearea in a
columbarium in which ashes of a person are interred—
the person; or

(b) in relation to an interment right (whether in respect of a
niche or etherwise-any other area in a columbarium)—a
person whose ashes are to be interred by exercising the
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Interment right, whether or not the person is living and
whether or not a specific niche or lecationarea Is
allocated,;

deed of mutual covenant (%9 has the meaning given by section
2 of the Building Management Ordinance (Cap. 344);

Director () means the Director of Food and Environmental
Hygiene;

enactment date (1] H HH) means the day on which this Ordinance
IS published in the Gazette;

exemption (Z5%23£) means an exemption issued or renewed under
section 11;

inter (ZZ1X), in relation to ashes of a person—

(@) means keep the ashes in, on or at any premises in any
manner—

(i) whether or not the ashes are kept in a container;
and

(i) whether or not the ashes or container of ashes are
or is kept in a niche; but

(b) excludes scatter ashes in, on or at any premises with the
permission of the Director under section 118(1) of the
Public Health and Municipal Services Ordinance (Cap.
132);

interment right (ZFE), in relation to a columbarium, means the
right to inter ashes in the columbarium—

(@) whether or not in a niche-or-a-specitied-location;specific

niche or area; and
(b) whether or not for a definite period;

lease (HZ)—

(@) means a Government lease; and
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(b) includes any undivided share in a Government lease;
licence (Hﬁ, “) (except in th&deﬁﬂmepref—emmﬁx—thﬁ—subseenen

| sections (e} and 2(d) of Sehedule 4 !
issued-or-renewed-under-section-11;section 4(2) and in section
4(2)(a) of Schedule 2) means a licence issued or renewed
under section 11;

Licensing Board (£51%Zs &) means the board established under
section 6;

niche (F&{ir) means a compartment, cubicle or vault that is used, or
intended—claimed, represented or held out to be used, for
keeping ashes of one or more persons usually with the ashes
of each person in a container;

non-compliant structures (& i f# 5 %7)—see section 4(1) of
Schedule 2;

owner (¥4 A\, in relation to any premises—
(a) means—
(i) a person holding the premises direct—frem—the
Government, whether under a lease, licencedirectly

from the Government, whether under a lease, short
term tenancy or otherwise;

(i) amortgagee in possession; or

(ili) a person who receives the rent of the premises,
solely or with another, on the person’s own behalf
or that of another person, or who would receive the
rent if the premises were let to a tenant; and

(b) if a person referred to in paragraph (a) cannot be found
or ascertained or is absent from Hong Kong or is under a
disability—also means the agent of the person; but
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(c) execept—in—Part—7—and—Sehedule—5,—excludes the
Government;

a2, N

pre-Bill columbarium (BLZEg115 K2 & FT) means a columbarium

that was in operation, and in which ashes were interred in
niches, immediately before the Bill announcement time;

premises (&) includes a place and, in particular, includes—
(a) any land or building;

(b) a wvehicle, wvessel, aircraft, hovercraft or other
conveyance, if stationary;

(c) astructure (whether or not movable or offshore); and
(d) a part of any of the premises described in paragraph (a),

(b) or (c);
purchaser (& 7), in relation to an interment right in respect of a

columbarium, means—a-(except in Division 1 of Part 5 and in
Schedule 4) means the person to whom the right is sold,
whether or not to the person as dedicated person;

qualified professional (& & E £ A +), in relation to any
provision of this Ordinance, means the person or persons
specified under section 86 in relation to that provision;

Secretary (f5£) means the Secretary for Food and Health;
sell (H £ )-is-to-be-construed-in-accordance-with—see section 3;

seller (2 7), in relation to an interment right in respect of a

columbarium, (except in Division 1 of Part 5 and in Schedule
4) means the person by whom the right is sold;

specified form (F§HAE ) (exceptin-section-33(2)(H(ii))-means-in
the-ferm-asmeans the form specified by the Licensing Board;

specified instrument (508 Z) means—
(a) alicence;
(b) an exemption; or
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(c) atemporary suspension of liability;

specified officer (/545 A &) means the Director, an authorized
officer or a public officer;

structures certifiable for a pre-Bill columbarium (B ELEZERE
K22 B P B iR EE ) —see section 4 of Schedule 2;
temporary suspension of liability (B g A EF(FE) means a

temporary suspension of liability issued or extended under
section 11;

tenancy (74 &) (except in section 2(b)(ii)(B) of Schedule 4)
means—

(2) ashort term tenancy granted by the Government; or

(b) an agreement entered into between private parties for
the letting or leasing of any premises;

unauthorized development (ZZf{f2%E) has the meaning given by
section 1A of the Town Planning Ordinance (Cap. 131);

unleased land (ZftFH 1) has the meaning given by section 2 of
the Land (Miscellaneous Provisions) Ordinance (Cap. 28).28);

validity period (&%) —see section 11B.

(2) In this Ordinance, a reference to an application for a specified
instrument is a reference to—

(a) an application for the issue or renewal of a licence;

(b) an application for the issue or renewal of an exemption;
or

(c) an application for the issue or extension of a temporary
suspension of liability.

(3) In this Ordinance, a reference to any of the following is to be
construed in accordance with the provisions of Part 1 of
Schedule 2—

(a) compliance with the land-related requirements;
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(4)

()

(6)

(7)

(b) compliance with the planning-related requirements;
(c) compliance with the building-related requirements.

In this Ordinance, a reference to unlawful occupation of
unleased land meansis a reference to the occupation of
unleased land in contravention of section 4 of the Land
(Miscellaneous Provisions) Ordinance (Cap. 28).

In this Ordinance, a reference to occupation of land as is
necessary for, or ancillary to, the operation of a columbarium
meansis a reference to the occupation of land by—

(a) any building or building works containing niches used or
intended to be used for the interment of ashes; andor

(b) furnaces for burning offerings and any other essential
ancillary facilities supporting the building or building
works referred to in paragraph (a) to be used as referred
to in that paragraph.

Unlawful occupation of unleased land as is necessary for, or
ancillary to, the operation of a columbarium is to be construed
accordingly.

In this Ordinance, a reference to unauthorized development
undertaken or continued as is necessary for, or ancillary to,
the operation of a columbarium meansis a reference to the
unauthorized development in the form of—

(a) any building or building works containing niches used or
intended to be used for the interment of ashes; andor

(b) furnaces for burning offerings and any other essential
ancillary facilities supporting the building or building
works referred to in paragraph (a) to be used as referred
to in that paragraph.

In this Ordinance, a reference to structures necessary for, or
ancillary to, the operation of a columbarium meansis a
reference to—
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(8)

(9)

(@) building or building works that contain niches used or
intended to be used for the interment of ashes; or

(b) building or building works that are furnaces for burning
offerings and any other essential ancillary facilities
supporting the building or building works referred to in
paragraph (a) to be used as referred to in that paragraph.

In this Ordinance, a reference to non-compliant structures
necessary for, or ancillary to, the operation of a columbarium
meansis a reference to non-compliant structures that are
structures necessary for, or ancillary to, the operation of the
columbarium within the meaning of subsection (7).

If a specified instrument is transferred under section 32, a
reference in this Ordinance to the person holding the
instrument is to be construed as a reference to the person to
whom it has been transferred.

Meaning of sale of interment right

1)

For the purposes of this Ordinance—

sell (H4E), in relation to an interment right, includes—

(2)

(a) offer the interment right for sale; and

(b) make an agreement for the sale of the interment right to
another person.

For the purposes of this Ordinance, a sale of an interment
right in respect of a columbarium includes a disposition of the
interment right to a person if the person, directly or indirectly,
in connection with the disposition makes payments (whether
or not any of the payments are described as donations) in one
or more of the following manners—

(a) pays a sum periodically during the period for which the
interment right lasts;

(b) pays a fixed sum, by instalment or otherwise;
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(c) makes payments in any other manner.
(3) For the purposes of this Ordinance—
(a) a sale of an interment right in respect of a columbarium

includes—

(i) such a sale, even before the columbarium is
constructed;

(i) such a sale, even if no dedicated person is named;
and

(it)  such a sale to a person for resale; and

(b) a sale of an interment right in respect of a niche in a
columbarium includes a sale of an interment right in
respect of—

(i) a particular niche, or a niche to be allocated, in the
columbarium; or

(i) aniche in existence, or a niche to be constructed, in
the columbarium.

Ordinance not applicable to Government columbaria, private
cemeteries, private crematoria-er—undertakers, undertakers of
burials, etc.

(1) This Ordinance does not apply to any of the following—

(@) a columbarium that is built, operated, administered or
maintained by the Government, including one that is in a
Government crematorium specified in Part 5 of the Fifth
Schedule to the Public Health and Municipal Services
Ordinance (Cap. 132);

(b) a columbarium that is in a private cemetery specified in
Part 2 of that Schedule;

(c) a columbarium under the management and control of a
person specified in Part 2A of that Schedule;
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4A.

(d)

an authorized private crematorium specified in Part 6 of
that Schedule to the extent that the keeping of ashes in it
Is transient and incidental to its operation as a
crematorium.

(2) This Ordinance (except Part 7 and Schedule 5) does not apply
to a columbarium if—

(@)

(b)

it is the place of business of a person holding a licence
under the Undertakers of Burials Regulation (Cap. 132
sub. leg. CB); and

that licence does not prohibit the keeping of ashes in that
place of business.

Ordinance not applicable to premises where ash transforming
work is carried out

(1) This Ordinance does not apply to any premises that are used
for carrying out the transformation work in respect of any
ashes (workplace) if—

(@)
(b)

()
(d)

(€)

the workplace is not situated within any columbarium
premises;

the keeping of ashes in the workplace is transient and
incidental to the carrying out of the transformation
work;

no interment right in respect of the workplace is sold;

no person may be allowed to pay worship, and no ritual
offerings may be given, in the workplace to any deceased
person; and

the person operating, keeping, managing or in any other
way having control of the workplace—

(i) has kept a register of the delivery of ashes and
synthetic materials to and from the workplace;
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(2)

(i) has entered the following particulars into the
register—

(A) the name of each deceased person whose
ashes are delivered to the workplace, and the
date of the delivery of those ashes to the
workplace; and

(B) the description of the synthetic material that
the ashes of each deceased person are
transformed into, and the date of the delivery
of the synthetic material and the remaining
ashes (if any) from the workplace; and

(ili) makes the register available for inspection, on

request, by the Director or an authorized officer.

In this section—

synthetic material (A 2Z%7;%), in relation to any ashes, means the

synthetic diamond, jewellery, ornament or other material
transformed from the ashes or part of the ashes;

transformation work (#5/£.7./7), in relation to any ashes—

3)

(@)

(b)

means the manufacturing process by which the ashes, or
part of the ashes, are transformed into synthetic
material; and

includes any activity that is ancillary to any such
manufacturing process (such as the delivery and
collection of the ashes or the synthetic material).

In this section, a reference to giving ritual offerings includes a
reference to—

(@)
(b)

the laying of flowers or wreaths; or

the burning of candle-sticks, joss paper, incense or
sacrificial articles.
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4B.

Ordinance not applicable to premises where transient exhibition
of ashes is held

This Ordinance does not apply to any premises during the time
when an exhibition of ashes is held in, on or at them if—

(@)
(b)
()
(d)

(€)

the exhibition is held for a period of not more than 14
days;

ashes are kept in, on or at the premises only for the
purpose of the exhibition;

no more than 10 containers of ashes are kept in, on or at
the premises;

each container contains, or is claimed, represented or
held out to be containing, the ashes of only 1 person;
and

no interment right in respect of the premises is sold.

Ordinance not applicable to domestic keeping of ashes

(1) This Ordinance does not apply to the keeping of ashes in any
domestic premises if—

(a)
(b)

no more than 510 containers of ashes are kept in the
premises; and

each container contains, or is claimed, represented or
held out to be containing, the ashes of only 1 person.

(2) Inthis section—

domestic premises ({3 %) means premises used solely or

principally for residential purposes and constituting a separate
household unit.




Private Columbaria Bill

14

Part 2
Private Columbaria Licensing Board

Establishment of Licensing Board

(1) A board is established with the name “Private Columbaria
Licensing Board” in English and “FA =5 K2 B g% 5
=" In Chinese.

(2) Schedule 1 (which makes provisions about the constitution
and proceedings of the Licensing Board) has effect.

Functions and powers of Licensing Board
(1) The prineipal-functions of the Licensing Board are—

(a) to regulate the operation and management of columbaria
and, in particular—

(i) to consider and determine applications made to it
under this Ordinance;

(i) to issue guidelines and codes of practice about the
operation and management of columbaria; and

(i)  to handle complaints against, and investigate into
irregularities of, operators of columbaria and to
exercise the power to revoke or suspend a specified
instrument or other disciplinary powers under this
Ordinance; and

(b) to do any other things that the Licensing Board is
required or authorized to do by this Ordinance.

(2) The Licensing Board has all ancillary powers that may be
necessary to enable it to perform its functions.
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Part 3

Control on Operation of Columbaria

Restriction on operating columbarium

(1)

(2)

(2A)

3)

A person must not operate, keep, manage or in any other way
have control of a columbarium, otherwise than H-accordance
with-under a licence.

Subsection (1) does not prohibit a person from operating,
keeping, managing or in any other way having control of a
columbarium, otherwise than ihr—aceordance—with—under a
licence, if—

(a) the person does not sell any interment right in respect of
the columbarium; and

(b) the person holds, in respect of the columbarium—
(i) anexemption; or
(i) atemporary suspension of liability.
If—
(2) aspecified instrument in respect of a columbarium; or

(b) an authorization under a licence to sell interment rights
in respect of a columbarium,

Is suspended, a person who operates, keeps, manages or in
any other way has control of the columbarium under the
specified instrument or licence does not contravene subsection
(1) in respect of the columbarium if all the requirements,
terms and conditions imposed by the Licensing Board upon
suspending the specified instrument or authorization are
complied with.

A person does not contravene subsection (1) in respect of a
columbarium merely by giving an undertaking to carry out the
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prescribed ash disposal procedures (within the meaning of
section 6 of Schedule 5) in respect of the columbarium and
actually carrying out the procedures.

Offences relating to section 8

If a person contravenes section 8(1) in respect of a
columbarium—

1)

()

3)

(a)
(b)

the person commits an offence; and

each person who is the owner, tenant, lessee or person in
charge of the columbarium premises commits an
offence.

A person who commits an offence under subsection (1) is
liable—

(a)
(b)

on summary conviction to a fine of $2,000,000 and to
Imprisonment for 3 years; and

on conviction on indictment to a fine of $5,000,000 and
to imprisonment for 7 years.

A person charged with an offence under subsection (1) in
respect of any premises has a defence if the person establishes
that, at the time of the alleged offence—

(a)

(b)

the person did not know and could not have reasonably
known that the premises concerned were a columbarium;
or

the person believed on reasonable grounds that the
person who operated, kept, managed or otherwise had
control of the columbarium—

(i) did so under a licence; or

(i) did not sell any interment right in respect of the
columbarium and held, in respect of the
columbarium, an exemption or a—temporary
suspension of liability.
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(4) A person charged with an offence under subsection (1) is to be

()

taken to have established a fact that needs to be established for
the purpose of a defence under subsection (3)(a) or (b) if—

(a) there is sufficient evidence to raise an issue as to that
alleged fact; and

(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

Subsection (1) has effect subject to section 64(1).
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10.

Part 4

Instruments Required for Operating Columbaria

Division 1—General Provisions

Interpretation of Part 4
In this Part—

ash interment capacity (‘5 K Z & &), in relation to a

columbarium in respect of which a licence is applied for or is
issued, means the following particulars—

ash

(a)

(b)

()

the maximum number of containers of ashes that may be
interred in each niche in the columbarium, and the total
maximum number of sets of ashes that may be interred
in the niches;

the total maximum number of sets of ashes that may be
interred otherwise than in niches in any area in the
columbarium; and

the total maximum number of sets of ashes that may be
interred in the columbarium;

interment layout (/& M %2 5 A /=), in relation to a
columbarium, means the following particulars—

(a)
(b)

(c)

the location and serial numbering of niches in the
columbarium;

(if a licence is applied for or is issued in respect of the
columbarium) any area in the columbarium in which
ashes may be interred otherwise than in niches; and

(if an exemption is applied for or is issued in respect of
the columbarium that is a columbarium of a Chinese
temple as referred to in section 46C) the location of the
religious ash pagoda as defined by section 46C(14);
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11.

11A.

ash interment quantity (& K Z ¥ =), in relation to a
columbarium, means the following particulars—

(a)

(b)

(©)

the number of containers of ashes interred in each niche
In the columbarium; and the total number of sets of
ashes interred in the niches—and—the—names—ofthe
dedicated persons;

(if a licence is applied for or is issued in respect of the
columbarium) the number of sets of ashes that are
interred otherwise than in niches in any area in the

columbarium-and-the—names—of-the—dedicated-persons;

and

the total number of sets of ashes that are interred in the
columbarium.

Licence, exemption and temporary suspension of liability

The Licensing Board may, on application and subject to any
conditions that the Licensing Board thinks fit to impose—

1)

(@)
(b)

(c)

Issue or renew a licence in respect of a columbarium;

Issue or renew an exemption in respect of a pre-Bill
columbarium; andor

issue or extend a temporary suspension of liability in
respect of a pre-Bill columbarium.

Time limit for application for specified instrument

Subject to subsection (2), an application for the issue of a
licence in respect of a columbarium may be made to the
Licensing Board at any time after the expiry of 6 months
beginning on the enactment date.

An application for the issue of a specified instrument in
respect of a pre-Bill columbarium must be made to the
Licensing Board at any time—

1)

(2)
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11B.

(3)

(4)

()

(6)

(a) after the expiry of 6 months beginning on the enactment
date; but

(b) before the expiry of 9 months beginning on that date.

An application for the renewal of a licence or exemption must
be made to the Licensing Board not later than 18 months
before the expiry of the validity period of the licence or
exemption (as the case requires).

Subject to subsection (5), an application for the extension of a
temporary suspension of liability must be made to the
Licensing Board not later than 12 months before the expiry of
the validity period of the temporary suspension of liability.

If the validity period of a temporary suspension of liability
does not exceed 12 months, an application for the extension of
the temporary suspension of liability must be made to the
Licensing Board not later than the date specified by it.

Despite subsections (2), (3), (4) and (5), the Licensing Board

may consider an application for a specified instrument out of

time if—

(a) the applicant has a reasonable excuse for failing to
make the application within time; and

(b) in all the circumstances of the case, the Licensing Board
considers that it is just and equitable to consider the
application.

Validity period of specified instrument

(2)

(3)

The Licensing Board may, in its discretion, determine the
term for which the specified instrument is issued, renewed or
extended (validity period).

The validity period of a licence must not exceed the shorter of
the following—
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(4)

()

(@) where—

(i) the columbarium premises are held directly from
the Government under a lease—the remainder of
the term of the lease; or

(i) the columbarium premises are occupied under a
tenancy—the remainder of the term of the tenancy;

(b) 10 years.

The validity period of an exemption—in—respect—of
eellum_leauum PFEFASES eeeupleell lunelel & telnaneﬁyl lease g'ﬁ
the—tenancy—lease—or—other—instrument.exemption must not

exceed —

(@) where the columbarium premises are held directly from
the Government under a lease —the remainder of the

term of the lease; or

(b) where the columbarium premises are occupied under a
tenancy —the remainder of the term of the tenancy.

The validity period of a temporary suspension of liability must

not exceed eheehepteeenheq‘-euewmg—(a)—#—the
lease-or-otherinstrument—{(b)—3-years.3 years.

Soclbippstndar oo cnoet faems fopancns oo tan Coonnrorsang
tl.'at |s£|e||ewalele_ ﬁ_enla pe_llelel_le basis Elt“d tell_nlmallele Ie“ Rotice
tenaney-agreement:
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12.

(7) Subject to subsections (3)(b) and ()}b)(5), Hwhere the
columbarium premises are occupied under a short term
tenancy granted by the Government, the validity period of a
specified instrument issued, renewed or extended in respect of
the compporion peopjone pofomrpc o i cnbonction (00
premises may be concurrent with the period for which the
short term tenancy lasts.

(7A) A specified instrument in respect of which an application for
renewal or extension is made in accordance with section 11A,
and which expires prior to the determination by the Licensing
Board of the application, remains in effect until the
determination of the application unless—

() the application is withdrawn;
(b) the specified instrument is revoked under section 33;

(c) for a licence—(despite subsection (3)(b)) the term
referred to in subsection (3)(a)(i) or (ii) expires; or
(d) for an exemption—the term referred to in subsection
(4)(@) or (b) expires.
(8) A licence may be subject to review within its validity period
on the dates specified in the licence.

(9) A temporary suspension of liability may not be extended more
than once, unless exceptional circumstances exist.

No specified instrument issued if columbarium subject to
specified law enforcement action

(1) Subsections (2) and (3) have effect despite section 11(1).

(2) The Licensing Board may not grant an application for the
issue of a specified instrument in respect of a columbarium
if—

(a) the operation of the columbarium, or any part of it,
constitutes an  unauthorized  development in
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contravention of section 20(7) or 21(1) of the Town
Planning Ordinance (Cap. 131); and

(b) in respect of the unauthorized development—

(i) proceedings for prosecution of an offence under
section 20(8) or 21(2) of that Ordinance have been
instituted, whether against the applicant or any
other person, before the making of the application;
or

(i) anotice—

(A) has been served, whether on the applicant or
any other person, under section 23(1) or (2) of
that Ordinance before the making of the
application; and

(B) has not been complied with or withdrawn.

(3) The Licensing Board may not grant an application for the
issue of a specified instrument in respect of a columbarium
if—

(@) any building or building works in, on or at the
columbarium, or any part of it, have been completed or
carried out in contravention of section 14(1) of the
Buildings Ordinance (Cap. 123); and

(b) in respect of the building or building works, an order
under section 24(1) of that Ordinance—

(i) has been served, whether on the applicant or any
other person, before the making of the application;
and

(i)  has not been complied with or withdrawn.
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Division 2—Eligibility Criteria

Subdivision 1—L.icence for Operating Columbaria (Including Selling

Interment Rights)

13. Licence—eligibility based on legal compliance, premises held
| from Government-and-managementplan, etc.

(1) The Licensing Board may refuse an application for the issue

(2)

(3)

of a licence in respect of a columbarium if—

(a) the applicant fails to prove to the satisfaction of the
Licensing Board that the columbarium complies with all
of the following—

(i) the land-related requirements;
(it)  the planning-related requirements;
(iti)  the building-related requirements; or

(b) the applicant fails to prove to the satisfaction of the
Licensing Board that the applicant holds the
columbarium premises directly from the Government;
whether—under—a—lease—Heenee—oar—otherwise: under a
lease.

Despite section 11(1), the Licensing Board may grant an
application for the issue of a licence in respect of a
columbarium only if a management plan, prepared—by—the
apphieantsubmitted by the applicant in respect of the
columbarium and covering matters required under section 85,
has been approved by the Licensing Board.

In relation to an application for the issue of a licence in
respect of a columbarium, where a deed of mutual covenant is
in force in respect of the columbarium premises, the Licensing
Board may refuse the application if the applicant fails to
produce the legal advice required under section 18(3).
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14, Modifications of section 13 for pre-Bill columbarium

(1)

(2)

3)

In relation to an application for the issue of a licence in
respect of a pre-Bill columbarium, section 13 is modified in
the manner specified in subsections (2) and (3) if the applicant
proves to the satisfaction of the Licensing Board—

(a) that the ash interment layout is limited in extent to that
as at the Bill announcement time;

(b) that the ash interment capacity is limited to that as at the
Bill announcement time; and

(c) that the extent of occupation of land as is necessary for,
or ancillary to, the operation of the columbarium is
limited to that as was necessary for, or ancillary to, its
operation as at the Bill announcement time.

The Licensing Board may decide not to refuse the application
under section 13(1)(a)(iii), even if the pre-Bill columbarium
does not comply with the building-related requirements, if—

(a) the non-compliant structures necessary for, or ancillary
to, the operation of the columbarium are structures
certifiable for a pre-Bill columbarium; and

(b) the requirements applicable to the structures (specified in
section 4(3) of Schedule 2) are complied with.

The Licensing Board may decide not to refuse the application
under section 13(1)(b), even if the applicant does not hold the
columbarium premises directly from the Government;-whether
uvhder-a-lease;-licence-or-otherwise under a lease, if—

(a) the Licensing Board is of the opinion that it would have
granted the application but for that section; and

(b) the applicant proves to the satisfaction of the Licensing
Board that the applicant has the right to continue to use
the columbarium premises for at least 5 years beginning
on the date on which the licence, if issued, is to take
effect.
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15.

Subdivision 2—Instruments for Pre-Bill Columbaria to Continue
Operation, without Selling Interment Rights

Exemption for pre-Bill columbarium—eligibility based on
datedness, legal compliance and premises held from
Government or right to occupation

(1) The Licensing Board may refuse an application for the issue
of an exemption in respect of a pre-Bill columbarium if the
applicant fails to prove to the satisfaction of the Licensing
Board one or more of the following—

(a)
(b)
()

(d)
(€)
(f)
(9)

that the ash interment layout is limited in extent to that
as at the Bill announcement time;

that the ash interment quantity is limited to that as at the
Bill announcement time;

that the extent of occupation of land as is necessary for,
or ancillary to, the operation of the columbarium is
limited to that as was necessary for, or ancillary to, its
operation as at the Bill announcement time;

that the columbarium commenced operation before 1
January 1990;

that no interment right in respect of the columbarium has
been sold since the Bill announcement time;

the columbarium complies with the land-related
requirements;

either—

(i) the columbarium complies with the building-
related requirements; or

(i) the non-compliant structures necessary for, or
ancillary to, the operation of the columbarium are
structures certifiable for a pre-Bill columbarium,
and the requirements applicable to the structures
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(specified in section 4(3) of Schedule 2) are
complied with;

(h) either—

(i)

(i)

the applicant holds the columbarium premises
directly from the Government,—whether—uhder—a
leaseticence-or-otherwise;—or under a lease; or

(if the Licensing Board is of the opinion that it
would have granted the application but for
subparagraph (i)) the applicant has the right to
continue to use the columbarium premises for at
least 5 years beginning on the date on which the
exemption, if issued, is to take effect.

(1A) The Licensing Board may decide not to refuse the application
under subsection (1)(b)—

(2)

@ if—
(1)

(if)

() if—
(1)

(if)

ashes are interred in the pre-Bill columbarium
after the Bill announcement time but before the
enactment date; and

the interment right in respect of those ashes was
sold before the Bill announcement time; or

ashes are interred in a religious ash pagoda as
defined by section 46C(14) in the pre-Bill
columbarium after the Bill announcement time but
before the enactment date; and

no fees, charges or other sums were paid, or are
payable, for the interment of the ashes.

For the purposes of subsection (1)(d), the operation of a
columbarium commenced on the earlier of the following—

(a) the first time when a set of ashes was interred in a niche
in the columbarium;
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16.

(b) the first time when an interment right in respect of a
niche in the columbarium was sold.

Temporary suspension of liability for pre-Bill columbarium—
eligibility based on accompanying application for licence or
exemption, etc.

1)

(2)

The Licensing Board may refuse an application for the issue
of a temporary suspension of liability in respect of a pre-Bill
columbarium unless the applicant has also made in respect of
the columbarium either or both of the following—

(@) an application for the issue of a licence;
(b) an application for the issue of an exemption.

The Licensing Board may refuse an application for the issue
of a temporary suspension of liability in respect of a pre-Bill
columbarium if—

(a) the applicant fails to prove to the satisfaction of the
Licensing Board one or more of the following—

(i) that the ash interment layout is limited in extent to
that as at the Bill announcement time;

(i) if the applicant also applies for the issue of a
licence in respect of the columbarium—that the ash
interment capacity is limited to that as at the Bill
announcement time and the ash interment quantity
iIs limited to that as at the enactment date;

(i) if the applicant also applies for the issue of an
exemption in respect of the columbarium—that the
ash interment quantity is limited to that as at the
Bill announcement time;

(iv) that the extent of occupation of land as is necessary
for, or ancillary to, the operation of the
columbarium is limited to that as was necessary
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for, or ancillary to, its operation as at the Bill
announcement time; or

(b) the Director-of-Lands—considers—that-the occupation of
land as is necessary for, or ancillary to, the operation of
the columbarium (to the extent as shown in the plans
required under section 19) includes unlawful occupation
of unleased land but the applicant—

(i)
(if)

does not apply to the Director of Lands for lawful
authority to occupy the unleased land; or

does not provide a written declaration to the
Director of Lands that the applicant has no claim to
the unleased land, whether based on possession of
the unleased land before, on or after the date of
application or on any other ground.

(3) The Licensing Board may refuse an application under
subsection (1) if the applicant fails to prove to the satisfaction
of the Licensing Board that the columbarium has been
certified, by a qualified professional, as not posing any
obvious or imminent danger in terms of building safety and

(4)

fire safety.

The Licensing Board may decide not to refuse the application
(made together with a related application for the issue of an
exemption) under subsection (2)(a)(iii)—

(@) if—
(1)

ashes are interred in the pre-Bill columbarium
after the Bill announcement time but before the
enactment date; and

the interment right in respect of those ashes was
sold before the Bill announcement time; or

ashes are interred in a religious ash pagoda as
defined by section 46C(14) in the pre-Bill
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17.

columbarium after the Bill announcement time but
before the enactment date; and

(i) no fees, charges or other sums were paid, or are
payable, for the interment of the ashes.

Subdivision 3—Miscellaneous

Considerations relevant to determination of applications

1)

(2)

(3)

(4)

Fhis-seetion-Subsection (2) applies to the determination by the
Licensing Board of an application for a specified instrument
in respect of a columbarium.

The Licensing Board—
(a) must have regard to the public interest; and
(b) may have regard to any other relevant considerations.

In relation to an application for the issue of a licence or
exemption or an application for the extension of a temporary
suspension of liability, the other relevant considerations
referred to in subsection (2)(b) include (but are not limited
to)—

(@) whether the applicant has or has not complied with, in
respect of the columbarium, the applicable requirements
in Schedule 2; and

(b) the record of the steps that the applicant has taken in
respect of the columbarium towards meeting those
requirements.

For the purposes of subsection (3), a reference to the
applicant in that subsection is to be construed as including a
reference to—

(@) if the applicant is a partner in a partnership—any other
partner in the partnership; or
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(b) if the applicant is a body corporate—a director or other
officer concerned in the management of the body
corporate.

Division 3—Application for Specified Instrument

Subdivision 1—General Provisions

18. Form of, and information required for, application
(1) An application for a specified instrument in respect of a
columbarium—

(a) must be made, in writing, to the Licensing Board in the
specified form and in the manner determined by it; and

(b) must be accompanied by—

(i)

(ia)

(i)
(iii)

for an application for the issue of a licence—a
management plan for the Licensing Board’s
approval for the purposes of section 13(2);

for an application for the issue of an exemption in
respect of a pre-Bill columbarium (if any interment
right in respect of any niche in the columbarium
was sold before the Bill announcement time, but
has not been exercised or has only been exercised
partially)—the registers required under section
18A,;

the plans of the columbarium; and

the information, certificates and other decuments

Spociios o prodoaron Sopen or otoonuion
reguired-by-the-Licensing-Boeard--documents—

(A) specified in the application form; or

(B) otherwise reasonably required by the
Licensing Board.
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18A.

()

)

Without limiting subsection (1)(b)(iii), the Licensing Board
may, in relation to an application for a specified instrument in
respect of a columbarium, require the applicant to produce
evidence to prove that the owner of the columbarium premises
has, or all the joint owners or co-owners of the columbarium
premises have, given authorization or consent for the
premises to be used as a columbarium.

In addition to the information required under subsection
(1)(b), an application for the issue of a licence in respect of a
columbarium, where a deed of mutual covenant is in force in
respect of the columbarium premises, must be accompanied
by a written legal advice of a legal practitioner (who is
qualified to practise as counsel or to act as a solicitor in
Hong Kong) confirming that there is no express restrictive
covenant in the deed to the effect that—

(@) any use of the premises as a columbarium is prohibited;
(b) any commercial use of the premises is prohibited; or
(c) only private residential use of the premises is permitted.

Requirements about registers accompanying application

1)

(2)

For the purposes of section 18(1)(b)(ia), the following
registers of a pre-Bill columbarium are to accompany an
application for the issue of an exemption in respect of the
columbarium—

(2) aregister on the niches in the columbarium in respect of
which the interment rights were sold before the Bill
announcement time but have not been exercised; and

(b) a register on the niches in the columbarium in respect of
which the interment rights were sold before the Bill
announcement time but have only been exercised
partially.

The registers—
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19.

(@) must be in the specified form;

(b) must contain the particulars specified by the Licensing
Board; and

(c) must be kept in the manner determined by the Licensing
Board.

Requirements about plans accompanying application

(1) For the purposes of section 18{b}}18(1)(b)(ii), the plans of a
columbarium that are to accompany an application for a
specified instrument in respect of a columbarium must comply
with the requirements in this section.

(2) The plans must include a site plan, layout plan and floor plans,
each of which must be in the number of copies, and drawn to
the scale, that the Licensing Board requires.

(3) The plans must show the following particulars to be
authorized or permitted by the specified instrument under
application—

(a) the ash interment layout;

(b) (for an application for the issue or renewal of a licence)
the ash interment capacity;

(c) (for an application for the issue or renewal of an
exemption, or for the issue or extension of a temporary
suspension of liability, in respect of a pre-Bill
columbarium) the ash interment quantity;

(d) the extent of occupation of land as is necessary for, or
ancillary to, the operation of the columbarium; and

(e) the structures necessary for, or ancillary to, the operation
of the columbarium.

(4) A qualified professional must—ecertify—that—the—current—sie
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(@)

(b)

certify that the current site situation of the columbarium
premises conforms to the plans in all respects; or

if the current site situation of the columbarium premises
does not conform to the plans in all respects—identify
the difference, with annotations, on the plans.

20. Approved plans to be endorsed

(1) The Licensing Board may approve plans of a columbarium for
the purposes of an application for a specified instrument only

(2)

if—

(a)

(b)

it is satisfied that the current site situation of the
columbarium premises conforms to the plans in all
respects including the particulars specified in subsection
(2); and

having regard to sections 12, 13, 14, 15, and-16 and 17,
the Licensing Board decides to grant the application and

authorize or permit the particulars specified in
subsection (2) as shown in the plans.

The particulars are—

(a)
(b)

(©)

(d)
(€)

the ash interment layout;

(for an application for the issue or renewal of a licence)
the ash interment capacity;

(for an application for the issue or renewal of an
exemption, or for the issue or extension of a temporary
suspension of liability, in respect of a pre-Bill
columbarium) the ash interment quantity;

the extent of occupation of land as is necessary for, or
ancillary to, the operation of the columbarium; and

the structures necessary for, or ancillary to, the operation
of the columbarium.

(3) On approving the plans, the Licensing Board—
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(a) must endorse the approval on each plan in each set of the
plans to that effect;

(ab) (if the Licensing Board endorses the registers required
under section 18A that accompany an application for the
issue of an exemption) must attach the endorsed
registers to the plans;

(b) must return 1 set of the plans to the applicant; and
(c) may retain the remaining sets of plans.

Subdivision 2—Applications in respect of Pre-Bill Columbaria

21. Application concerning pre-Bill columbarium—time—hmit;

evidence-of-ash-intermentlayoutand-ash-trterment-guantity-as
at Bil-announcement-time-evidence of ash interment layout and

quantity, etc. and plans

(3) An application for a specified instrument in respect of a pre-
Bill columbarium, to which section-14,-15-0r-16-0rsection4

of Schedule 2 (each is called an eligibility-related provision)

an eligibility-related provision is relevant, must be
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(4)

accompanied by evidence of the following particulars (each is
called an eligibility-related particular)—

(a)
(b)

(©)

(d)

(€)

(f)

the ash interment layout as at the Bill announcement
time;

(for an application for the issue or renewal of a licence)
the ash interment capacity as at the Bill announcement
time;

(for an application for the issue or renewal of an
exemption, or for the issue or extension of a temporary

suspension of liability) the ash interment quantity as at
the Bill announcement time;

the extent of occupation of land as was necessary for, or
ancillary to, the operation of the columbarium as at the
Bill announcement time;

the fact that any structures necessary for, or ancillary to,
the operation of the columbarium existed as at the Bill
announcement time; and

(for an application for the issue of an exemption) the
first date on which a set of ashes was interred in a niche
in the columbarium or the first date on which an
interment right in respect of a niche in the columbarium
was sold.

In addition to the plans required under section 19, an
application for a specified instrument in respect of a pre-Bill
columbarium must also be accompanied by a set of plans that
meet the following requirements—

(a)
(b)

they must show the eligibility-related particulars; and

they must identify the extent (if any) to which the
particulars to be authorized or permitted as referred to in
section 19(3) differ from those as referred to in
paragraph (a).
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22,

Q)

(6)

On approving the plans in accordance with section 20 for the
purposes of an application for a specified instrument in
respect of a pre-Bill columbarium, the Licensing Board must
decide on, and identify, the following in the plans—

(@) for a temporary suspension of liability—the extent of
unlawful occupation of unleased land as is necessary for,
or ancillary to, the operation of the columbarium and
covered by the temporary suspension of HabHity:
andliability;

(ab) for an exemption in respect of a pre-Bill columbarium

that is a columbarium of a Chinese temple as referred to
in section 46C—the location of the religious ash pagoda
as defined by section 46C(14); and

(b) structures certifiable for a pre-Bill columbarium in, on or
at the columbarium as are covered by the specified
instrument.

In subsection (3)—

eligibility-related provision (#4571 ) means section 14, 15

or 16 or section 4 of Schedule 2.

Notification scheme: proof of particulars about pre-Bill
columbarium

1)

In this section—

(@) eperatoroperator (%% A), in relation to a columbarium,
means a person who operated, kept, managed or in any
other way had control of the columbarium;

by eligibili lated icion_hast : :
(b) eligibility-related provision ( Z /%7567 /% ) has the
meaning given by section 21(6);
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(c) netifiable-particulars-mean-notifiable particulars (/7%
#Hi7F12%) means batch 1 particulars or batch 2 particulars;

(d) bateh-1-particulars-mean-batch 1 particulars (£ 1 447
/%) means any of the eligibility-related particulars
referred to in section 21(3)(a), (b), (c) or (f) or the
particulars of furnaces for burning offerings existing in
the columbarium concerned as at the Bill announcement
time;

(e) bateh-2particularsmean-batch 2 particulars (52 447
/%) means the particulars of any other facilities (whether

or not they are building or building works) existing in
the columbarium concerned as at the Bill announcement
time that the operator intended to claim to be relevant to
the eligibility-related particulars referred to in section
21(3)(d) andor (e);

(f) the notification scheme is the administrative scheme that
was announced by the Secretary at the Bill
announcement time—

(i) for the Director or a public officer authorized to act
for the purposes of the scheme (either is called a
scheme officer) to ascertain the notifiable
particulars in the manner described in subsections
(2), (3) and (4); and

(i) for facilitating, in the manner described in
subsections (5), (6)—~—anrd—8) and (7), the
determination of whether any notifiable particulars
are proved for the purposes of an application for a
specified instrument in respect of a pre-Bill
columbarium.

(2) Under the notification scheme, an operator of a pre-Bill
columbarium was—
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(3)

(4)

()

(a) to provide to a scheme officer, in the number of copies
and prepared in the manner as the scheme officer
determined—

(i) astatement of the notifiable particulars; and

(i) any other records relating to the notifiable
particulars as the scheme officer determined; and

(b) to give consent to the scheme officer to enter into the
columbarium during the following periods to verify the
statement and records provided by the operator to
ascertain the notifiable particulars—

(i) for batch 1 particulars,—particulars—the period
beginning at the Bill announcement time and

ending on 30 June 2014; and

(i) for batch 2 partieulars,—particulars—the period
beginning at the Bill announcement time and

ending on 31 August 2014.

On entering into the columbarium and verifying the statement
of the notifiable particulars and records provided by the
operator and being satisfied with their accuracy, the scheme
officer might take photographs and make any other records.

After compiling the records, the scheme officer might, if he or

she so desired, prepare-the-feHewingin-duphicateand-might
: I o the o |

(a) astatement of the notifiable particulars; and

(b) aset of photographs taken and other records made as the
scheme officer thought fit, relating to the notifiable
particulars (including plans to indicate the location of
any facilities).

Subsections (6), (7)—8) and (9) apply to an application for a
specified instrument in respect of a pre-Bill columbarium.
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(6)

(7)

For the purposes of the eligibility-related provisions, a
statement of the notifiable particulars prepared, the
photographs taken and other records (including plans) made,
under the notification scheme by the scheme officer under
subsection (4) is evidence of the notifiable particulars in the
absence of evidence to the contrary.

To avoid doubt, for the purposes of section 21(3)(d) and (e)—

(@) subsection (6) relates only to proof of the existence of
the furnaces for burning offerings or any other facilities
in the columbarium as at the Bill announcement time
and the occupation of land by the furnaces or facilities
as at that time; and

(b) subsection (6) does not affect the Licensing Board’s

determination of whether the furnaces or facilities fall
within the essential ancillary facilities referred to in—

(i) section 2(1) (definition of columbarium) or section
2(5)(b), (6)(b) or (7)(b); or

(i) paragraph (a)(ii) of the definition of structures
certifiable for a pre-Bill columbarium in section
4(1) of Schedule 2.

(9)

For the purposes of an application for a specified instrument
in respect of a columbarium that is alleged to be a pre-Bill
columbarium, the Licensing Board may,——s—sele—and
abselute—diseretion; consider evidence of the notifiable
particulars other than evidence referred to in subsection (4)

’ 24 " fios the Licensi 4
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Division 4—Form and Conditions of Specified Instruments

Subdivision 1—L.icence for Operating Columbarium (Including Selling

23.

24,

Interment Rights)

Licence—form

1)

()

3)

A licence in respect of a columbarium—

(@) must be in the specified form; and

(b) must have annexed to it a set of the approved plans.
The licence must state—

(@) that the person to whom it is issued is authorized to
operate, keep, manage or in any other way have control
of the columbarium; and

(b) that, subject to section 33, the authorization includes an
authorization to sell interment rights in respect of the
columbarium.

The licence must specify—
(a) the conditions to which it is subject; and
(b) its validity period.

Licence—conditions about ash interment, non-compliant
structures and management plan

The-heence-A licence in respect of a columbarium is subject to the
following conditions—
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25.

(a)

(b)

that the number of sets of ashes kept in the columbarium
must be limited to the ash interment -capacity

speetfiedshown in the approved plans;

for a pre-Bill columbarium—that the non-compliant
structures necessary for, or ancillary to, the operation of
the columbarium must be limited to the structures
certifiable for a pre-Bill columbarium shown in the
approved plans; and

that the licence holder must operate and manage the
columbarium in accordance with the management plan
approved for the purposes of section 13(2) in respect of
the columbarium.

Licence—further conditions

Without limiting section 11(1), the Licensing Board may as it
thinks fit impose conditions on a licence in respect of a
columbarium—

(a)

(b)

(c)

(d)

restricting any subletting or assignment of the
columbarium premises, or any part of #them, in a
manner that is inconsistent with the operation of the
columbarium;

requiring that the requirements for enforceability of an
agreement for the sale of an interment right under
section 41 be met in respect of each agreement for the
sale of an interment right in respect of the columbarium;

on measures relating to building safety, fire safety, other
safety matters, drainage and sewage, including requiring
certificates or reports, by a qualified professional, to be
submitted to the Licensing Board at regular intervals;
and

on measures for minimizing the environmental nuisance
caused to the neighbourhood by the operation of the
columbarium.
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26.

21.

Subdivision 2—Exemption

Exemption—form
(1) An exemption in respect of a pre-Bill columbarium—

(a)
(b)

must be in the specified form; and
must have annexed to it a set of the approved plans.

(2) The exemption must state—

(a)

(b)

that the person to whom it is issued remains prohibited
under section 8 from selling any interment right in
respect of the columbarium; and

that, subject to the prohibition referred to in paragraph
(a), the person is exempted from the requirement under
that section for obtaining a licence for operating,
keeping, managing or in any other way having control of
the columbarium.

(3) The exemption must specify—

(a)
(b)

the conditions to which it is subject; and
its validity period.

Exemption—conditions about ash interment and non-compliant

structures

An exemption in respect of a pre-Bill columbarium is subject to all
of the following conditions—

(a)

(b)

subject to sections 46A and 46C, that the ashes interred
in the columbarium must be limited to the ash interment
quantity as shown in the approved plans;

that the non-compliant structures necessary for, or
ancillary to, the operation of the columbarium must be
limited to the structures certifiable for a pre-Bill
columbarium shown in the approved plans.
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28.

29.

Exemption—further conditions

Without limiting section 11(1), the Licensing Board may as it
thinks fit impose conditions on an exemption in respect of a pre-
Bill columbarium—

(a)

(b)

on measures relating to building safety, fire safety, other
safety matters, drainage and sewage, including requiring
certificates or reports, by a qualified professional, to be
submitted to the Licensing Board at regular intervals;
and

on measures for minimizing the environmental nuisance
caused to the neighbourhood by the operation of the
columbarium.

Subdivision 3—Temporary Suspension of Liability

Temporary suspension of liability—form
(1) A temporary suspension of liability in respect of a pre-Bill

(2)

3)

columbarium—

(@) must be in the specified form; and

(b) must have annexed to it a set of the approved plans.

AThe temporary suspension of liability must state—

(a) that the person to whom it is issued remains prohibited
under section 8 from selling any interment right in
respect of the columbarium; and

(b) that, subject to the prohibition referred to in paragraph

(a), the person’s liability under that section for operating,
keeping, managing or in any other way having control of
the columbarium without a licence is suspended
temporarily.

The temporary suspension of liability must specify—

(a)

the conditions to which it is subject; and
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30.

(b) its validity period.

Temporary suspension of liability—conditions about steps to be
taken, unleased land and non-compliant structures

(1)

(2)

(3)

A temporary suspension of liability in respect of a pre-Bill
columbarium for which an application for the issue of a
licence is pending is subject to the condition that its holder
must take, with reasonable expedition, all necessary steps
towards—

(a) meeting the requirements referred to in section 13
(whether or not as modified under section 14); and

(b) procuring the issue of the licence before the expiry of the
temporary suspension of liability.

A temporary suspension of liability in respect of a pre-Bill
columbarium for which an application for the issue of an
exemption is pending is subject to the condition that its holder
must take, with reasonable expedition, all necessary steps
towards—

(a) meeting the requirements referred to in section 15; and

(b) procuring the issue of the exemption before the expiry of
the temporary suspension of liability.

AThe temporary suspension of liability is subject to all of the
following conditions—

(a) that the extent of unlawful occupation of unleased land
as is necessary for, or ancillary to, the operation of the
columbarium must be limited to that as shown in the
approved plans;

(b) that the non-compliant structures necessary for, or
ancillary to, the operation of the columbarium must be

limited to the structures certifiable for a pre-Bill
columbarium-those as shown in the approved plans.
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31.

31A.

Temporary suspension of liability—further conditions

Without limiting section 11(1), the Licensing Board may as it
thinks fit impose conditions on a temporary suspension of liability
in respect of a pre-Bill columbarium—

(@) on measures relating to building safety, fire—safety
andfire safety, other safety matters, drainage and sewage,
including requiring certificates or reports, by a qualified
professional, to be submitted to the Licensing Board at
regular intervals; and

(b) on measures for minimizing the environmental nuisance
caused to the neighbourhood by the operation of the
columbarium.

Subdivision 4—Miiscellaneous

Conditions about additional fees etc.

Without limiting Subdivisions 1, 2 and 3 and section 11, the
Licensing Board may as it thinks fit impose conditions on a
specified instrument in respect of a pre-Bill columbarium
restricting the imposition of any additional fees, charges or other
sums in respect of an interment right beyond the amounts, or not in
accordance with any mechanism for their future revision, specified
or otherwise contained in any agreement for the sale of the
interment right entered into before the Bill announcement time.

Division 5—Supplementary Provisions about Specified Instruments

32.

and Related Applications

Transfer of specified instrument

(1) Except as provided in this section, none of the following
instruments is transferable—

(a) alicence;
(b) an exemption;
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(2)

3)

(3A)

(4)

(c) a temporary suspension of liability together with one or
both of the following—

(i) an-appheationthe related application for the issue
of a licence;

(i) an-appheationthe related application for the issue
of an exemption.

Subject to subsections (3), (3A), (4) and (5), the Licensing
Board may, on application, approve the transfer from a person
in respect of whom an instrument referred to in subsection (1)
Is in force to another person (transferee). The fact of the
transfer must be endorsed on the instrument.

The application—

(@) must be made, in writing, to the Licensing Board in the
specified form; and

(b) must be accompanied by the information, certificates
and other documents—

(i) specified in the application form; or

(i) otherwise reasonably required by the Licensing
Board.

The Licensing Board may refuse an application for the
transfer of an instrument referred to in subsection (1) if the
transferee fails to prove to the satisfaction of the Licensing
Board that the transferee—

(@) holds the columbarium premises directly from the
Government under a lease; or

(b) has the right to continue to use the columbarium
premises as required by section 14 or 15 (as the case
requires).

On approving the transfer of an instrument referred to in
subsection (1), the Licensing Board may vary the conditions
to which the instrument is subject or impose new conditions.
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(4A)

(4B)

()

(6)

(6A)

On determining an application made under this section, the
Licensing Board must notify the applicant in writing of—

(2) the Licensing Board’s decision; and
(b) (if the application is refused) the reasons for the refusal.

If the Licensing Board exercises its power under subsection
(4) to vary the conditions to which an instrument referred to
in subsection (1) is subject or impose new conditions, the
Licensing Board must notify the transferee in writing of—

(a) the Licensing Board’s decision;
(b) the reasons for the decision; and
(c) the date on which the decision is to take effect.

Subsection (2) does not apply to an instrument referred to in
subsection (1) if—

(a) a notice of revocation or suspension has been given
under section 33 in respect of the instrument; or

(b) an application for the renewal or extension of the
instrument has been refused.

ecision-i itingsett | cor i cal
Despite the Transfer of Businesses (Protection of Creditors)
Ordinance (Cap. 49) and any rules of common law, a
transferee is liable for all debts and obligations (including all
outstanding, subsisting and future liabilities) in relation to
each agreement for sale of an interment right entered into
before the transfer by the person from whom an instrument
referred to in subsection (1) is transferred and, accordingly,
any such agreement may, after the transfer, be enforced by the
purchaser against the transferee.

A transferee may be indemnified by the person from whom an
instrument referred to in subsection (1) is transferred for all
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33.

(6B)

(7)

amounts for which the transferee is made liable under
subsection (6) and for which the transferee would not
otherwise be liable, and the amount of the indemnity may be
recovered by civil proceedings as a debt or liquidated
demand.

Foer—thepurpeses—of-In this section, a reference to transfer

includes—

(a) if the person from whom an instrument referred to in
subsection (1) is transferred is a natural person and that
person dies—a reference to succession; and

(b) if the person from whom an instrument referred to in
subsection (1) is transferred is a partner in a
partnership and there is a change of any partner in the
partnership (whether that person or another partner)—a
reference to a transfer from that person to a partner in
the new partnership (whether to that person, if that
person remains as a partner in the new partnership, or
to another partner), and the reference to another person
In subsection (2) is to be construed accordingly.

The holder of a specified instrument who purports to transfer
the instrument without the Licensing Board’s approval under
this section commits an offence and is liable on conviction to
a fine at level 3 and to imprisonment for 3 months.

Revocation, suspension, refusal to renew or extend and
variation of conditions

(1)

Subject to subsection (2), the Licensing Board may—

(@) revoke, or suspend for a period the Licensing Board
thinks fit—

(i) alicence; or

(i) the authorization under a licence to sell interment
rights in respect of the columbarium concerned,;
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()

(b)

()
(d)

revoke, or suspend for a period the Licensing Board
thinks fit, an exemption or temporary suspension of
liability;

refuse to renew a licence or exemption or refuse to
extend a temporary suspension of liability;

vary any conditions to which any of the following is
subject or impose additional-new conditions on it—

(i) alicence;

(i) the authorization under a licence to sell interment
rights in respect of the columbarium concerned,;

(i)  an exemption;
(iv) atemporary suspension of liability.

The Licensing Board may exercise the powers under
subsection (1)—

(a)

(b)

(©)

if, at the time when the Licensing Board considers
exercising the powers in respect of the columbarium,
circumstances exist that would have entitled the
Licensing Board to refuse an application for the issue of
the specified instrument under section 13 (whether or not
as modified under section 14), section 15 or 16 had it
been necessary to determine such an application at that
time;

if the person holding the specified instrument
(instrument holder) has failed to comply with—

(i) acondition to which the instrument is subject; or
(i) an enforcement notice served under section 54;

if the application on the basis of which the specified
Instrument has been issued, renewed or extended, or a
plan submitted in connection with such an application,
contains information that is false or misleading in a
material particular;
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(d)

(ea)

(f)

If the instrument holder has been convicted of an offence
under this Ordinance;

if it appears to the Licensing Board that—

(i) the columbarium has ceased to be operated as such
or to exist; or

(i) the instrument holder has ceased to operate the
columbarium;

if the instrument holder is a body corporate other than a
company or (where the instrument holder is a partner in
a partnership) if any partner in the partnership is a body
corporate other than a company, and the body corporate
Is dissolved;

If the instrument holder is a company and—or (where
the instrument holder is a partner in a partnership) if
any partner in the partnership is a company, and—

(i) aresolution for voluntary winding up as defined by
section 228(2) of the Companies (Winding Up and
Miscellaneous Provisions) Ordinance (Cap. 32) is
passed er+resehved-by the company;

" | .y "

(i) a winding-up statement in respect of the company
Is delivered to the Registrar of Companies under
section 228A of the Companies (Winding Up and
Miscellaneous Provisions) Ordinance (Cap. 32);

(i) a winding-up order under the Companies (Winding
Up and Miscellaneous Provisions) Ordinance (Cap.
32) is made against the company;
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3)

(iv)

(V)

the company is dissolved etherwise—thar—in

conseguence-of sueh-an-erderunder the Companies
Ordinance (Cap. 622); or

(where the company is a registered non-Hong
Kong company as defined by section 2(1) of the
Companies Ordinance (Cap. 622)) the company’s
name has been struck off the Companies Register

under section 798 of the—Companies—Ordinance
{Cap-622)-orthat Ordinance; or

(g) if a natural person who is the instrument holder, or is a

partner in the—parthership-thatis-the-instrument-holdera

partnership who is the instrument holder or is any other
partner in that partnership—

(1)
(if)

(iii)

(iv)

dies and no application for succession of the
spectied-nstrumentisreceived:;

IS, in accordance with the Mental Health Ordinance
(Cap. 136), found by the court to be of unsound

mind and incapable of managing himself or herself
and his or her affairs-eraffairs;

Is adjudicated bankrupt within the meaning of the
Bankruptcy Ordinance (Cap. 6) or has entered into
a composition or arrangement with his or her
creditors without paying the creditors--futkin full;
or

IS serving a sentence of imprisonment, whether in
Hong Kong or elsewhere, at any time during the
validity period of the specified instrument.

If the Licensing Board exercises any power under this section
in respect of a specified instrument held by a person, the
Licensing Board must notify the person ef-is—decision—in

writing-setting-outin writing of—

(a) the Licensing Board’s decision;
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34.

(b) the reasons for the decision; and
(c) the date on which the decision is to take effect.

Variation of condition on application by holder of specified
instrument

(1) The Licensing Board may, on application by the holder of a
specified instrument #-writing-te—-showing sufficient cause
to its satisfaction, vary any conditions to which the instrument
Is subject, by an endorsement on the instrument.

(2) The application—

(@) must be made, in writing, to the Licensing Board in the
specified form; and

(b) must be accompanied by—
() H—apphicable—plans—that—comply—with—the

Looueraope e cncton 0 apdl o onelieab oo
applicable—plans that comply with the

requirements in section 19 and, where appropriate,
section 21(4); and

(if)  the information, certificates and other documents—
(A) specified in the application form; or

(B) otherwise reasonably required by the
Licensing Board.

(3) On determining an application made under this section, the
Licensing Board must notify the applicant in writing of—

(@) the Licensing Board’s decision; and
(b) (if the application is refused) the reasons for the refusal.
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35.

36.

Licensing Board’s decision may be suspended from operation

(1)

(2)

3)

(4)

If a person in respect of whom the Licensing Board made a
decision under section 33(1) appeals against the decision
under section 72, the Licensing Board—

(a) may, on application by the person, suspend the operation
of the decision, pending the determination of the appeal,;
or

(b) may, on its volition, suspend the operation of the
decision, pending the determination of the appeal.

An application under subsection (1)(a)—

(a) must be made, in writing, to the Licensing Board within
7 days after the date of the lodging of the notice of
appeal by that person; and

(b) must set out the grounds of the application.

The decision in respect of which an application under

subsection—{4)subsection(1)(a) is made is suspended in its
operation until the Licensing Board determines the

application.

On determining an application made under subsection (1)(a),
the Licensing Board must notify the person in writing of—

(2) the Licensing Board’s decision; and
(b) (if the application is refused) the reasons for the refusal.

Notification of changes

(1)

If—
(a) a person has made an application for a specified
instrument; and

(b) a change occurs that materially affects the accuracy of
the information that the person has provided in
connection with the application,
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(2)

(2A)

(2B)

3)

(4)

the person must notify the Licensing Board of the change, in
writing, within 14 days ef-the-change-after the date on which
the change occurs.

A change referred to in subsection (1)(b) includes (but is not
limited to) a change of the-proprietor—partner-or-director-any
director, manager, secretary or other similar officer of the
applicant.

If—

(@) a specified instrument has been issued, renewed or
extended; and

(b) a change occurs that materially affects the accuracy of
the information that the holder of the specified
instrument has provided in connection with the
application on the basis of which the specified
instrument has been issued, renewed or extended, the
holder must—

(i) notify the Licensing Board of the change, in
writing, within 14 days after the date on which the
change occurs; and

(if) provide the information required by the Licensing
Board within the time specified by it.

A change referred to in subsection (2A)(b) includes (but is not
limited to) a change of any director, manager, secretary or
other similar officer of the holder of the specified instrument.

If the holder of a specified instrument in respect of a
columbarium decides to cease operating the columbarium, the
holder must notify the Licensing Board of the decision, in
writing, within 14 days after the date of the decision.

A person who contravenes subsection (1), (2A) or (3) commits
an offence and is liable on conviction to a fine at level 3 and
to imprisonment for 3 months.
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37.

38.

Further provisions on applications relating to specified
instruments

Schedule 3 (which contains further provisions on applications
relating to specified instruments under this Part) has effect.

Division 6—Certificate and Register

Certificate of columbarium use

(1) As soon as the Licensing Board has issued a specified
instrument to a person (instrument holder) in respect of any
premises for which a land register has been kept under the
Land Registration Ordinance (Cap. 128), the Licensing Board
must issue a certificate of columbarium use.

(2) The certificate—
(@) must state—

(i) that the premises are a columbarium to which this
Ordinance applies;

(if) that a specified instrument is issued in respect of
the columbarium; and

(iti)  the name of the instrument holder; and

(b) must state that the provisions of Part 7 and Schedule 5
on obligations to carry out the prescribed ash disposal
procedures and the power of a specified officer,—as
elellmeel b5| seetlen_65(1) © appl ly—to aI“ oecupation
columbarium to apply for an occupation order under
section 65 apply to the columbarium.

(3) As soon as reasonably practicable after the certificate is
issued, the Licensing Board must register the certificate
against the premises in the Land Registry.
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Register of private columbaria

(1) The Licensing Board must keep a register of columbaria,
listing each columbarium in respect of which a specified
instrument is in force.

(2) The register is to be kept in the form, and containing the
particulars, that the Licensing Board considers appropriate.

(3) The Licensing Board may keep separate parts under the
register in respect of different types of columbaria.

(4) The register—

(@) must be kept at a place determined by the Licensing
Board; and

(b) must be available for inspection by the general public
during normal office hours free of charge.




Private Columbaria Bill

58

40.

41.

Part 5

Operation of Columbaria

Division 1—Requirements about Agreement for Sale of Interment

Rights

Interpretation of Part 5

1)

In thisPartand-Schedule-4this Division-1-ef-this Part—

purchaser (5 J7)—see section 41(1);
seller (& J7)—see section 41(1).
(2) This Division—1-ef-this-Part applies to an agreement for the

sale of an interment right entered into on or after the
enactment date.

Certain agreement for sale of interment right unenforceable by
seleragainst purchaser

1)

()

This section applies if a person (seller) enters into an
agreement with another person (purchaser) for the sale, to the
purchaser, of an interment right in respect of a eolumbarium
columbarium, whether or not to the purchaser as dedicated
person.

The agreement is not enforceable by-the-seler-against the
purchaser if the seller purports to sell under the agreement an
interment right that the seller is not entitled to sell—

(aa) where the columbarium premises are held directly from
the Government under a lease—-by selling an interment
right in respect of the premises for a term that extends
beyond the term of the lease;

)t lurabari : iod und |
tenancy from the Government that is renewable on a
odic_basi | nob] . ) :
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3)

(b)

payable-on-the-same-periodic-basis;

where the columbarium premises are occupied under a
short term tenancy granted by the Government—by
selling an interment right in respect of the premises
otherwise than for payment payable on the same
periodic basis as that for the payment of rent for the
short term tenancy; or

or_colurmbag . e und

leasewhere the columbarium premises are occupied
under a tenancy by an agreement entered into between
private parties for the letting or leasing of the
premises—by selling an interment right in respect of the
premises for a term that extends beyond the term of the
tenancy-orlease;-or.

(c) by selling an interment right for a term that extends

beylend tll'e. t|e”||l elltllellease I||e_e|nee|e| etll'e' 'l"St'.H”'e'.'t

The agreement is not enforceable by—the-seler-against the
purchaser unless—

(a)

(b)
(©)

the seller held a licence in respect of the columbarium at
the time when the agreement was entered into and stil
helds-the-licencethe licence is still in force at the time of
enforcing the agreement;

the agreement is in writing and was signed by both the
seller and the purchaser;

the agreement sets out, in clear language—

(i) the information and recommendations specified
prescribed in Part 1 of Schedule 4; and
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(d)
(€)

(f)

(9)

(i) c—coprnonc e rosondon o Lhe plenfe and
i
ebllgatlens_el Itllel_sellzell and tll'.e p_ulelllas;ell uRder the
specified-the essential terms prescribed in Part 2 of
that Schedule;

the agreement sets out the purchaser’s cancellation rights
under section 42;

the agreement includes a term on whether and, if so, on
what conditions the purchaser’s cancellation rights under
section 42 may be exercised after the interment right has
been exercised;

before the purchaser entered into the agreement, the
seller has explained to the purchaser the information,

recommendations,—+ights—and-ebhlgatiens; and essential

terms as set out in the agreement;

the seller obtained the purchaser’s acknowledgement, in
writing, that the explanation referred to in paragraph (f)
was given to the purchaser;

(h) the seller delivered to the purchaser a copy of the

(i)

()

oned_by_ il | ho i |
purchaser-signed-it;

the seller delivered to the purchaser a copy of the
agreement as soon as possible after it was signed by all
parties, which delivery must be effected—

(i) by personal delivery to the purchaser;
(ii) by registered post to the purchaser; or

(i)  in another-mannerif-the-seler-can-provereceipt-of
the—copy-by-thepurchaser—andany other manner if

receipt of the copy by the purchaser can be proved;
and

any other requirements preseribed—specified by the
Licensing Board are met.
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42.

(4) A purchaser under an agreement that dees—hot—meet—the

()

 which lor | lied_withtl

| i (D), ; Bis not
enforceable under subsection (2) or (3), may bring an action
In a court to recover any amounts paid under the agreement
together with costs if—

(a) the purchaser has given the-seller-a notice of cancellation
under section 42(1) or (1A); and

toe—thosodos bas rpmueps dopeer ton copchacnr the apnoiins
Sopblondor oo 000

(b) the amount has not been refunded to the purchaser
under section 42(2).

Subsection (4) does not affect, limit or diminish any rights of a
purchaser to claim under an agreement for the sale of an
interment right under the common law rules or equitable
principles or any other Ordinance.

Cancellation of unenforceable agreement

(1)

(1A)

(2)

A purchaser under an agreement that is not enforceable by-the

seller under section 41(2) or (3) may cancel the agreement at
any-time-afteritismade-under section 41(2) or (3)(a), (b) or

(c) may cancel the agreement at any time after it is entered
into by giving the seller a written notice of cancellation.

A purchaser under an agreement that is not enforceable under
section 41(3)(d), (e), (f), (g), (i) or (j) may cancel the
agreement within 6 months after the date of the agreement by
giving the seller a written notice of cancellation.

A seller who receives a notice of cancellation under

subsection (1) must—within-30-days-or (1A) must, within 30

days after the date of receiving the notice, refund to the
purchaser all money received under the agreement.
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43.

(3)

(4)

If the interment right has been exercised, subsections (1), (1A)
and (2) apply subject to the term of the agreement referred to
in section 41(3)(e).

This section applies in the case of a transfer approved under
section 32 as if a reference to seller in subsections (1), (1A)
and (2) were a reference to the transferee within the meaning
of section 32(2).

Record keeping

1)

(2)

3)

(4)

A person holding a licence in respect of a columbarium must
keep copies of all agreements for the sale of interment rights
in respect of the columbarium (including agreements avoided
or cancelled) until the expiry of 6 years beginning on the date
the agreement is fully performed or is avoided or cancelled.

A person holding a licence in respect of a columbarium—

(a) must keep a register of agreements for the sale of
interment rights in respect of the columbarium; and

(b) must enter the preseribedspecified particulars of each of
the agreementagreements into the register within the
preseribed-specified period.

A person holding a licence in respect of a columbarium must

make the copies of agreements,—and—the—register—kept—in
respect—ofthe—columbarium—under—this—seection kept under

subsection (1), and the register kept under subsection (2), in
respect of the columbarium available for inspection, on
request, by the Director or an authorized officer.

A person holding a specified instrument in respect of a
columbarium must keep a record—

(a) on interment and disinterment of ashes in and from the
columbarium; and

(b) of the contact details ef-autherized—representatives—in
fossoctotachos piosead o the colirenaring of—
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(i) authorized representatives; and
(i) purchasers of the interment rights,
in respect of the ashes interred in the columbarium.

(4A) A person holding a specified instrument in respect of a
columbarium must make the record kept under subsection (4)
in respect of the columbarium available for inspection, on
request, by the Director or an authorized officer.

(5 A person who contravenes subsection (1), (2), (3)-er{4}, (4)
or (4A) commits an offence and is liable on conviction to a
fine at level 3 and to imprisonment for 6 months.

(6) In subsection (2)(b)—
specified (#7544) means specified by the Licensing Board.

Division 2—Duties to Exhibit Specified Instruments and Notices, not to
Deviate from Approved Plans, etc.

44, tastruamentsSpecified instruments and notices to be exhibited

(1) A person who holds a specified instrument in respect of a
columbarium must exhibit it at a conspicuous place in the
columbarium.

(2) A person who holds an exemption or temporary suspension of
liability in respect of a pre-Bill columbarium must exhibit at a
conspicuous place in the columbarium a notice,—n—beth
Enghish—and—Chinese; to the effect that any sale of an
interment right in respect of the columbarium is an offence
under section 89.

: :
& — tﬁpelsen ‘”‘ll.'e Ie_elnltlauenes su.bs_eetlen (JE). o (2|) eelnnmtslan

(4) A person must not—
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45.

()

(a) alter, deface or make any erasure on a specified
instrument; or

(b) use, or have in the person’s possession with a view to
using, a specified instrument on which an erasure has
been-made or which has been wilfully altered or defaced
In any way.

A person who contravenes subsection (1), (2) or (4) commits
an offence and is liable on conviction to a fine at level 3 and
to imprisonment for 3 months.

No alteration or addition in material deviation from approved
plans, etc.

1)

()

3)

(4)

Except with the written permission of the Licensing Board, a
person holding a specified instrument in respect of a
columbarium must not cause or permit any alteration or
addition to the columbarium premises that would result in
material deviation from the approved plans in respect of the
columbarium.

A person who contravenes subsection (1) commits an offence
and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.

An application for permission for the purposes of subsection
(1) must be accompanied by plans that comply with the

requirements in section 19 and, H—appheablewhere
appropriate, section 21(4).

On determining an application for permission for the
purposes of subsection (1), the Licensing Board must notify
the applicant in writing of—

(@) the Licensing Board’s decision; and
(b) (if the application is refused) the reasons for the refusal.
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46.

Number of sets of ashes interred restricted

(1)

(2)

3)

The holder of a licence in respect of a columbarium must
ensure that the number of sets of ashes kept in niches, and the
number of those kept otherwise than in niches, are limited to
the respective maximum numbers speeifiedshown in the
approved plans.

Fhe—Subject to sections 46A and 46C, the holder of an
exemption or temporary suspension of liability in respect of a
pre-Bill columbarium must ensure that the number of sets of
ashes kept in the columbarium is limited to the total number
of sets of ashes that were kept in the columbarium as at the
material time, as speeifiedshown in the approved plans.

In subsection (2)—

material time (B8#EHFE]) means—

(4)

(@) in relation to an exemption—the Bill announcement
time; or

(b) inrelation to a temporary suspension of liability—

(i) if an application for the issue of a licence (but no
application for the issue of an exemption) is
pending in respect of the columbarium—the
enactment date;

(i) if an application for the issue of an exemption is
pending in respect of the columbarium—the Bill
announcement time.

A person who contravenes subsection (1) or (2) commits an
offence and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.
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46A. Interment of ashes by exercising interment right sold before Bill
announcement time

The ashes of a dedicated person may be interred after the Bill
announcement time in a niche in a pre-Bill columbarium in respect
of which an exemption has been issued if—

(@) the interment right in respect of the niche was sold
before the Bill announcement time but has not been
exercised, or (if more than one set of ashes may be
interred in that niche) has only been exercised partially;
and

(b) the name of the dedicated person has been entered
into—
(i) an endorsed register referred to in section
20(3)(ab); or

(i) the register updated under section 46B(2).

46B. Records on unused or partially used niches, etc.

(1) The holder of an exemption in respect of a pre-Bill
columbarium must not replace the name of a dedicated person
contained in an endorsed register referred to in section
20(3)(ab) or the register updated under subsection (2), or
cause such a name to be replaced, by the name of another
person unless—

(2) the purchaser so requests;

(b) that other person is a relative (as defined by section 5(2)
of Schedule 5) of the dedicated person, whether or not
living, and the purchaser has made a statutory
declaration to confirm that fact; and

(c) the arrangements for effecting changes of the dedicated
person set out in the agreement for the sale of the
interment right (if applicable) have been followed.
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46C.

(2)

(3)

(4)

The holder of an exemption in respect of a pre-Bill
columbarium must—

(a) update the endorsed register as soon as practicable after
effecting the changes of a dedicated person;

(b) notify the Director of the change, in writing, within 10
working days after the date on which the change is
effected; and

(c) make the updated register available for inspection, on
request, by the Director or an authorized officer.

If—

(@) the name of a dedicated person contained in an
endorsed register referred to in section 20(3)(ab), or the
register updated under subsection (2), is replaced by the
name of another person otherwise than in accordance
with subsection (1); or

(b) the name of the dedicated person shown on the niche in
the pre-Bill columbarium is different from that entered
into such a register,

the holder of an exemption in respect of the columbarium
commits an offence and is liable on conviction to a fine of
$500,000 and to imprisonment for 2 years.

A person who contravenes subsection (2) commits an offence
and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.

Interment of ashes in religious ash pagodas

(1)

If a pre-Bill columbarium in respect of which an exemption
has been issued is a columbarium of a Chinese temple
specified under subsection (2), the ashes of the religious
practitioners of that temple may be interred in a religious ash
pagoda specified under that subsection after the publication
of the notice under that subsection.
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(2)

3)
(4)

()
(6)

(7)

The Secretary for Home Affairs must, by notice published in
the Gazette, specify for the purposes of subsection (1)—

(@) the columbaria of Chinese temples to which that
subsection applies;

(b) the religious ash pagodas in each of those columbaria in
which ashes may be interred under that subsection;

(c) the number of sets of ashes that may be interred under
that subsection;

(d) the location of those religious ash pagodas (as shown in
the approved plans) in which ashes may be interred
under that subsection; and

(e) the location and serial numbering of the niches
(according to the ash interment layout as shown in the
approved plans) in which ashes may be interred under
that subsection.

The number of sets of ashes specified under subsection (2) in
respect of a pre-Bill columbarium must not exceed 1 000.

The holder of an exemption in respect of a pre-Bill
columbarium must ensure that the number of sets of ashes that
may be interred in the columbarium under subsection (1) is
limited to the number of sets of ashes specified by the
Secretary for Home Affairs under subsection (2)(c).

No fees, charges or other sums may be payable for interment
of ashes under subsection (1).

Without limiting sections 26, 27 and 28, a pre-Bill
columbarium must comply with any requirement or condition
that the Secretary for Home Affairs may impose for the
purpose of determining whether the columbarium is, or
continues to be, eligible or not to be specified under
subsection (2).

If a pre-Bill columbarium has failed to comply with any
requirement or condition imposed under subsection (6) or the
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(8)
(9)

(10)

Secretary for Home Affairs is satisfied that a pre-Bill
columbarium is no longer eligible to be specified under
subsection (2), he or she—

(@) may decide that the columbarium is to cease to be
specified under subsection (2); and

(b) must notify his or her decision in the Gazette.

A notice published in the Gazette under subsection (2) or (7)
IS not subsidiary legislation.

The holder of an exemption in respect of a pre-Bill
columbarium that is a columbarium of a Chinese temple
specified under subsection (2) must—

(@) keep a register of all the religious practitioners of that
temple, whose ashes are interred in the religious ash
pagoda, in compliance with any requirement or
condition imposed under subsection (6); and

(b) make the register available for inspection, on request, by
the Secretary for Home Affairs.

For the purposes of this section, the Secretary for Home
Affairs or a public officer authorized by him or her in writing
has power to do all or any of the following things—

(@) to enter and inspect at all reasonable times a
columbarium of a Chinese temple specified under
subsection (2);

(b) to require the holder of the exemption—

(i) to produce a book, document or any other article;
or

(i)  to furnish any information,

in that holder’s possession that relates to any matter
referred to in subsection (4), (6) or (9);
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(11)

(12)

(13)

(14)

(c) to conduct any examination and inquiry that may be
necessary for ascertaining whether subsection (4), (6) or
(9) is being, or has been, complied with.

A person commits an offence if the person—

(@) wilfully obstructs the exercise of a power under
subsection (10); or

(b) without reasonable excuse, fails to produce a book,
document or article required to be produced, or furnish
information required to be furnished, under subsection

(10)(b).
A person who commits an offence under subsection (11) is

liable on conviction to a fine at level 4 and to imprisonment
for 6 months.

A person who contravenes subsection (4) or (9) commits an
offence and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.

In this section—

Chinese temple (£ A £77) has the meaning given by section 2 of

the Chinese Temples Ordinance (Cap. 153);

religious ash pagoda (:F& & /%7%), in relation to a pre-Bill

columbarium that is a columbarium of a Chinese temple,
means any part of that columbarium (whether a structure or
otherwise) that is used for the interment of the ashes of the
religious practitioners of that temple;

religious practitioners (/&77%), in relation to a Chinese temple,

includes the Buddhist monks and nuns and Taoist priests and
priestesses (as the case requires) residing and serving in that
temple immediately before death (but excludes their family
members and any other persons related to that temple,
whether as followers, donors or otherwise of that temple).
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47.

Duty to maintain columbarium

(1) A person holding a specified instrument in respect of a
columbarium must keep the columbarium clean and in good
repair.

(2) A person who contravenes subsection (1) commits an offence
and is liable on conviction to a fine at level 2 and to
imprisonment for 6 months.
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Part 6
Enforcement
| horized offi
| . . blic_offi horized offi
49. Power to inspect columbaria, etc.

(1A) The Director or an authorized officer has power to do all or
any er—aH-of the things set out in subsection (1) for the
purposes of ascertaining whether all or any er—all-of the
following is being, or has been, complied with—

(@) this Ordinance;
(b) the conditions of a specified instrument;

(c) the management plan approved for the purposes of
section 13(2) in respect of a columbarium.

(1) The things referred to in subsection (1A) are—

(@) to enter and inspect at all reasonable times a
columbarium in respect of which a specified instrument
is in force;

(b) to require a person taking part in the operation or
management of the columbarium—

(i) to produce a book, document or any other article in
the person’s possession that relates to the operation
or management of the columbarium or to any other
activity in respect of the columbarium; or
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50.

(2)

(i) to furnish any information in the person’s
possession that relates to the operation,
management or activity;

(c) to inspect, remeve—and—impound—forthe purpose—of
e;;eﬁ_mnnatlen Fol s_el loRg-as tlne’Bneel oo aut_lneuzeell
eepysexamine and copy any such book, document or
article;

(d) to conduct any examination and inquiry that may—be

Socposent—or econponipe nonoor o op oo fhe

section 13(2) in respect of the columbarium:the Director

or authorized officer considers necessary;

(e) to exercise any other powers that may be necessary for
giving effect to the provisions of this Ordinance.

A person holding a specified instrument and the employees,
servants or agents of the person must provide the assistance
and information required by the Director or an authorized
officer for exercising the powers under this section.

Power to enter and search, etc.

1)

()

If satisfied by information on oath that there are reasonable
grounds for suspecting that there is in any premises
anythingany thing which is or contains, or which is likely to
be or to contain, evidence of an offence under this Ordinance,
a magistrate may issue a search warrant in respect of the
premises.

The search warrant may authorize the Director or an
authorized officer to—
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3)

(4)

(b)

()

(d)

break into and forcibly enter the premises and search the
premises;

seize, remove or impound anythingany thing which
appears to the Director or authorized officer to be or to
contain, or to be likely to be or to contain, evidence of an
offence under this Ordinance;

remove by force a person or thing obstructing the
Director or authorized officer in the exercise of a power
conferred on the Director or authorized officer by this
section; and

detain a person found #son the premises until the
premises have been searched.

The Director or an authorized officer may exercise any of the
powers referred to in subsection (2) in respect of any premises
without a search warrant issued under subsection (1) if—

(a)

(b)

there are reasonable grounds for suspecting that there is
In the premises anythingany thing which is or contains,
or which is likely to be or to contain, evidence of an
offence under this Ordinance; and

the delay necessary to obtain a search warrant could
result in the loss or destruction of evidence or for any
other reason it would not be reasonably practicable to
obtain a search warrant.

If the Director or an authorized officer seizes, removes or

Impounds any thing under subsection (2)(b)——(a)—the-
. horized offi .

Y i the t o i g ol

(or by the exercise under subsection (3) of the powers referred
to in subsection (2)(b)), the Director or authorized officer
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ol.

52,

must post at a conspicuous place outside the premises a notice
declaring the seizure, removal or impoundment.

Power of arrest

(1)

()

(3)

If the Director or an authorized officer reasonably suspects
that a person has committed or is committing an offence under
this Ordinance, the Director or authorized officer may arrest
the person without a warrant.

The Director or an authorized officer may use all reasonable
means necessary to make the arrest if the person—

(a) forcibly resists the attempt of the Director or authorized
officer to arrest the person; or

(b) attempts to evade the arrest.

If the Director or an authorized officer arrests a person under
this section, the Director or authorized officer must
immediately take the person to the nearest police station or
hand the person over to the custody of a police officer, to be
dealt with in accordance with the Police Force Ordinance
(Cap. 232).

Offence of obstruction of entry, inspection, arrest, etc.

(1)

A person commits an offence if the person—

(a) wilfully obstructs the exercise of a power under section
49-50-6r5%:49(1)(a), (c) or (d), 50 or 51; or

(b) without reasonable excuse, fails to produce a book,
document or article required to be produced under
section 49(1)(b) or furnish information required to be
furnished under that section;-or.excuse—
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i) fail ot : Ling : rod
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(2) A person who commits an offence under subsection (1) is
liable on conviction to a fine at level 4 and to imprisonment
for 6 months.

53. Disposal of beek—ete—orthing seized, removed or impounded

(1) If any thing seized, removed or impounded under section
50(2)(b) (or by the exercise under section 50(3) of the powers
referred to in section 50(2)(b)), is required, or likely to be
required, for production in evidence in any proceedings under
this Ordinance, the Director may retain the thing until the
proceedings are abandoned or determined.

| ] | | ]
d. etelnnnleell the e‘“"l'e' elltlne _tlnng sﬁelzedl |e||_||eueel IGI
returned-to-the-owner:

(2) The Director must, after the proceedings are abandoned or
determined,—

(@) return the thing as ordered by the court; or

(b) (if no court order is made) give a notice in writing to the
owner of the thing, stating that—

(i) the owner may collect the thing from the Director
within 60 days after the date of the notice; and

(i) unless the owner collects the thing within 60 days
after the date of the notice, it—

(A) is to become the property of the Government,
free from all liens, claims or encumbrances;
and
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54,

3)

(B) may be sold or otherwise disposed of in a
manner that the Director thinks fit.

If the owner of the thing has not-acted-as—provided—under
subsection{2); collected the thing within the 60 days stated in

the notice, the thing—

(a)
(b)

IS to become the property of the Government, free from
all liens, claims or encumbrances; and

may be sold or otherwise disposed of in a manner that
the Director thinks fit.

Enforcement notice

The Director may, by notice (enforcement notice);—+reguire
served on the holder of a specified instrument in respect of a
columbarium (recipient), require the recipient to do one or
more of the following—

1)

(2)

to end a contravention of a condition to which the
instrument is subject;

to remedy the consequences of the-such a contravention;
to prevent the recurrence of the-such a contravention.

The enforcement notice must state—

(@)

(b)

the particulars of the contravention concerned and; (if
applicable); the time within which the contravention
must end;

if apphicable,—applicable—the action that the recipient
must take to remedy the consequences of the
contravention and the time within which the action must
be taken;

any-If applicable—the action that the recipient must take
to prevent the recurrence of the contravention and the
time within which the action must be taken;
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3)

(4)

()

(6)

(d) that a failure, without reasonable excuse, to comply with
the notice is an offence; and

(e) if paragraph (b) or (c) applies—

(i) that, if the recipient fails to take the action referred
to in that paragraph within the stated time, the
Director may arrange fer-actien-for any action that
the Director considers necessary or desirable to be
taken to remedy the consequences of the
contravention or to prevent the recurrence of the
contravention; and

(i) that the recipient will be liable for the expenses of
taking the action.

The recipient of an enforcement notice who, without
reasonable excuse, fails to comply with the notice commits an
offence and is liable on conviction to a fine at level 3.

If the recipient of an enforcement notice fails to take the
action stated in the notice within the stated time for remedying
the consequences of a contravention stated in the notice or
preventing-the-recurrence-of-the-for preventing the recurrence
of such a contravention, the Director may arrange for any
action to be taken that the Director considers necessary or
desirable to remedy the conseqguences or prevent the

recurrencethat the Director considers necessary or desirable
to be taken to remedy the consequences of the contravention
or to prevent the recurrence of the contravention.

The expenses of any action taken under subsection (4) are
recoverable as a civil debt from the recipient of the
enforcement notice.

An appeal under section 72 against a decision to serve an
enforcement notice does not suspend the operation of the
decision, pending the determination of the appeal, unless the
Director decides otherwise.
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55.

56.

S7.

58.

Part 7
Ash Disposal and Cessation of Columbaria

Interpretation of Part 7

In this Part——{a)—a-reference-to—carryingout-thepreseribed
asll_ellspesal pleeeelule;s I5—to—be-construea—in aeeel_elanee with
section S eI_SeheeIﬁulles and l(b) @ |ele||e||ee 9 eall_lymg eall; the
with-section—7—of that-Schedule:, a reference to carrying out the
prescribed ash disposal procedures is to be construed in
accordance with section 6 of Schedule 5.

Application of Part 7

This Part applies to any disposal of ashes interred in a
columbarium, or abandonment of a columbarium, by a person on or
after the enactment date, whether or not the receipt of the ashes for
interment in the columbarium or the operation, Kkeeping,
management or control of the columbarium by the person occurs
before that day.

General principles

A person disposing of ashes interred in a columbarium must do so
having regard to the respect for, and the dignity of, the deceased
persons concerned.

Operator’s obligations in disposal of ashes

(1) A person who has operated, kept, managed or in any other
way had control of a columbarium must not improperly
dispose of ashes interred in the columbarium.

(2) For the purposes of subsection (1), a person who disposes of
ashes interred in a columbarium does so improperly unless—
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(a) the person holds a specified instrument in respect of the
columbarium and—

(i) the ashes are disposed of not because of cessation
of operation of the columbarium;

(if) the ashes are disposed of in accordance with the
terms of any agreement for the sale of an interment
right in respect of the ashes; and

(iii)  the following particulars of disposal are entered
into the record on interment and disinterment of
ashes kept under section 43(4)—

(A) the name of the dedicated person;
(B) if the ashes are interred in a niche—

(I)  the location and serial numbering of
the niche;

(I1) photos showing the exterior and
interior of the niche before disposal;
and

(111)  the number of containers of ashes, and
any related items interred together
with the ashes, in the same niche;

(C) the name, the Hong Kong identity card
number (if applicable) and the contact details
of the person who has collected the ashes and
the related items (if any) interred together
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©)

(4)

with the ashes in the same niche (if
applicable);

(D) the date of return of the ashes and the related
items (if any) to the person referred to in sub-
subparagraph (C); and

(E) any—

(I)  Dbreach of the agreement for the sale of
the interment right on the part of the
purchaser or authorized
representative; or

(I1)  other reason for the disposal; or

(b) the person carries out the prescribed ash disposal
procedures.

Without affecting sections 8 and 9, if a columbarium in
respect of which no specified instrument is in force is still in
operation after the grace period, the person who operates,
keeps, manages or in any other way has control of the
columbarium is regarded, for the purposes of subsection (1),
as having improperly disposed of ashes interred in the
columbarium, unless the person carries out the prescribed ash
disposal procedures.

In this section—

grace period ( & /R #7) means the period beginning on the

enactment date and ending—

(@) on the expiry of 9 months beginning on the enactment
date; or

(b) if an application is made for a temporary suspension of
liability by the expiry of those 9 months—at the time
when the application is finally disposed of or withdrawn.
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()

(6)

If an application referred to in paragraph (b) of the definition
of grace period in subsection (4) is refused, it is finally
disposed of at the later of the following—

(a) at the time the period within which an appeal may be
lodged under section 72 against the refusal expires
without an appeal having been lodged; or

(b) if an appeal has been lodged within time, at the time the
appeal is determined or withdrawn.

The Secretary may, by notice published in the Gazette, amend
subsection (4) by substituting another period for any period
specified in that subsection.

59. Abandonment of columbarium operated without specified
instrument issued

(1A)

(1B)

A person who has operated, kept, managed or in any other
way had control of a columbarium, in respect of which no
specified instrument has been issued, must not abandon the
columbarium.

If the Director or an authorized officer suspects that a
columbarium in respect of which no specified instrument is
Issued is not in operation, the Director or authorized officer
may give a notice about the suspected abandonment (notice
about suspected abandonment).
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—{(3)—publish-a-hotice-in-the-Gazette;and
A : . | o the columbarium.

(2) For the purposes of subsection (1B), the notice about
suspected abandonment must be—

(@) published in the Gazette once in each of 2 consecutive
months; and

(b) posted at a conspicuous place outside the columbarium.

(3) The notice about suspected abandonment must warn any
person who has operated, kept, managed or in any other way
had control of the columbarium and-any-etherpersons-having
an—hterestin-the—columbarium-that, unless within 1-menth
afterthe—date—of the—netice2 months after the date of the
notice, a person gives a specified response—

(a) a person who has operated, kept, managed or in any
other way had control of the columbarium is liable to be
prosecuted for an offence under section 63; and

(b) a specified officer,—as—defined—by—section—B65(1L)—may
. .

alpply IQ'.?.“ Ql eeuﬁp_ ation-order-under SGIGIEIQII 53 t_el e|||ablle

dispesal-procedures—in-respect-of-the-columbarium: may

apply for an occupation order under section 65 to
enable the officer to carry out the steps that the officer
considers necessary for disposal of ashes in respect of
the columbarium.

(3A) A person referred to in subsection (1A) abandons the
columbarium if—

(2) the notice about suspected abandonment has been given;
but
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(4)

()

(b) the person fails to give a specified response within 2
months after the date of the notice about suspected
abandonment.

A person who, without lawful authority or reasonable excuse,
removes or defaces a—notice—the notice about suspected
abandonment posted under subsection (2)(b) commits an
offence and is liable on conviction to a fine at level 4 and to
imprisonment for 6 months.

In this section—

specified response (¥5HH[=]fE) has the meaning given by section

61.

60. Abandonment of columbarium if specified instrument issued

(1)

(1A)

A person (instrument holder) whose specified instrument in
respect of a columbarium is in force, has expired without

being renewed or extended—or—is—reveoked—or—suspended;
band lumbari i _despite_t . ) .

obopt—acuconctod obopcoprmpons 1o rocnact o ton
urmbarium_the i holder fail i o

respense:, or is revoked, must not abandon the columbarium.

If the Director or an authorized officer suspects that a
columbarium in respect of which a specified instrument is in
force, has expired without being renewed or extended, or is
revoked, is not in operation, the Director or authorized officer
may give a notice about the suspected abandonment (notice
about suspected abandonment).
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(2A)

(2B)

For the purposes of subsection (1A), the notice about
suspected abandonment must be given to the instrument
holder.

The notice about suspected abandonment must warn that,
unless within 2 months after the date of the notice, the
instrument holder gives a specified response—

(@) the instrument holder is liable to be prosecuted for an
offence under section 63; and

(b) a specified officer may apply for an occupation order
under section 65 to enable the officer to carry out the
steps that the officer considers necessary for disposal of
ashes in respect of the columbarium.

If the instrument holder fails to give a specified response
within 1 month after the date of the notice about suspected
abandonment, the Director or an authorized officer may give
a reminder notice.
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(3) The reminder notice must warn again that, unless within 2
months after the date of the notice about suspected
abandonment, the instrument holder gives a specified
response—

(@) the instrument holder is liable to be prosecuted for an
offence under section 63; and

(b) a specified officer—as—definedby—section—65(1)—may
. .

E‘lp% Iel_aﬁ_n el GG?FB. ation-order-under seletlen 53 t_el elllablle

disposal-procedures—n-respect-of-the-columbarium:- may

apply for an occupation order under section 65 to
enable the speeified-officer to carry out the steps that the
officer considers necessary for disposal of ashes in
respect of the columbarium.

(4) The reminder notice under subsection (32B) must be—
(a) given to the instrument holder;
(b) published in the Gazette; and
(c) posted at a conspicuous place outside the columbarium.
(4A) An instrument holder abandons athe columbarium if—

(a) the notice about suspected abandonment has been given;
but

(b) the instrument holder fails to give a specified response
within 2 months after the date of the notice about
suspected abandonment.
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61.

61A.

(5 A person who, without lawful authority or reasonable excuse,
removes or defaces a-hotice-the reminder notice posted under
subsection (4)(c) commits an offence and is liable on
conviction to a fine at level 4 and to imprisonment for 6
months.

(6) In this section—
specified response (f5HH[=]FE) has the meaning given by section

61.

Meaning of specified response

A person gives a specified response for the purposes of section 59

or 60 if—

(a)

(b)

()

(if the person has been issued with a specified
Instrument in respect of the columbarium but it has
expired without having been renewed or extended) the
person applies for the renewal or extension of the
instrument;

(if the person’s specified instrument is in force in respect
of the columbarium) the person informs the Director or
authorized officer, in writing, that the person continues
to operate the columbarium; or

the person gives to the Director or authorized officer a
written undertaking to carry out the prescribed ash
disposal procedures in respect of the columbarium,
specifying the particulars that the Director or authorized
officer requires.

Columbarium to continue operation if specified response given

If—
(@)

a notice about suspected abandonment has been given
under section 60; and
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62.

(b)

a person has given a specified response within the
meaning of section 61 by informing the Director or
authorized officer that the person continues to operate
the columbarium,

the person must continue to operate the columbarium in respect of
which a specified instrument is in force.

Breach of undertaking to carry out prescribed ash disposal

procedures
(1) If—
(a) the Director’s notice about a-suspected abandonment has

(2)

(b)

been given under section 59 or 60; and

a person has given a specified response within the
meaning of section 61 by giving an undertaking to carry
out the prescribed ash disposal procedures,

the person must comply with the undertaking, whether or not
the person has ever operated, kept, managed or in any other
way had control of the columbarium.

A person referred to in subsection (1)(b) fails to comply with
the undertaking referred to in that subsection if the person—

(a)

(b)

fails to give a commencement of ash disposal notice in
accordance with section 8 of Schedule 5 within 30 days
after giving—the—undertakingthe date on which the
undertaking is given; or

fails to take a step specified in the-hotice—at-the-time
specified—n-thea commencement of ash disposal notice
at the time specified in that notice for taking that step
and in accordance with Part 2 of that Schedule.
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64.

Offence for contravention of section 58, 59,-6059(1A), 60(1), 61A
or 62

A person who contravenes section 58, 59,-66-59(1A), 60(1), 61A or
62 commits an offence and is liable—

(@) on summary conviction to a fine of $2,000,000 and to
imprisonment for 3 years; and

(b) on conviction on indictment to a fine of $5,000,000 and
to imprisonment for 7 years.

Obligations of tandlerdowner, mortgagee, etc. taking possession
of columbarium premises

(1) A person (person in possession) who, whether or not as

landiord: | I her_i :
premises-that-are-a-columbarimowner or mortgagee or based

on any other interest in any premises that are a columbarium
(but excluding the Government), takes possession of those
premises does not commit an offence under section 89 merely
by taking possession if the person notifies the Director, in
writing, of that fact within 7 days after the date of taking
possession.

(2) The person in possession must carry out the prescribed ash
disposal procedures as soon as reasonably practicable after

taking possession H—-the—persen—inr—possession—acquired—the
croppieoscubonctto dhe cboonbion to corp oot ihe crecorions
ash-dispesal-procedures:of the premises.

(4) A person in possession is regarded as having contravened

subsection (2) or (3) (as the case requires) if the person—



Private Columbaria Bill

(4A)

(4B)

accordance with Part 2 of that Schedule.if—
(a) the person is an owner or mortgagee who acquired an

Interest in the premises subject to the obligation to carry
out the prescribed ash disposal procedures; and

(b) the person fails to—

(i) give a commencement of ash disposal notice in
accordance with section 8 of Schedule 5 within 30
days after the date of the notification under
subsection (1); or

(i) take a step specified in athe commencement of ash
disposal notice—

(A) at the time specified in that notice for taking
that step; and

(B) inaccordance with Part 2 of that Schedule.

Despite subsection (2), a person in possession who is not a
person referred to in subsection (4)(a) may—

() invite, in writing, the Director to carry out the steps that
the Director considers necessary for disposal of ashes in
respect of the columbarium on-site; and

(b) allow a specified officer to enter the columbarium
premises for the purposes of carrying out those steps,

for at least 12 months.

A person in possession who is not a person referred to in
subsection (4)(a) is regarded as having contravened
subsection (2) if the person—

(a) failsto—
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(4C)

(4D)

(4E)

()

(i) give a commencement of ash disposal notice in
accordance with section 8 of Schedule 5 within 30
days after the date of the notification under
subsection (1); or

(if) take a step specified in athe commencement of ash
disposal notice—

(A) at the time specified in that notice for taking
that step; and

(B) in accordance with Part 2 of that Schedule;
and

(b) fails to act in accordance with subsection (4A).

If a person in possession who is a person referred to in
subsection (4)(a) contravenes subsection (2), that person
commits an offence and is liable on conviction to a fine of
$500,000.

If a person in possession who is not a person referred to in
subsection (4)(a) contravenes subsection (2), that person
commits an offence and is liable on conviction to a fine of
$250,000.

Despite subsection (2), if an application for transfer under
section 32 is received by the Licensing Board, a person in
possession is not required, with the written permission of the

Director, to—
(@) actin accordance with that subsection; or
(b) so act until after the period specified by the Director.

For the purposes of subsectioh—(2)—a—persen—acquired

subsection (4)(a), a person in possession acquired an interest
in the premises subject to the obligation to carry out the
prescribed ash disposal procedures if—

a4 ) . od 4 i os i 4

ol ci
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(5A)

(5B)

(@)

(b)

at the time of acquisition—

(i) a certificate of columbarium use was registered
under section 38 against the premises; and

(i) no certificate was registered under section 68
against the premises; or

the person in possession is a successor or assign of
another person who acquired the interest in the premises
in circumstances specified in paragraph (a).

For the purposes of subsection (5)(a), the time of acquisition
of an interest in the premises is—

(@)

(b)

if the person in possession is an owner—the time of
acquiring the ownership of the premises by the person;
or

if the person in possession is a mortgagee—the time of
executing the mortgage deed by the person.

A person in possession may request a person who has
operated, kept, managed or in any other way had control of
the columbarium to produce any information (including any
book, document, article, thing, record and register) that the
person in possession reasonably considers necessary to
facilitate the carrying out of the prescribed ash disposal
procedures by the person in possession, and that person is
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required to produce the information to the person in
possession.

(6) This section does not affect a right that the person in
possession may have, as landlerd;owner or mortgagee or
based on any other interest in the premises, to claim
compensation against another person for—

(a) that other person’s failure to deliver vacant possession in
accordance with the terms of a—tenancy,—lease—or
mortgage In respect of the premises; orof the
Instrument—

(i) entered into by the person in possession in the
capacity as owner or mortgagee in respect of the
premises with that other person; or

(i) by virtue of which the interest of the person in
possession in the premises arises; or

(b) that other person’s other violation of the interest of the
person in possession.

65. Power to carry out steps necessary for disposal of ashes

p#esenbeel—ash%pesal—p#eeeelemes occupation order

(2)

(3)

A specified officer may take-any-steps-that-may-be-necessary
: . | bed_ach di | I .

: lurmbarivem if 4 I gt
are—oris—hot-carry out any steps that the officer considers

necessary for disposal of ashes in respect of a columbarium, if
the prescribed ash disposal procedures have, or any step in
them has, not been carried out.

On-Without limiting subsection (2), a magistrate may, on an
application by a specified officer and on being satisfied that



Private Columbaria Bill

95

(4)

()

(5A)

(5B)

section 58, 59-60;62-6r64(2)-0r(3)59(1A), 60(1), 61A, 62 or

64(2) has been contravened in respect of a columbarium, the
eourt-may-make an order (occupation order) empowering the
specified officer—

(@) to enter the columbarium premises—and—eceupy—the
premises-for-a-period-specitied-tn-the-orderand;

(ab) to occupy the columbarium premises, or any part of
them, for a period specified in the order; and

(b) to carry out the preseribed-ash-aispesal-preceduressteps

that the officer considers necessary for disposal of ashes
In respect of the columbarium.

An erder-may-be-made-under-subseetion-{3)occupation order

may be made, whether or not a person—

(@) is identified as having contravened section 58, 59,6062
er-64(2)-6r(3)59(1A), 60(1), 61A, 62 or 64(2); or

(b) is prosecuted for an offence under section 63 or 64(4C)
or (4D).

This section does not affect any person’s liability for failing to
carry out the prescribed ash disposal procedures-e+the-on-sie

Soshonor oo proendipos oo rociipad b cpction LU B0 o
64{2)-6r(3) as required by section 58, 62 or 64(2).

If a specified officer reasonably believes that a person has any
information that the officer considers necessary to facilitate
disposal of ashes by the officer under this Ordinance—

(@) the officer may request that person to produce the
information to him or her; and

(b) that person is required to produce the information to the
officer.

A specified officer may, for the purpose of disposal of ashes
under this Ordinance, consider and use any information—

(@) produced under subsection (5A);
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65A.

66.

67.

(b) obtained during an inspection or search under this
Ordinance; or

(c) obtained by the exercise of the powers under an
occupation order.

(5C) Insubsections (5A) and (5B)—

information (Z7%) includes any book, document, article, thing,
record and register.

(6) Part 1 of Schedule 5 (which provides for the making of an
occupation order and the effect of such an order) has effect.

Power of the court to order return of ashes

(1) The court may, on application, make an order for the return of
ashes as provided in section 9 of Schedule 5.

(2) Inthis section—
court (£67) means the District Court.

Further provisions on ash disposal procedures

Part 2 of Schedule 5 (which contains further provisions on ash
disposal procedures and the recovery of expenses incurred in
connection with the procedures) has effect.

Discharge of ebhligation—n—respeet—ofobligations in respect of

disposal of ashes

(1) Subject to section 69, a person to whom an ash disposal
requirement applies in respect of a columbarium is discharged
from all obligations in respect of the disposal of ashes interred
in the columbarium if the person complies with the
requirement.

(2) In subsection (1)—

ash disposal requirement (‘& K& B iR 7€) means——{(a)—the-
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68.

: : ; .
plesl Gribed _asln d'Sp; e}sal procedures o | ) | the e.bll'gla“e:'
the requirement under section 58, 62 or 64(2) to carry out the
prescribed ash disposal procedures.

Certificate of cessation of columbarium use

(1)

(2)

The Licensing Board may, on application and if satisfied-the

crpeonboc aclh ciopocal srocadpenc cp fan op olin noston oo
. .

the p_|eeeelu|_es l'a"e. been GE.“'.'Ed oUt—A |espe_et ot Yy

plel_nlseslag_eunst w|IIG|_IF_El ee'ﬁ'“e&fe ot ee_lumleauum usle 5

i satisfied that—

(a) the prescribed ash disposal procedures have been
carried out in respect of a columbarium against the
premises of which a certificate of columbarium use is
registered under section 38; or

(b) the steps that a specified officer considers necessary for
disposal of ashes in respect of such a columbarium
under this Ordinance have been carried out by the
officer,

iIssue a certificate that the premises cease to be a
columbarium.

An application for the purposes of subsection (1) must be
made by—

(@) the owner of the premises;
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69.

(b) the holder of a specified instrument in respect of the
premises;-o¢

(ba) the person in possession within the meaning of section
64; or

(c) aspecified officer;-as-defined-by-section-65(1).
(3) A person to whom a certificate is issued under subsection (1)

in respect of any premises may register the certificate against
the premises in the Land Registry.

(4) On determining an application for the purposes of subsection
(1), the Licensing Board must notify the applicant in writing
of—

(a) the Licensing Board’s decision; and
(b) (if the application is refused) the reasons for the refusal.

Contractual obligations not affected

Neither this Part nor Schedule 5 affects any claim for compensation
arising out of an agreement for the sale of an interment right in
respect of a columbarium for a breach of the seller’s obligation in
connection with the handling of ashes.
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70,

Part 8
Appeal

Interpretation of Part 8
In this Part—
appeal (_EEfF) means an appeal under section 72;

appellant (_E3F A) means a person lodging an appeal;

Chairperson (FJ&) means the Chairperson of the Appeal Board
appointed under section 71(3);

Deputy Chairperson (E] &) means a Deputy Chairperson of the
Appeal Board appointed under section 71(3);

legally qualified ( H F7 25 £ &2 & #%) means qualified for
appointment as a District Judge under section 5 of the District
Court Ordinance (Cap. 336);

panel member (FZEERE) means a member of the panel of
persons appointed under section 71(2);

party (J7)—

(@) in relation to an appeal against a decision of the
Licensing Board—means the appellant or the Licensing
Board;

(b) in relation to an appeal against a decision of the
Director—means the appellant or the Director;

presiding officer (FE#E), in relation to an appeal, means the
presiding officer referred to in section 73(1)(a).
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71. Establishment of Appeal Board

(1) A body is established with the name “Private Columbaria
Appeal Board” in English and “fL =5 KL EAT LR E
=" in Chinese.

(2) The Chief Executive may appoint a panel of persons each of
whom—

(a)
(b)

Is neither a member of the Licensing Board nor a public
officer; and

Is considered by the Chief Executive to be suitable to
serve on an Appeal Board to hear an appeal.

(3) The Chief Executive may—

(a)

appoint a panel member who is legally qualified to be
the Chairperson of the Appeal Board; and

appoint other panel members who are legally qualified to
be Deputy Chairpersons of the Appeal Board.

— A e oocdonbt g cndbonotion 0

(4) A panel member—

(@)
(b)

Is to hold and vacate office in accordance with the panel
member’s terms of appointment; and

on ceasing to be a panel member, is eligible for
reappointment.

(5) An appointment under subseetion{2)-er{3)-this section must

be notified in the Gazette.
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(6) The Secretary may appoint a public officer to be the secretary
of-the-to the Appeal Board.

(7) The Secretary may appoint a legal adviser to advise the
Appeal Board on legal matters relating to an appeal.

72. Appeals

(1) A-persen-An applicant or a holder of a specified instrument
who is aggrieved by any of the following decisions under this
Ordinance may appeal to the Appeal Board—

(@)

(ab)

(b)

(ca)

(ch)

a refusal ef-an-apphication-for-under section 13 (whether

or not as modified by section 14) or section 15 or 16 of
an application for the issue of a specified instrument;

a refusal under section 33(1)(c)—

(i) torenew a licence or exemption; or

(i) to extend a temporary suspension of liability;

a refusal under section 32(3A) of an application for—
(i) the transfer of a licence or exemption; or

(i) the transfer of a temporary suspension of liability
together with one or both of the following—

(A) the related application for the issue of a
licence;

(B) the related application for the issue of an
exemption;
a decision under section 33(1)(a)(i) or (b) to revoke or
suspend a specified instrument;

a decision under section 33(1)(a)(ii) to revoke or
suspend an authorization under a licence;

a refusal of an application for permission for the
purposes of section 45(1);
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o acisi | i icl _

(d)

(€)
(ea)

(f)

(9)
(h)

. . bi ecisi .

eonditions;

a decision under section 32(4) or 33(1)(d)—

(i) to vary the conditions to which a specified
Instrument is subject; or

(if) to impose new conditions;

a refusal of an application made under section 34 to vary

the conditions to which a specified instrument is subject;

a refusal of an application made under section 35(1)(a)
for the suspension of the operation of a decision under
section 33(1) pending the determination of an appeal;

a decision ef-the Director-under-section-54-to-serve-an
enforcement—notice-under section 54 to serve an
enforcement notice;

a refusal of an application for the issue of a certificate
under section 68;

a refusal of an application made under section 17(2) of
Schedule 5 for the approval of an ash disposal plan-.

(2) A person who wishes to appeal under subsection (1) must
lodge a notice of appeal, in the specified form, with the
Appeal Board within 21 days after the date on which the
notice, in writing, of the decision under appeal is given to the
person.

3)

The notice of appeal must—

(a)
(b)
()

set out the grounds of the appeal and the facts on which
the appeal relies;

be accompanied by a copy of every document that the
appellant intends to rely on; and

include particulars of every witness whom the appellant
intends to call at the hearing.
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73.

(4)

The secretary to the Appeal Board must, as soon as
practicable, give a copy of the notice of appeal—

(a) if subsection (1)(a), {b){e){eh-oer{e}(ab), (b), (c), (ca),
(cb), (d), (e), (ea) or (g) applies—to the Licensing

Board; or
(b) if subsection (1)(f) or (h) applies—to the Director.

Composition of Appeal Board for purposes of appeal

1)

(2)

(3)
(4)

()

(6)

(7)

For the purposes of an appeal, the Appeal Board consists of—

(a) a presiding officer, who is to preside at the hearing of the
appeal; and

(b) 4 panel members selected by the presiding officer.

Subject to subsections (3), (4) and (5), the Chairperson or;—f

te a Deputy Chairperson may act as presiding officer.

The Chairperson must not act as presiding officer if the
Chairperson has a direct or indirect interest in the appeal.

A Deputy Chairperson must not act as presiding officer if the
Deputy Chairperson has a direct or indirect interest in the
appeal.

If the Chairperson and each Deputy Chairperson has-have a
direct or indirect interest in an appeal, the Secretary may
select a panel member who is legally qualified, and who does
not have a direct or indirect interest in the appeal, to act as
presiding officer.

The presiding officer must not select a panel member to hear
an appeal if the panel member has a direct or indirect interest
in the appeal.

If the term of appointment of the Chairperson or a Deputy
Chairperson, or a panel member selected under subsection
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74,

(5), who is the presiding officer at an appeal or a panel
member selected under subsection (1)(b) for the purposes of
an appeal expires during the hearing of the appeal, the
Chairperson, Deputy Chairperson or panel member may
continue to hear the appeal until the appeal is determined.

Hearing and determination of appeals

1)

(2)

3)

(4)

()

(6)

The presiding officer and 4 other panel members constituting
the Appeal Board for hearing an appeal are to be present to
hear and determine the appeal.

However, if after the commencement of the hearing of an
appeal, one or more panel members (other than the presiding
officer) are unable to continue hearing the appeal, the
remaining panel members (so long as their number, including
the presiding officer, is not less than 3) may, with the consent
of the parties, continue to hear and determine the appeal.

Each party to an appeal may—
(a) appear and be present at the hearing of the appeal; and

(b) make representations during the hearing or be
represented by another person, authorized by the party,
in writing, during the hearing.

If a party to an appeal fails to appear on a date set for the
hearing of an appeal without showing reasonable cause for the
failure, an Appeal Board may—

(a) proceed to hear any other party entitled to appear; and
(b) make its decision without hearing the absent party.

A legal adviser may be present at any hearing before the
Appeal Board or deliberations of the Appeal Board to advise
the Appeal Board on legal matters.

When the legal adviser advises the Appeal Board on legal
matters relating to an appeal, the legal adviser must do so in



Private Columbaria Bill

105

(7)

(8)

(9)

(10)

(11)

(12)
(13)

the presence of every party to the appeal (or the party’s
representative).

However, if the advice is tendered after the Appeal Board has
commenced to deliberate on its findings, every such party or
representative must be informed afterwards of the advice that
the legal adviser has tendered.

In any case where the Appeal Board does not accept the
advice of the legal adviser on a legal matter relating to an
appeal, every party to the appeal (or the party’s
representative) must be informed of this fact.

Except for a question of law—

(a) every question before the Appeal Board is to be
determined by a majority of the members hearing the
appeal; and

(b) if there is an equality of votes in respect of a question to
be determined in an appeal, the presiding officer of the
Appeal Board hearing the appeal is to have a casting
vote in addition to the presiding officer’s original vote.

A question of law to be determined in an appeal is to be
determined by the presiding officer of the Appeal Board
hearing the appeal.

In determining an appeal, an Appeal Board may—
(a) confirm, reverse or vary the decision appealed against;

(b) substitute its own decision for the decision appealed
against; or

(c) make any other order that it thinks fit.
The decision of an Appeal Board on any appeal is final.

The Appeal Board must notify the parties to an appeal-of-its
deciston—n-writing;-setting-eut In writing of—

(@) the Appeal Board’s decision;
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(b) the reasons for the decision; and
(c) the date on which the decision is to take effect.

(14) The secretary to the Appeal Board is to serve a copy of the
AppealBoard’s—decision—and—reasons—written notification

under subsection (13) on the parties to the appeal.

75. Powers of Appeal Board

(1) Subject to section 76 and section 80, in the hearing of an
appeal, the Appeal Board may—

(a) subject to subsection (2), receive and consider any
material—

(1) whether by way of oral evidence, written
statements, documents or otherwise; and

(i)  whether or not it would be admissible in a court;

(b) by notice in writing—signed—by—thepresiding—officer,
summon a person—

(i) to produce to the Appeal Board any document
(including material and information referred to in
section 82) that is relevant to the appeal and is in or
under the custody or control of the person; or

(i) to appear before the Appeal Board and to give
evidence relevant to the appeal;

(c) administer oaths and affirmations;

(d) require evidence to be given on oath or affirmation;-and
or

(e) make an order prohibiting a person from publishing or
otherwise disclosing any material the Appeal Board
receives.
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76.

77.

78.

(2)

(3)

Subsection (1)(a) does not entitle a person to require the
Appeal Board to receive and consider any material that had
not been made available to the Licensing Board at any time
before the decision under appeal was made.

Any notice or order of an Appeal Board hearing an appeal is
to be issued by the presiding officer of the Appeal Board.

Privileges against disclosure

Forthepurpeses—ef-In relation to an appeal, the appellant, the

Licensing Board, the Director and any other person summoned
under section 75(1)(b) are each to have the same privileges in
respect of the disclosure of any material as if the proceedings
before the Appeal Board were proceedings before a court.

Case may be stated for Court of Appeal

1)

()

3)

The Appeal Board may, before determining an appeal, refer a
question of law arising in the appeal to the Court of Appeal
for determination by way of case stated.

On hearing the case, the Court of Appeal may amend the case
or order it to be sent back to the Appeal Board for amendment
in a manner that the Court of Appeal orders.

The Appeal Board is to comply with the order.

Offences relating to appeals

1)

In relation to an appeal, a person commits an offence if the
person—

(a) without reasonable excuse, refuses or fails—

(i) to attend and give evidence when required to do so
by the Appeal Board;

(i) to answer truthfully and completely questions put
to the person by the Appeal Board;
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(2)

3)
(4)

(5)

(i)  to produce a document that the person is required
by the Appeal Board to produce; or

(iv) to comply with any other lawful order, requirement
or direction made or given by the Appeal Board or
the presiding officer of the Appeal Board; or

(b) disturbs or otherwise interferes with the proceedings of
the Appeal Board.

A person commits an offence if the person publishes or
otherwise discloses any material in contravention of an order
under section 75(1)(e).

A person who commits an offence under subsection (1) or (2)
Is liable on summary-conviction to a fine at level 5.

It is a defence to a charge for an offence under subsection (2)
for the person charged to prove that the person did not know,
and had no reason for knowing, that the Appeal Board had
made an order under section 75(1)(e) prohibiting the
publication or other disclosure of the material concerned.

A person charged with an offence under subsection (2) is to be
taken to have established a fact that needs to be established for
the purpose of a defence under subsection (4) if—

(a) there is sufficient evidence to raise an issue as to that
alleged fact; and

(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

Chairperson of Appeal Board may make rules and determine
practice or procedure

1)

The Chairperson ef-the-Appeal-Board-maymay make rules—
(a) to provide for the lodging of appeals; and

(b) generally for regulating the practice and procedure of the
Appeal Board.
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()
(3)

Rules made under this section are not subsidiary legislation.

The Chairperson may determine any matter of practice or
procedure relating to the hearing of appeals if no provision
governing the matter is made in this Ordinance or in rules
made under subsection (1).

Privileges and immunities of Appeal Board members and
witnesses

1)

(2)

The Chairperson,-Beputy-Chairpersens a Deputy Chairperson
or a panel member of-the—Appeal-Board—performing any

functions under this Ordinance is to have the same privileges
and immunities as a judge of the Court of First Instance in
civil proceedings in that court.

A witness appearing before the Appeal Board is to have the
same privileges er—and immunities of a witness in civil
proceedings in the Court of First Instance.
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Part 9

Miscellaneous

Delegation and authorization

1)

(2)
(3)
(4)

FheSubject to subsection (2), the Director may, in writing,
delegate to a public officer any of his or her functions or

powers under this Ordinance,—other—than—this—power—of
delegation.

The power to delegate conferred by subsection (1) may not be
delegated by the Director.

The Director may appoint in writing a public officer as an
authorized officer for the purposes of this Ordinance.

When exercising a power or performing a function under this
Ordinance, an officer delegated under subsection (1) or an
authorized officer—

(@) may be assisted by such persons as the officer
reasonably requires; and

(b) must produce the officer’s written delegation or
appointment for inspection by any person who
reasonably requires to see it.

Consultation with other authorities and persons

(1)

In this section—

specified person (585 A +-) means—

()

(a) the Licensing Board; or
(b) the Director.

If, for the purpose of a specified person’s performance of a
function under this Ordinance, a columbarium’s compliance
with another Ordinance is relevant and a person (other
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(3)

enforcement—authority) is conferred with the function to
enforce that other Ordinance—

(a) the specified person may consult the other enfercement
awtherityauthority and may, for this purpose, present to
the other enforcementautherityauthority any statement,
photographs, records (including plans) and other
material prepared, taken, made or obtained under the
notification scheme referred to in section 22;

(b) the other enfercement—authoribyauthority may present

information that it has in connection with the
enforcement of that other Ordinance to the specified
person; and

(c) the specified person may, when performing the function
under this Ordinance, consider and use the information
including producing the information before the Appeal
Board hearing an appeal under Part 8.

A specified person may consult any other enforcement
authority or any other person if the expertise of the authority
or person is necessary for or relevant to the performance of a
function under this Ordinance.

Guidelines

1)

(2)

The Licensing Board may issue guidelines—

(@ indicating the manner in which it proposes to perform its
functions under this Ordinance; and

(b) providing guidance on the operation of any provision of
this Ordinance.

Without limiting subsection (1), the Licensing Board may
issue guidelines—

(@) indicating the considerations it proposes to take into
account in making a decision under this Ordinance; and
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3)

(b) providing guidance on compliance with a provision of

this Ordinance.
The guidelines are not subsidiary legislation.

Codes of practice

(1)

(2)

3)

For providing practical guidance in respect of this Ordinance
or conditions imposed under it, the Licensing Board may issue
a code of practice setting out principles, procedures,
guidelines, standards andor requirements in relation to
columbaria.

A failure on the part of any person to observe a code of
practice issued under subsection (1) does not of itself render
that person liable to criminal proceedings of any kind.
However, in any civil or criminal proceedings (including
proceedings for an offence under this Ordinance), evidence
about the failure may be relied on as tending to establish or to
negative any liability that is in question in those proceedings.

A code of practice is not subsidiary legislation.

Management plan

(1)

(2)

The Licensing Board may require a management plan,
submitted for approval for the purposes of section 13(2) in
respect of a columbarium, to cover matters that the Licensing
Board specifies.

Without limiting subsection (1), the Licensing Board may
require the management plan to cover in respect of the
columbarium concerned—

(a) the holding capacity for visitors and admission control;

(b) the traffic and public transport arrangement or
management;

(c) crowd management;
(d) security management;
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(e) manpower deployment on peak grave sweeping days or
periods and other days or periods;

() a contingency plan in the event of fire or other
emergency situations; and

() measures to ensure compliance with guidelines and
codes of practice issued under sections 83 and 84.

Qualified professional

1)

(2)
(3)

The Licensing Board may by notice in writing specify, either
generally or in a particular case or class of cases, either or
both of the following to be a qualified professional for the
purposes of giving certification, or doing any other thing, as
required by a provision of this Ordinance—

(a) an authorized person;

(b) aregistered structural engineer.
The notice is not subsidiary legislation.
In this section—

authorized person (2 7] A=) and registered structural engineer

(GE M 45FE T A2ET) have the meanings given by section 2(1)
of the Buildings Ordinance (Cap. 123).

Offence of providing false or misleading information

(1)

A person commits an offence H—the—person—provides

.|||’Ie||ne_tt|en that 'S Ialse. ell’ |n|sleaeI|I|_|g e nllateual P H%l'lal
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person—

(a) provides information that is false or misleading in a
material particular in, or in connection with, an
application the person makes under this Ordinance in
respect of a columbarium; or



Private Columbaria Bill

114

(2)

(b) furnishes the Director, an authorized officer or a public
officer with information under this Ordinance knowing
that it is false or misleading in a material particular.

A person who commits an offence under subsection (1) is

liable on summary—conviction-to—afine—at-level -3-and-to
mprisenment-for-6-menths.conviction to a fine of $500,000

and to imprisonment for 2 years.

88. Liability of directors, partners, etc. for offences

(1)

(2)

(3)

If—

(@) a body corporate commits an offence under this
Ordinance; and

(b) it is proved that the offence has been committed with the
consent or connivance of, or is attributable to any
neglect on the part of, any director, manager, secretary
or other similar officer of the body corporate,

the director, manager, secretary or other similar officer
commits the like offence.

If—

(a) a partner in a partnership commits an offence under this
Ordinance; and

(b) it is proved that the offence has been committed with the
consent or connivance of, or is attributable to any
neglect on the part of, any other partner in the
partnership or any other person concerned in the
management of the partnership,

the other partner or the other person concerned in the
management of the partnership commits the like offence.

If the affairs of a body corporate are managed by its members,
subsection (1) applies in relation to the acts and defaults of a
member in connection with the member’s functions of
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management as if the member were a director of the body
corporate.

4) 1f—

(@) a member of an unincorporated body commits an offence
under this Ordinance; and

(b) it is proved that the offence has been committed with the
consent or connivance of, or is attributable to any
neglect on the part of, any other member or any
manager, secretary or other similar officer of the
unincorporated body,

the other member or the manager, secretary or other similar
officer commits the like offence.

Time limit for prosecution

Despite section 26 of the Magistrates Ordinance (Cap. 227),
proceedings may be instituted for an offence, other than an
indictable offence, under this Ordinance within 12 months after the
offence is discovered by, or comes to the notice of, the Licensing
Board or the Director.

Fees

(1) The fee for an item specified in column 2 of Schedule 6 is
payable at the time specified in column 3 of that Schedule in
the amount specified in column 4 of that Schedule opposite to
that item.

(2) A fee paid under this section is not refundable.

Amendment of Schedules

(1) The Licensing Board may, with the approval of the Secretary,
by notice published in the Gazette, amend Schedule 3 or 4 or
Part 2 of Schedule 5.



Private Columbaria Bill

116

92.

(2) The Secretary may, by notice published in the Gazette, amend
Schedule 1, 6 or 7.

Regulations
(1) The Secretary may make regulations—

(a)
(b)

providing for any matter required or permitted to be
prescribed under this Ordinance; or

providing for matters that are necessary or expedient to
give effect to the provisions of this Ordinance.

(2) Without limiting subsection (1), the Secretary may make
regulations—

(a)

(b)

()

(ca)

(d)

providing for principles, procedures, guidelines,
standards or requirements about the operation and
management of a columbarium, including additional
duties required of an applicant for or holder of a
specified instrument;

restricting any subletting or assignment of the
columbarium premises, or any part of itthem, in a
manner that is inconsistent with the operation of a
columbarium;

requiring that the requirements for enforceability of an
agreement for the sale of an interment right under
section 41 be met in respect of each agreement for the
sale of an interment right in respect of the columbarium;

restricting the imposition of any additional fees, charges
or other sums in respect of an interment right beyond the
amounts, or not in accordance with any mechanism for
their future revision, specified or otherwise contained in
any agreement for the sale of an interment right entered
into before the Bill announcement time;

providing for measures relating to building safety, fire
safety, other safety matters, drainage and sewage,
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3)

(4)

(€)

(f)

including requiring certificates or reports, by a qualified
professional, to be submitted to the Licensing Board at
regular intervals;

providing for measures for minimizing the
environmental nuisance caused to the neighbourhood by
the operation of a columbarium; andor

providing for any principles, procedures, guidelines,
standards or requirements relevant to any provisions of
this Ordinance.

Regulations made under this Ordinance may—

(a)
(b)

be of general application or make different provisions
for different cases or classes of cases; or

contain any incidental, consequential, evidential,
transitional, saving or supplementary provisions that the
Secretary thinks fit.

Regulations under this section may provide that a
contravention of a regulation is an offence and may prescribe
penalties for it of a fine not exceeding level 6 and
Imprisonment not exceeding 2 years.

Licensing Board not servant or agent of Government

The Licensing Board is not a servant or agent of the Government
and does not enjoy any status, immunity or privilege of the
Government.

Immunity from civil liability

(1) A person to whom this subsection applies is not civilly liable
for an act done or omitted to be done by the person in good
faith—

(@)

in performing or purportedly performing a function of
the person under this Ordinance; or
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(2)

3)

(4)

(b) in exercising or purportedly exercising a power of the
person under this Ordinance.

Subsection (1) applies to—
(@) amember of the Licensing Board;
(b) amember of a committee of the Licensing Board;

(c) an-officer-a member of the staff of the Licensing Board;
and

(d) the Director, an authorized officer or any other public
officer.

An-In relation to a person referred to in subsection (2)(d), an
act referred to in subsection (1) includes taking possession of,
breaking open, seizing, removing, impounding or disposing of
property.

Subsection (1) does not in any way affect any liability of the
Government in respect of an act or omission of a public
officer.

Service of documents, etc.
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(31) A notice, decision or other document required to be given,
issued, notified or served on a person (other than the Appeal
Board, the Licensing Board or a public officer)by-the-Appeal

-4 . : | blic_off or 1
purpeses—of—under this Ordinance may be given, issued,
notified or served—

(2) inthe case of a natural person—
(i) by delivering it by hand to the person;
(i) by sending it by post in a letter—

(A) addressed to the person at the person’s usual
place of residence or business or (if that
place is unknown) at the person’s last known
place of residence or business; or

(B) if the person dies—addressed to the person’s
last known place of residence or business;
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(iii)

(v)

by sending it by fax transmission to the fax number
of the person or (if that number is unknown) to the
last known fax number of the person; or

by sending it by electronic mail transmission to the
electronic mail address of the person or (if that
address is unknown) to the last known electronic
mail address of the person;

(b) inthe case of a partner in a partnership—

(i)

(if)

(iii)

(iv)

by delivering it by hand to the partner authorized
in writing to act for and on behalf of the
partnership;

by sending it by post in a letter—

(A) addressed to the partner authorized in writing
to act for and on behalf of the partnership at
that partner’s usual place of residence or
business or (if that place is unknown) at that
partner’s last known place of residence or
business; or

(B) if that dies—addressed to that partner’s last
known place of residence or business and to
the usual places of residence or business of
the other partners in the partnership or (if
those places are unknown) to the last known
places of residence or business of those other
partners;

by sending it by fax transmission to the fax number
of the partner authorized in writing to act for and
on behalf of the partnership or (if that number is
unknown) to the last known fax number of that
partner; or

by sending it by electronic mail transmission to the
electronic mail address of the partner authorized in
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writing to act for and on behalf of the partnership
or (if that address is unknown) to the last known
electronic mail address of that partner; or

(c) inthe case of a body corporate—

(i)

(if)

(iii)

(v)

by delivering it by hand to any place in Hong Kong
at which the body corporate carries on business
and giving it to any person in the place who
appears to be concerned in the management of, or
employed by, the body corporate;

by sending it by post in a letter addressed to the
body corporate at its registered office in Hong
Kong or at any place in Hong Kong at which the
body corporate carries on business or (if that office
or place is unknown) at the body corporate’s last
known place of business;

by sending it by fax transmission to the fax number
of the body corporate or (if that number is
unknown) to the last known fax number of the body
corporate; or

by sending it by electronic mail transmission to the
electronic mail address of the body corporate or (if
that address is unknown) to the last known
electronic mail address of the body corporate.

(42) A notice, decision or other document given, issued, notified or
served in accordance with subsection (31) is to be taken, in
the absence of evidence to the contrary, to have been given,
issued, notified or served—

(a) if delivered by hand—on the day after the day on which
it was so delivered;

(b) if sent by post—on the second working day after the day
on which it was posted;
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(4)

()
(d)

If sent by fax transmission—on the day after the day on
which it was transmitted; or

if sent by electronic mail transmission—on the day after
the day on which it was transmitted.

A notice or other document required to be given to, lodged
with or served on the Appeal Board, the Licensing Board or a
public officer under this Ordinance may be given, lodged or
served—

(@)

(b)
()

(d)

by delivering it by hand to the office of the Appeal
Board, the Licensing Board or the officer (as the case
requires) during office hours;

by sending it by post to the office of the Appeal Board,
the Licensing Board or the officer (as the case requires);

by sending it by fax transmission to the fax number of
the Appeal Board, the Licensing Board or the officer (as
the case requires); or

by sending it by electronic mail transmission to the
electronic mail address of the Appeal Board, the
Licensing Board or the officer (as the case requires).

A notice or other document given, lodged or served in
accordance with subsection (3) is to be taken, in the absence
of evidence to the contrary, to have been given, lodged or
served—

(@)
(b)
(c)
(d)

if delivered by hand—on the day after the day on which
it was so delivered;

If sent by post—on the second working day after the day
on which it was posted;

If sent by fax transmission—on the day after the day on
which it was transmitted; or

if sent by electronic mail transmission—on the day after
the day on which it was transmitted.
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(5) This section is subject to section 2 of, and item 73 of Schedule
1 to, the Electronic Transactions (Exclusion) Order (Cap. 553
sub. leg. B).

Transitionals
The transitional provisions as set out in Schedule 7 have effect.
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Part 10

Implications on Land (Miscellaneous Provisions) Ordinance, Town
Planning Ordinance, Buildings Ordinance and other Ordinances

96. Other Ordinances, law and liabilities not affected, unless
expressly provided otherwise

(1) Subsections (2), (3) and (4) apply, except as expressly
provided to the contrary in this Part.

The requirements under this Ordinance are in addition to and
do not derogate from any requirement under any other
Ordinance or law.

A specified instrument—

(2)

3)

(4)

(a)
(b)

()

has effect solely for the purposes of this Ordinance;

does not, to any extent, negate liability of any
description for any contravention of any other Ordinance
or law; and

does not, to any extent, negate liability of any
description arising—

(i) under an instrument affecting land, whether or not
the Government is a party to the instrument;

(i) from an agreement, whether or not the Government
IS a party to the agreement;

(iti)  in tort, whether or not the tort is committed against
the Government; or

(iv) inany other manner.

That any function is conferred on or performed by a person
under this Ordinance does not, to any extent, affect any
function conferred on or performed by a person under any
other Ordinance or law.
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97. Effect of Land (Miscellaneous Provisions) Ordinance modified

(1) Section 6(1), (2) and (3) of the Land (Miscellaneous
Provisions) Ordinance (Cap. 28) does not apply in respect of
the unlawful occupation of unleased land during a period if—

(a) the occupation is necessary for, or ancillary to, the
operation of a pre-Bill columbarium; and

(b) during the period—

(i) the instrument-related condition is met in the
manner specified in subsection (2), (3) or (5); and

(i) the extent of breach condition specified in
subsection (6) is met.

(2) The instrument-related condition is met if a temporary
suspension of liability is in force in respect of the pre-Bill
columbarium.

(3) The instrument-related condition is met if an application for
the issue of a temporary suspension of liability in respect of
the pre-Bill columbarium—
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(@) has been made but has not been determined;

(b) has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against but the appeal has not yet been determined.
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(4) Subsection (3) does not apply if, in respect of an application
referred to in that subsection, the occupation of land as is
necessary for, or ancillary to, the operation of the pre-Bill
columbarium (to the extent as shown in the plans required
under section 19) includes unlawful occupation of unleased
land but the applicant—

(@)
(b)

does not apply to the Director of Lands for lawful
authority to occupy the unleased land; or

does not provide a written declaration to the Director of
Lands that the applicant has no claim to the unleased
land, whether based on possession of the unleased land
before, on or after the date of application or on any
other ground.

(5) The instrument-related condition is met if an application for
the extension of a temporary suspension of liability in respect
of the pre-Bill columbarium—

has been made but has not been determined;

has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or
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(6)

(7)

(8)
(9)

(c) has been refused, which refusal has been appealed
against and is suspended from operation under section
35 pending the determination of the appeal.

The extent of breach condition is that any unlawful occupation
of unleased land as is necessary for, or ancillary to, the
operation of the pre-Bill columbarium is limited to—

(a) if a temporary suspension of liability is issued or
extended in respect of the columbarium—the extent of
unlawful occupation of unleased land as is necessary for,
or ancillary to, the operation of the columbarium, as
shown in the approved plans annexed to the temporary
suspension of liability; or

(b) in any other case—the extent of unlawful occupation of
unleased land as was necessary for, or ancillary to, the
operation of the columbarium as at the Bill
announcement time.

This section does not affect any civil liability in respect of the
unlawful occupation of unleased land.

Subsection (7) does not affect the operation of section 96.

In subsection (1), a reference to section 6(3) of the Land
(Miscellaneous Provisions) Ordinance (Cap. 28) is to be
construed as a reference to section 6(3) of that Ordinance to
the extent that it relates to section 6(2)(b) (but not section
6(2A)(ii1)) of that Ordinance.

Effect of Town Planning Ordinance modified

1)

Sections 20(8), 21(2) and 23(1) and (2) of the Town Planning
Ordinance (Cap. 131) do not apply in respect of an
unauthorized development undertaken or continued on any
land during a period if—

(a) the development is necessary for, or ancillary to, the
operation of a pre-Bill columbarium; and
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3)

(b) the condition specified in subsection (2), (3) or (5) is met
during the period.

The condition is that either of the following instruments is in
force in respect of the pre-Bill columbarium—

(a) anexemption;
(b) atemporary suspension of liability.

The condition is that an application for the issue of an
exemption, or the issue of a temporary suspension of liability,
in respect of the pre-Bill columbarium—

——{b)}—has—bheen—refused,—which—refusal -has—been—appealed

(4)
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(@) has been made but has not been determined;

(b) has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against but the appeal has not yet been determined.

Subsection (3) does not apply if, before the making of the
application and in respect of an unauthorized development
undertaken or continued on the land referred to in subsection
(1), or any part of it—

(a) proceedings for the prosecution of an offence under
section 20(8) or 21(2) of the Town Planning Ordinance
(Cap. 131) have been instituted, whether against the
applicant or any other person; or

(b) anotice—

(i) has been served under section 23(1) or (2) of that
Ordinance, whether on the applicant or any other
person; and
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(i)  has not been complied with or withdrawn.

The condition is that an application for the renewal of an
exemption, or the extension of a temporary suspension of
liability, in respect of the pre-Bill columbarium—

(@) has been made but has not been determined;

(b) has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against and is suspended from operation under section
35 pending the determination of the appeal.

99. Effect of Buildings Ordinance modified

1)

()

Sections 24(1) and 24C(1) of the Buildings Ordinance (Cap.
123) do not apply in respect of any non-compliant structures
existing during a period merely because the structures have
been completed or carried out in contravention of section
14(1) of that Ordinance if—

(a) the structures are necessary for, or ancillary to, the
operation of a pre-Bill columbarium; and

(b) during the period—

(i) the instrument-related condition is met in the
manner specified in subsection (2), (3) or (5); and

(i) the extent of breach condition specified in
subsection (6) is met.

The instrument-related condition is met if a specified
instrument is in force in respect of the pre-Bill columbarium.
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(3) The instrument-related condition is met if an application for
the issue of a specified instrument in respect of the pre-Bill
columbarium—

(4)

()

(@)
(b)

(©)

has been made but has not been determined:;

has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

has been refused, which refusal has been appealed
against but the appeal has not yet been determined.

Subsection (3) does not apply if, before the making of the
application, an order or notice—

(@)

(b)

has been served under section 24(1) or 24C{1)-issued
under section 24C(1) (as the case requires) of the
Buildings Ordinance (Cap. 123) in respect of the non-
compliant structures referred to in subsection (1), or any
part of them, whether on the applicant or any other
person ; and

has not been complied with or withdrawn.

The instrument-related condition is met if an application for
the renewal of a licence or exemption, or the extension of a
temporary suspension of liability, in respect of the pre-Bill
columbarium—

(@)

has been made but has not been determined:;
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(b)

()

has been refused, and the period within which a notice
of appeal may be lodged against the refusal has not yet
expired; or

has been refused, which refusal has been appealed
against and is suspended from operation under section
35 pending the determination of the appeal.

(6) The extent of breach condition is that the non-compliant
structures necessary for, or ancillary to, the operation of the
pre-Bill columbarium are limited to—

(b)

()

if a temporary suspension of liability is issued or
extended in respect of the columbarium—the non-
compliant structures necessary for, or ancillary to, the
operation of the columbarium, as shown in the approved
plans annexed to the temporary suspension of liability;

if a licence or exemption is issued or renewed in respect
of the columbarium—the structures certifiable for a pre-
Bill columbarium in, on or at the columbarium, as
shown in the approved plans annexed to the licence or
exemption (as the case requires); or

in any other case—the non-compliant structures
necessary for, or ancillary to, the operation of the
columbarium as at the Bill announcement time.
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100.

Provisions inapplicable because of section 97, 98 or 99 to

resume application

(1) Even if, because of the operation of section 97, 98 or 99, any
provision of an Ordinance referred to in that section does not
apply in respect of a pre-Bill columbarium during a specified
period, that fact does not in any way affect the application of
the provision in respect of the columbarium after the period.

(2) Inrsubsection{l)a-specitiedperiod-In subsection (1)—
specified period (7575H)/4) means the period during which the

conditions referred to in section 97(1), 98(1) or 99(1) (as the
case requires) are met in respect of the pre-Bill columbarium.

(3) Subsection (1) does not affect the operation of section 96.
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101.

102.

103.

104.

Part 11

Related and Consequential Amendments

Division 1—Amendment to Land (Miscellaneous Provisions)

Ordinance

Land (Miscellaneous Provisions) Ordinance amended

The Land (Miscellaneous Provisions) Ordinance (Cap. 28) is
amended as set out in this Division.

Section 6 amended (unlawful occupation of unleased land)
After section 6(5)6(7)—
Add

“£6}(8) Subsections (1), (2) and (3) have effect subject to section
97 of the Private Columbaria Ordinance ( of 2014).”.

Division 2—Amendments to Buildings Ordinance

Buildings Ordinance amended
The Buildings Ordinance (Cap. 123) is amended as set out in this
Division.

Section 24 amended (order for demolition, removal, or
alteration of building, building works (other than minor works
commenced under simplified requirements) or street works)

At the end of section 24—
Add

“(6) Subsection (1) has effect subject to section 99 of the
Private Columbaria Ordinance (  of 2014).”.
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105.

106.

107.

108.

109.

Section 24C amended (notice for demolition or alteration of
building or building works)

After section 24C(6)—
Add

“(7) Subsection (1) has effect subject to section 99 of the
Private Columbaria Ordinance (  of 2014).”.

Division 3—Amendments to Town Planning Ordinance

Town Planning Ordinance amended
The Town Planning Ordinance (Cap. 131) is amended as set out in
this Division.
Section 20 amended (development permission area plans)
After section 20(8)—
Add

“(9) Subsection (8) has effect subject to section 98 of the
Private Columbaria Ordinance (  of 2014).”.

Section 21 amended (offence of unauthorized development)
After section 21(2)—
Add

“(3) Subsection (2) has effect subject to section 98 of the
Private Columbaria Ordinance (  of 2014).”.

Section 23 amended (enforcement on land within a
development permission area)

After section 23(12)—
Add

“(13) Subsections (1) and (2) have effect subject to section 98
of the Private Columbaria Ordinance (  of 2016).”.



Private Columbaria Bill

135

Division 4—Amendments to Public Health and Municipal Services

110.

111.

112.

Ordinance

Public Health and Municipal Services Ordinance amended

The Public Health and Municipal Services Ordinance (Cap. 132) is
amended as set out in this Division.

Section 113 amended (public and private cemeteries)
(1) After section 113(2)—
Add

“(2AA) A columbarium, as defined by section 113A(1), that is
under the management and control of a person specified
in Part 2A of the Fifth Schedule is a private cemetery.”.

(2) Section 113(3), after “Schedule”—
Add
“(except its Part 2A)”.

(3) After section 113(3)—
Add

“(4) The Chief Executive in Council may by order amend, or
add a person to, or delete a person from, Part 2A of the
Fifth Schedule.”.

Section 113A added
After section 113—
Add

“113A. Columbarium managed and controlled by person specified

in Part 2A of Fifth Schedule
(1) In this section—
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ashes (&%) has the same meaning as it has in section 2(1) of the
Private Columbaria Ordinance ( of 2016);

columbarium (&% & /7), subject to subsection (6), has the
same meaning as it has in section 2(1) of the Private

Columbaria Ordinance ( of 2016);

inter (&%) has the same meaning as it has in section 2(1) of the
Private Columbaria Ordinance ( of 2016);

interment right (2°7¢7%) has the same meaning as it has in section
2(1) of the Private Columbaria Ordinance ( of 2016);

specified person (585 A 1) means a person specified in Part 2A of
the Fifth Schedule.

(2) No ashes may be interred in a columbarium that is under the
management and control of a specified person, nor may an
interment right in respect of the columbarium be sold,
unless—

(@) the specified person has provided to the Authority
information on the name and location of the
columbarium:; and

(b) at least 6 months have lapsed since the information was
so provided.

(3) The Authority must, by notice in the Gazette, publish the
information within 3 months after receiving it.

(4) The notice is not subsidiary legislation.

(5 A specified person must provide to the Authority, on request,
a list setting out the name, location and other particulars of
each columbarium that is under the specified person’s
management and control.

(6) This section does not apply to a columbarium in a private
cemetery specified in Part 2 of the Fifth Schedule.
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113.  Third Schedule amended (designated authorities)
Third Schedule, after the entry relating to section 112A—
Add
“113A  Secretary for Food and Health”.

114.  Fifth Schedule amended (cemeteries, crematoria and gardens of

remembrance)

(1) Fifth Schedule—
Repeal
“[ss. 2, 113"
Substitute

“[ss. 2,113, 113A”.
(2) Fifth Schedule, after Part 2—
Add

“Part 2A

Persons Specified for Purposes of Section 113A (so that
Columbaria under the Persons’ Management and Control are
Private Cemeteries)

1. The Board of Management of the Chinese Permanent
Cemeteries, established under the Chinese Permanent
Cemeteries Ordinance (Cap. 1112)”.

Division 5—Amendment to Private Cemeteries Regulation

115.  Private Cemeteries Regulation amended

The Private Cemeteries Regulation (Cap. 132 sub. leg. BF) is
amended as set out in this Division.
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116.  Section 2 amended (interpretation)
Section 2—
Repeal the definition of private cemetery
Substitute
“private cemetery (¥, =1&45) means—

(a) acemetery specified in Part 2 of the Fifth Schedule
to the Ordinance; or

(b) a columbarium that is under the management and
control of a person specified in Part 2A of that
Schedule.”.

Division 6—Amendment to Prevention of Bribery Ordinance

117.  Prevention of Bribery Ordinance amended

The Prevention of Bribery Ordinance (Cap. 201) is amended as set
out in this Division.

118.  Schedule 1 amended (public bodies)
Schedule 1—
Add

“128132. Private Columbaria Licensing Board established
under section 6 of the Private Columbaria
Ordinance ( of 2014).

129133.  Private Columbaria Appeal Board established
under section 71 of the Private Columbaria
Ordinance ( of 2014).”.
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Division 7—Amendment to Electronic Transactions (Exclusion)
Order

119.  Electronic Transactions (Exclusion) Order amended

The Electronic Transactions (Exclusion) Order (Cap. 553 sub. leg.
B) is amended as set out in this Division.

120.  Schedule 1 amended (provisions excluded from application of
section 5 of Ordinance)

Schedule 1—
Add

“73. Private Columbaria Sections 13(4)—15(1B);
Ordinance ( of 16(2)(b)(i)—and—(5),
2016) 18(1)(a) and  (3),

32(3)(a), (4A) and
(4B), 33(3), 34,
(2)(a) and (3), 35(2)(a)
and (4), 36(1),
(2A)(b)()) and  (3),
41(3)(b) and (g), 42(1)
and 42(1A), 45(1) and
(4), 46B(2)(b),
46C(10), 53(2)(b),
61(b) and (c), 64(1),
(4A)(a) and (4E),
68(4), 72(2), 74(3)(b)
and (13), 75(1)(b),
81(1), (3) and (4)(b),
and 86(1),
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94A(31)(b)(1),  (i1)(A),
(i) and (iv), and
97(4)(b), sections
2(2)(b) and (c) and
seetion-5 of Schedule 3,
sections 3(4)(a), 12,
14(2) and 17(2A) and
(2B) of Schedule 5.
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Schedule 1 fs—6}[ss. 6 &
91]

Private Columbaria Licensing Board

Constitution

1)

()

(3)

(4)

()
(6)

The Licensing Board consists of not less than 7 members and
not more than 9 members appointed by the Chief Executive.
Any one or more of the members may be public officers.

The Chief Executive may appoint a member of the Licensing
Board, either ex officio or personally, as the Chairperson of
the Licensing Board.

The Chief Executive may appoint another member of the
Licensing Board as the Deputy Chairperson of the Licensing
Board.

Subject to this Schedule, a member of the Licensing Board—

(@) is to hold and vacate office in accordance with the
member’s terms of appointment; and

(b) on ceasing to be a member, is eligible for reappointment.

An appointment under this section must be notified in the
Gazette.

The notification is not subsidiary legislation.

Staff

(1)
(2)

3)

The Secretary may appoint a secretary to the Licensing Board.

The Secretary may appoint a legal adviser to the Licensing
Board.

The legal adviser may be present at any meeting, hearing or
deliberation of the Licensing Board to advise the Licensing
Board on legal matters.
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(4) The Secretary may appoint other staff to the Licensing Board
as the Secretary considers necessary.

Committees

(1) The Licensing Board may appoint committees to perform any

(2)

of the functions of the Licensing Board.

The Licensing Board—(a)}—may——appeint——either——the

committee: may appoint a member of the Licensing Board to
be the Chairperson or a member of a committee.

Meetings of Licensing Board and committees

1)
()

(2A)

The Licensing Board or a committee may determine its
practice and procedures at its meetings.

A quorum at a meeting of the Licensing Board is formed by 4

members of the Licensing Board, one of whom must be—
: ) : ; .

l(&) e S_Ileullpelsene_l H'el I:le_ensmg lBleeueI GI’(bl) e

Chairpersen—of-theLicensingBeard- the Chairperson of the

Licensing Board.

If the Chairperson of the Licensing Board is absent or is
otherwise unable to act—

(@) the Deputy Chairperson of the Licensing Board is to act
as Chairperson of the Licensing Board; or

(b) if the Deputy Chairperson of the Licensing Board is
absent or is otherwise unable to act—a member of the
Licensing Board named by the Secretary is to act as
Chairperson of the Licensing Board.
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3)

(3A)

(4)

()
(6)

(7)

(8)

One-third of the members of a committee, one of whom must
be the Chairperson of the committee, are to form a quorum at
a meeting of the committee.

If the Chairperson of a committee is absent or is otherwise
unable to act, a member of the committee named by the
Director is to act as Chairperson of the committee.

The Chairperson of the Licensing Board or a committee (as
the case requires) is to have a casting vote in case of an
equality of votes for and against a motion at a meeting of the
Licensing Board or committee.

Business of the Licensing Board or any committee may be
transacted by way of meetings or circulation of papers.

A meeting of the Licensing Board or a committee is to be
open to the public unless the Licensing Board or committee
determines that there is a good reason for it to be held in
private.

If a member of the Licensing Board or a committee is
disqualified from taking part in a decision or deliberation in
respect of a matter under section 5 of this Schedule, the
member must be disregarded for the purposes of constituting
the quorum for deciding or deliberating on that matter.

To avoid doubt—

(@ in subsections (2) and (4), a reference to the
Chairperson of the Licensing Board includes a reference
to a person who acts as Chairperson of the Licensing
Board under subsection (2A); and

(b) in subsections (3) and (4), a reference to the
Chairperson of a committee includes a reference to a
person who acts as Chairperson of the committee under
subsection (3A).
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Disclosure of interests of member

If a member of the Licensing Board or a committee has a pecuniary
nterest—whether-direct-erndirectdirect or indirect interest, in any
matter under consideration at a meeting of the Licensing Board or
committee (as the case requires), the member—

(@) must disclose to the Licensing Board or committee (as
the case requires) the nature of the interest—

(i) before the meeting begins; or

(i) if it comes to the notice of the member after the
meeting begins that he or she has such an
interest—as soon as practicable after the meeting
begins;

(b) must withdraw from the meeting while the Licensing
Board or committee (as the case requires) is considering
the matter if so required by the meeting; and

(c) must not participate in any deliberation or be involved in
any decision regarding the matter.
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Schedule 2 [ss. 2, 14, 15,21
&2217,21 &
22]

Requirements Relevant to Eligibility for-er-Ceonditions-hnpesed-on.-

Specified Instruments
Part 1
General Provisions

Compliance with land-related requirements

A columbarium complies with the land-related requirements only
if—
(a) the operation of the columbarium does not involve
unlawful occupation of unleased land; and

(b) the loesotconco cr otbhor oot gnder el oo
the—Goverament—is—requirements in respect of the
columbarium under the lease, short term tenancy or
other instrument, under which the columbarium
premises are held directly from the Government, are
complied with.

Compliance with planning-related requirements

A columbarium complies with the planning-related requirements
only if the columbarium complies with every requirement under the
Town Planning Ordinance (Cap. 131).

Compliance with building-related requirements

(1) A columbarium complies with the building-related
requirements only if—
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(b)

the columbarium complies with the requirements for
approval and consent to the commencement of building
works under section 14 of the Buildings Ordinance (Cap.
123) and every other requirement specified by the
Licensing Board including requirements relating to
design, construction, structure, fire precautions, health,
sanitation or safety; or

the following requirements are met in respect of every
building or building works in, on or at the
columbarium—

(i) the building or building works form the whole, or a
part, of a certifiable building;

(i)  the certifiable building is certified to be structurally
safe by a qualified professional, to the satisfaction
of the Licensing Board; and

(i) any works that the Licensing Board may require in
respect of the certifiable building have been carried
out in accordance with the requirements that the
Licensing Board thinks fit to impose.

(2) The specification of requirements under subsection (1)(a) is
not subsidiary legislation.

(3) In this section—

certifiable building ( 7//%Zz& & 2%#/) means—
(a)

an NT small building that came into existence on or after
16 October 1987 and in respect of which a certificate of
exemption has been issued under the Buildings
Ordinance (Application to the New Territories)
Ordinance (Cap. 121);
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(b) an NT small building that—

(i) came into existence on or after 1 January 1961 and
before 16 October 1987; and

(i) complied with the repealed Buildings Ordinance
(Application to the New Territories) Ordinance at
the time of its erection;-ef;

(c) apre-1961 NT building-; or
(d) abuilding situated on land—

(i) that was unleased land at the time the building was
erected on that land; and
(i)  in respect of which—

(A) a lease under which the columbarium
premises are held directly from the
Government; or

(B) a short term tenancy under which the
columbarium premises are occupied,

Is subsequently granted by the Government before
the enactment date.

(4) For the purposes of this section—
New Territories (1 7) does not include New Kowloon;

NT small building (G 7L/ NEUZEEZEY7)) means a building in the New
Territories that is a small building within the meaning of
section 5 of this Schedule;

pre-1961 NT building (1961 R 57 2222%7) means a building in
the New Territories built before 1 January 1961 if there has
been no alteration, addition or reconstruction of the building
in contravention of the Buildings Ordinance (Cap. 123) on or
after that date;

repealed Buildings Ordinance (Application to the New

Territories) Ordinance (EB&ERAY CEIEVIEREICH 5L )
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&%) ) means the Buildings Ordinance (Application to the

New Territories) Ordinance that came into operation on 1
January 1961 and was repealed and replaced by the Buildings
Ordinance (Application to the New Territories) Ordinance
(Cap. 121).

Part 2
Special Provisions for Pre-Bill Columbaria

Requirements applicable to structures certifiable for a pre-Bill
columbarium

(1) In this section—

non-compliant structures (iZ#if%2&%) means any building or

building works that do not meet the—conditions—any of the
requirements referred to in section 3(1) of this Schedule;

structures certifiable for a pre-Bill columbarium (AL EZERE

K2 B A% 28 A REEE 7)) means non-compliant structures
existing immediately before the Bill announcement time
that—

(@) fall within the following description—

(i) they contain niches used or intended to be used for
the interment of ashes where at least a niche in the
structures was so used immediately before the Bill
announcement time; or

(i) they form the whole, or a part, of any essential
ancillary facilities supporting the operation of the
columbarium; and

(b) fall within the following description—

(i) they are an on-grade outdoor structures with
niches;
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(2)

(i) they form the whole, or a part, of a single-storey
building;

(iti)  they form the whole, or a part, of the ground storey
of a multi-storey building but do not form the
whole, or any part, of any other storey of the
building; or

(iv) they form the whole, or a part-ef;part, of a multi-
storey building that is an NT small building (as
defined by section 3(4) of this Schedule)—

(A) that came into existence on or after 16
October 1987; and

(B) in respect of which a certificate of exemption
has not been issued under the Buildings
Ordinance  (Application to the New
Territories) Ordinance (Cap. 121).

In paragraph (b) of the definition of structures certifiable for
a pre-Bill columbarium in subsection (1), a-butding—a}
buildina_includi build : I land

reference to a building—

(a) is a reference to any building (having the meaning given
by section 2(1) of the Buildings Ordinance (Cap. 123)),
including such a building situated on land that was
unleased land at the time the building was erected on
that land—
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(i) without a licence issued under section 5 of the
Land (Miscellaneous Provisions) Ordinance (Cap.
28); or

(i) in breach of such a licence; but

(b) does not include a reference to a building situated in or
on another building that complies with the requirements
for approval and consent to the commencement of
building works under section 14 of the Buildings
Ordinance (Cap. 123).

(3) Requirements applicable to structures certifiable for a pre-Bill
columbarium for the purposes of sections 14(2) and
15(2)(g)(ii) of this Ordinance are—

(a) a qualified professional must certify, to the satisfaction
of the Licensing Board, that—

(i) if paragraph (b)(i) of the definition of structures
certifiable for a pre-Bill columbarium in
subsection (1) applies—the on-grade outdoor
structures with niches are structurally safe; or

(i) if paragraph (b)(i1), (iii) or (iv) of that definition
applies—the building referred to in that paragraph
Is structurally safe; and

(b) any works that the Licensing Board may require in
respect of on-grade outdoor structures with niches or the
building (as the case requires) have been carried out in
accordance with the requirements that the Licensing
Board thinks fit to impose.

(4) For the purposes of this section—
ground storey (3118 &) means—

(a) the storey in which an entrance from a street to the
building is situated; or

(b) if—
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(1) a building fronts or abuts on more than one street;
and

(i) due to a difference in street levels there are 2 or
more entrances serving different streets and
situated in different storeys,

each of those storeys.
Part 3
Interpretative Provisions

Meaning of small building
(1) For the purposes of sections 3 and 4 of this Schedule—

small building (/NEU%EZ2%7) means a building that meets the
descriptions in subsection (2).

(2) The building is of not more than 3 storeys and is—

(a) of a height of more than 7.62 m but not more than 8.23
m and with a roofed-over area not exceeding 65.03 m?,
and in respect of which each load-bearing wall is of a
thickness as follows—

(i) in the case of a load-bearing reinforced concrete
wall, not less than 175 mm;

(i) in the case of a load-bearing brick wall of the
lowest storey, not less than 340 mm;

(iti) in the case of a load-bearing brick wall of any
higher storey, not less than 225 mm; or

(b) of a height of not more than 7.62 m with a roofed-over
area not exceeding 65.03 m-.
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Meaning of height, roofed-over area, building, etc. in section 5 of
this Schedule

1)
(2)

3)

(4)

()

This section applies for the purposes of the construction of
section 5 of this Schedule.

Height (57%) means the perpendicular height of the building

measured from the level of its lowest point at ground level to
the level of the highest point of its roof.

In determining the highest point of a roof, no account is to be
taken of—

(@) 1 stairhood if it has a roof area of not more than 7.44 m?,
a height of not more than 2.14 m and is erected and used
solely to provide protection from rain and sun for a
stairway used to gain access to the roof of the building;

(b) any parapet on the roof if the height is not more than
1.22 m; or

(c) 1 water storage tank if it has a roof area of not more than
2 m?, a height of not more than 1.22 m and is installed at
any point on the roof other than on a stairhood.

Roofed-over area (52 mf&E) means the area of a building
enclosed within the exterior faces of the external walls (which
includes any party wall) of that building together with the area
of any balcony, stairway, verandah, porch, canopy or any
other projection from the building. For the purpose of
calculating the roofed-over area of any building, the area of
not more than 2 balconies and 1 canopy is to be excluded if—

(a) they all project from the same side of the building for a
distance of not more than 1.22 m; and

(b) they are not enclosed.

If a building is divided into separate units by means of one or
more party walls, each such unit is to be considered to be a
separate building for the purposes of section 5 of this
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Schedule, if any such party wall meets the following
descriptions—

(a) if that building is of a height of not more than Z62-m;
7.62 m—is a load-bearing brick wall of not less than 225
mm thick;

(b) if that building is of a height of more than 7.62 m but not
more than 8.23 m—

(i) for the lowest storey, is a load-bearing brick wall of
not less than 340 mm thick; and

(i) for any higher storey, is a load-bearing brick wall
of not less than 225 mm thick; or

(c) is a load-bearing reinforced concrete wall of not less
than 175 mm thick.

Meaning of undefined word or phrase

For the purposes of this Part, a word or phrase not defined in this
Part or section 2(1) of this Ordinance has the meaning (if any)
given by—

(@) section 2 of the Buildings Ordinance (Cap. 123); or

(b) section 2 of the Buildings Ordinance (Application to the
New Territories) Ordinance (Cap. 121).
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1.

Schedule 3 [ss. 37 & 91]

Further Provisions on Applications Relating to Specified Instruments

Applications to which Schedule 3 applies
This Schedule applies to—

(a)
(b)
(©)

an application for a specified instrument under section
11 of this Ordinance;

an application for the transfer of a specified instrument
under section 32 of this Ordinance; and

an application for varying a condition of a specified
instrument under section 34 of this Ordinance.

Who may make application

An application to which this Schedule applies may only be
made by a person who operates, keeps, manages or in any
other way has control of a columbarium.

The application must be signed—

1)

(2)

(a)
(b)

()

if the applicant is a natural person—by the applicant;

if the applicant is a partnership—by-apartherpartner in

a partnership—by the partner authorized in writing to
act for and on behalf of the partnership;

if the applicant is a body corporate—by a director or
other officer concerned in the management of the body
corporate- authorized in writing to act for and on behalf
of the body corporate.

Certification as to building safety, fire safety, etc.

For the purposes of an application to which this Schedule applies,
the Licensing Board may require—
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(a)

(b)

certification as to building safety and compliance with
the prevailing building safety and fire safety standards as
well as structural, drainage and sewage requirements by
a qualified professional; and

certificates of fire service installations and equipment to
prove that they are in efficient working order.

4, Publication of licence applications and consideration of public

wviewsetc. of notices of licence applications

(1)

(2)

If the Licensing Board considers it appropriate to do so in
relation to an application for the issue of a licence in respect
of a columbarium, the Licensing Board may do any one or
more of the following—

(a)

(b)

(c)

publishing a notice of the application through the
internet or a similar electronic network or in any other
manner that the Licensing Board considers appropriate;

causing a notice of the application to be published at the
expense of the applicant in an English language
newspaper and a Chinese language newspaper in general
circulation in Hong Kong determined by the Licensing
Board;

posting a notice of the application at a conspicuous place
outside the columbarium.

A notice published or posted under subsection (1) must state
the place or places where the particulars of the application
may be inspected.

5. Notification of decision about application for specified
instrument

On determining an application—fer—a—specified—instrument——the
: . I e 4 i  its decision—i
writing,-settihg-out referred to in section 1(a) of this Schedule, the

Licensing Board must notify the applicant in writing of—
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(a) the Licensing Board’s decision; and
(b) (if the application is refused) the reasons for the refusal.
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1.

Schedule 4 fss—248ss. 2,
41 & 91]

Prescribed Information, Recommendations and Essential Terms in
Agreement for Sale of Interment Right

Part 1
Information and Recommendations

An agreement for the sale of an interment right must set out all of
the following information and recommendations—

(a) information about the seller’s licence (name of licensee,
address of the licensed premises, licence number and the
validity period of the licence);

(b) information about ownership, tenancy, encumbrances
and restrictions on use and disposition—

(i) whether the seller is the enly—ewner—one—or-2-6f
-
FoFe—jolRt—owners e|’ . GG,GWIIEIS . oF—he
GlelH“'bal'l'H',“ PREFHSES anel_ & sel the palltleulleus_ o
premises;owner of the columbarium premises held
directly from the Government under a lease and, if
so—
(A) whether the seller is the sole owner, the joint
owners or the co-owners;

(B) the name of the sole owner, or the names of
the joint owners or the co-owners;

(C) (in the case of co-ownership) each co-
owner’s respective share or interest in the
premises; and
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(D) information-abeutthe following particulars of
the lease—

(1)
(1)

the lot number of the premises; and
the date on which the term of the lease

IS to end;

(i) whether the seller occupies the columbarium

premises under a tenancy er—lease—er—any—6ther
I o e ludi hod
which the tenancy, lease or right Is to end

SO

} , } } and, if

(A) the name of the landlord;

(B) the periodic basis for the payment of rent for
the tenancy;

(C) the terms in the tenancy agreement—

()

(1)

on the arrangements for the
termination and—renewal—of the
tenancy; and

on the arrangements for the renewal of
the tenancy; and

(D) information-abeutthe following particulars of
the tenancy—

(1)
(1)

(1)

(V)

the lot number of the premises;
if applicable—the memorial number,

(apphicable)-where available, of the

tenancy agreement;

for a short term tenancy—the short
term tenancy number assigned by the
Lands Department; and

the date on which the term of the
tenancy is to end;
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(iti) whether mortgage or any other encumbrance
subsists in the columbarium premises that may
jeopardize the purchaser’s interest—interest and, if
S0—

(A) the name of the mortgagee or the person
entitled to the benefit of, or to require
payment or discharge of, the encumbrance
(as the case requires); and

(B) if applicable;—the memorial number, {where
available}, of the mortgage or encumbrance;

(iv) whether the columbarium premises are prevented,
by an instrument registered in the Land Registry,
from being used or disposed of in a manner that
may jeopardize the purchaser’s interest and, if so,

particwlars—H—apphicable.—the memorial number
{where-avatlable)-of the instrument;

o4 o which the land onwhich the columbarium.

(f)

a recommendation that the purchaser should carefully
consider whether the purchaser’s interest is protected
against the financial risks involved with lump sum
prepayment for an interment right for a long period,;

a recommendation that the purchaser should seek legal
advice if the purchaser does not understand any part of
the information, recommendations or terms in the
agreement.
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2.

Part 2

Essential Terms

An agreement for the sale of an interment right must set out—
(a) the names of the parties to the agreement;

(b) a full description of the interment right seld—sold,
specifying—

(i)

(i)

if the interment right relates to a niche—the

particulars—of —the —niche—{including—the—serial
bor locat L dimensions— of 4

niche):niche—
(A) the sertal-rumber-location, serial numbering
and dimensions of the niche; and

(B) the maximum number (if applicable) of
containers of ashes that are permitted to be
interred in the niche;

if the interment right relates to a niche—the nature
of the right or interest that the interment right
comprises, whether it is—

(A) aninterestin land;

(B) aright under a tenancy or service agreement
to use the niche; or

(C) aright or interest of any other nature;

il : | . | o

(iv)
(v)

oo ten pononiop

particwlars—of-the duration of the interment right;
erand

particulars about any right of the purchaser to
renew the interment right for another term, on the
expiry of the term under the agreement;
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(ba)
()

(d)

(€)

any other services to be provided under the agreement;

a comprehensive list of all fees, charges erethersums
and other sums payable by the purchaser (whether
recurrent or non-recurrent), specifying—

(i) the precise purposes for which the fees, charges
and sums are payable under the agreement;

(i) the amounts of the fees, charges and sums and the
mechanism for any future revision of the fees,
charges and sums; and

(ili) payment methods (whether periodic payments
during the period for which the interment right
lasts, or payment by instalments payable on the
commencement of each validity period of the
seller’s licence, or any other payment method);

without limiting paragraph (c) and if the interment right
includes a right to renew the interment right on the seller
being granted a renewed term of the lease—ticence—oer
columbarium—is—situated—is—held under which the
columbarium premises are held directly from the
Government—any contribution due from the purchaser
to the seller towards the premium payable by the seller
to the Government, expressed as a share of the premium;

other essential terms—

(i) arrangements for naming a dedicated person and
effecting changes of the dedicated person;

(i) arrangements for appointing and replacing
authorized representatives;

(ila) arrangements for authorizing a person to enforce

the agreement; and

(iti) the circumstances and the manner in which the
operation of the agreement may be temporarily
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suspended or the agreement may be terminated
otherwise than on the expiry of the term of the
interment right; and

(f) the arrangements for handling interred ashes in the event
of—

(i) the temporary suspension of operation of the
agreement; or

(i) the termination of the agreement (whether on
expiry of the term of the interment right or not).

Part 3

Interpretative Provisions

In this Schedule—

memorial number (£} /#2477 has the meaning given by

regulation 2 of the Land Registration Regulations (Cap. 128
sub. leg. A);

purchaser ( & 7)—see section 41(1);) of this Ordinance;
seller (Z 7)—see section 41(1):) of this Ordinance.

This Schedule applies to an agreement for the sale of an interment
right entered into on or after the enactment date.
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Schedule 5 [ss. 2, 4, 8, 38,
66,69 & 91

46B, 55, 62, 64,

65, 65A, 66, 69,

72 & 91]

Occupation Order and Ash Disposal Procedures
Part 1
Occupation Order

Interpretation of Part 1 of Schedule 5
In this Part—

instrument holder (XZE#5%A A) means a person to whom a
specified instrument has been issued, whether the instrument
Is still in force, has expired without being renewed or
extended or is revoked or suspended:.

= —

~ ]

- blic officer

Procedures for application for occupation order

(1) The Chief Justice may, by practice directions, provide for the
procedures for making an application for, or otherwise in
relation to, an occupation order under section 65 of this
Ordinance.

(2) Practice directions referred to in subsection (1) are not
subsidiary legislation.
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Making of occupation order
(1) Fhe—eourtA magistrate may not make an occupation order

(2)

under section 65 of this Ordinance in respect of any-premises
thatare—a columbarium unless, at least 30 days before the
hearing of the application—

(a) the-Directororan-authorized-officera specified officer—
(i) has given a notice of the hearing of the

application—
(A) to the owner of the columbarium premises;
and

(B) to the instrument holder (if any) in respect of
the columbarium; and

(i)  has posted a notice of the hearing at a conspicuous
place outside the columbarium; and

(b) each of the notices states the date, time and venue of the

hearing-erc—osios o copconune noc an totaract o fon

Sppleaton o attond b Beoriec ool po cn oo ion
If an occupation order is made in respect of a columbarium,
the Director-oran-authorized-officerspecified officer must do
both of the following within 7 days after the day the order is
made—

(@) give notice of the-orderto—every person—who-made—a
brnissi I | . )b L vy |
person-of-the-person’sright-ofappeal; the order—

(i) to the owner of the columbarium premises; and

(i) to the instrument holder (if any) in respect of the
columbarium;-and

(b) post a copy of the order at a conspicuous place outside
the columbarium.
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(3)

(3A)

(4)

An occupation order takes effect on the date set out in the
order.

Proceedings before a magistrate for the purposes of this
section are deemed to be proceedings which a magistrate has
power to determine in a summary way within the meaning of
sections 105 and 113(3) of the Magistrates Ordinance (Cap.
227) and, accordingly, Part VII of that Ordinance (which
relates to appeals) applies, with necessary modifications, to
appeals against an occupation order.

A person who, without lawful authority or reasonable excuse,
removes or defaces a notice posted under subsection (1)(a)(ii)
or a copy of an occupation order posted under subsection
(2)(b) commits an offence and is liable on conviction to a fine
at level 4 and to imprisonment for 6 months.

3. Restriction on entry into premisescolumbarium subject to
occupation order

(1)

(2)

Subjeet-to-subsection{3)—~whenWhen an occupation order in

respect of any columbarium comes into force, a specified
officer may lock or seal, or cause to be locked or sealed, all or
any of the entrances to or exits from the columbarium
premises, or any part of them.

Subject to subsection (4), a person may-het-enterorremati-en
ahy—coltmbariuni—stbjectto—an—oceupation—order—must not

enter or remain on the premises of any columbarium subject
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to an occupation order, or any part of them, unless the person

a specified officer acting in the course of his or her duty;
or

a specified officer’s agent acting in connection with
performance of the duty.

While a columbarium is subject to an occupation order, the
specified officer may—

(a)
(b)
()

(d)

permit, in writing, any person to enter and remain on the
columbarium for a purpose specified in the permit;

Impose on the permit conditions that the specified officer
thinks fit;

revoke the permit if the specified officer thinks that the
purpose for which the permit was granted no longer
exists or any condition imposed under paragraph (b) has
been breached; or

request any person found on the columbarium-te-leave;
from-the-columbarium premises, or any part of them, to
leave and, if the person refuses to leave, remove the
person from the premises or part, with any assistance of
police officers and using any force that is reasonably
necessary.
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()

(6)

A person who, without lawful authority or reasonable excuse,
breaks or interferes with any lock or seal made under
subsection (1) commits an offence and is liable on conviction
to a fine at level 4 and to imprisonment for 6 months.

A person who, without lawful authority or reasonable excuse,
contravenes subsection (2) commits an offence and is liable
on conviction to a fine at level 4 and to imprisonment for 12
months.

Variation or cancellation of occupation order

(1)

(2)

The owner of the premises subject-to-an-oceupation-erdermay
apply—to—the—ecourt—that are a columbarium subject to an

occupation order, or the instrument holder (if any) in respect
of the columbarium, may apply to a magistrate for a variation,
or the cancellation, of the order.

The applicant must serve a copy of the application on the
Director, who is entitled to be heard on the application.

Part 2

Ash Disposal Procedures

Interpretation of Part 2 of Schedule 5
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iod_(which_p! | period forred o

(1) In this Part, a reference to arranging for the return of the
ashes interred in a columbarium on-site is a reference to
making available the ashes for return at the columbarium at
reasonable hours during a period (which period is referred to
as an on-site claim period and is to be construed as including
the 2 months referred to in section 9(2) of this Schedule).

(2) In this Part—
eligible claimant (&2 A), in relation to the ashes of a

deceased person,-any-plague-or-any-other-or any related items

interred together with the ashes, means—
(a) unless paragraph (b) applies, a prescribed claimant; or

(b) the owner of the item or ashes{as-the-casereguires)as
I nod | I . I licabl
9(3){4)(5)-and-(6)of this-Schedule:the person to whom

the ashes are to be returned (as the case requires) as
determined in accordance with any law applicable to the
item or ashes (as the case requires);

instrument holder (XZE #7745 A) means a person to whom a

specified instrument has been issued, whether the instrument
is still in force, has expired without being renewed or
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personal representative (7EzZ{{HEA) in relation to a deceased
person, means—

(a)

(b)

a personal representative within the meaning of section 2
of the Probate and Administration Ordinance (Cap. 10);
or

if the Official Administrator gets in and administers an
estate in a summary manner under section 15 of that
Ordinance—the Official Administrator;

prescribed claimant (ETEHEEZ A), in relation to the ashes of a

deceased person, means an authorized representative, personal
representative or relative or the purchaser of the interment

right;

relative (37/&), in relation to the ashes of a deceased person,
means—
(@) the deceased’s spouse;

(b)
(©)
(d)

(f)
(@)

the deceased’s father, mother, grandfather or
grandmother (whether natural or adoptive);

the deceased’s step-father, step-mother, step-grandfather
or step-grandmother;

the deceased’s father-in-law or mother-in-law who is the
natural parent, adoptive parent or step-parent of the
deceased’s spouse;

the deceased’s grandfather-in-law or grandmother-in-law
who is the natural grandparent, adoptive grandparent or
step-grandparent of the deceased’s spouse;

the deceased’s son, daughter, grandson or granddaughter
(whether natural or adoptive);

the deceased’s step-son, step-daughter, step-grandson or
step-granddaughter;
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(h) the deceased’s son-in-law or daughter-in-law who is the
spouse of the deceased’s natural child, adoptive child or
step-child,;

(i) the deceased’s grandson-in-law or granddaughter-in-law
who is the spouse of the deceased’s natural grandchild,
adoptive grandchild or step-grandchild;

(j) the deceased’s brother or sister (whether of full or half
blood or by virtue of adoption);

(K) the brother or sister (whether of full or half blood or by
virtue of adoption) of the deceased’s spouse;

(I) the deceased’s step-brother or step-sister;
(m) the step-brother or step-sister of the deceased’s spouse;

(n) the deceased’s uncle, aunt, nephew, niece or cousin
(whether of full or half blood or by virtue of adoption);

(o) the uncle, aunt, nephew, niece or cousin (whether of full
or half blood or by virtue of adoption) of the deceased’s
spouse; or

(p) the spouse of any person mentioned in paragraph (j), (k),

(1), (), (n) or (o).

Prescribed ash disposal procedures

(1) A-persen-Subject to section 17 of this Schedule, a person who
Is required under section 58, 62 or 64(2)—er—3) of this
Ordinance to carry out the prescribed ash disposal procedures
in respect of a columbarium (columbarium A) does so if the
person—

(a) gives a commencement of ash disposal notice stating the
person’s intention—

(i) to handle the ashes interred in the columbarium in
the specified manner within the meaning of

subsection (2)3)-e+{4} or (3); and
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(2)

(3)

(i) to bhandle claims for the return of ashes in
accordance with section 9 of this Schedule;

(b) handles the ashes and claims in accordance with the
Intention stated in the notice,

(ba) takes the steps required by the Director under section 12
of this Schedule; and

(c) complies with the requirement under section 11 of this
Schedule for the delivery of a record of disintermentthe
procedures to the Director.

The person handles the ashes in the specified manner for the
purposes of subsection (1)(a)(i) if the person—

(a) arranges for the return of ashes on-site, allowing for an
on-site claim period of at least 12 months; and

) del."’e's © tl’ne Birestor—on—tne—expiry—oi-tne-on-site
elle_ul_llllpelue_el tll'e asnes—tnat—are—hot—eturnec—to—an

(b) after the expiry of the on-site claim period, delivers to

the Director, in a manner specified by the Director, the
ashes that are not returned to an eligible claimant.

The person handles the ashes in the specified manner for the
purposes of subsection (1)(a)(i) if the person—

(a) arranges for the return of ashes on-site, allowing for an
on-site claim period of at least 28 months; and

(b) entheafter the expiry of the on-site claim period—

(i) arranges for the removal from columbarium A of
the ashes that are not returned to an eligible
claimant; and

(i)  bancthorornobpior prrpngipe g oo o oo rotipes

el E_site_allowing.§ t citoclai
peried)-arranges for the reinterment of the ashes—
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(A) in a columbarium (columbarium B) in
respect of which a licence is in force or to
which this Ordinance does not apply because
of section 4 of this Ordinance; and

(B) on terms no less favourable than the terms
governing interment of the ashes in
columbarium A.

(5) Subsections-{21b)and-(4){e)-have-Subsection (2)(b) has effect
subject to section 9(6) and (8) of this Schedule.
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8.

Commencement of ash disposal notice

(1)

(1A)

For the purposes of sections—6{(b{a)—and—HI){a)—-ofthis
Sellneellu_le 2 pIEISGII ‘“’ll'e S |ee|u||e| 2-o-cal Fy-out “'.e plese;lbel §
procedures—must-section 6(1)(a) of this Schedule, a person

who is required to carry out the prescribed ash disposal
procedures must give a commencement of ash disposal notice,
stating the person’s intention regarding disposal of the ashes,
before opening sealed niches in the columbarium or otherwise
starting to handle the ashes in the columbarium.—(a)

—uben oo redlee cfoneo cne corcon e donlion rogarc oo

A commencement of ash disposal notice must be—

(@) published in 3 newspapers (of which 1 must be in
English and 1 must be in Chinese) in general circulation
in Hong Kong at least once in each of 2 consecutive
weeks;

(b) posted at a conspicuous place outside the columbarium;
(c) served on the Licensing Board; and
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(d) served on each specified addressee (if any).

(2) In subsection (1A)—

specified addressee (75451¢5H7Z), in relation to ashes interred

under an agreement for the sale of an interment right,
means—

(a) an authorized representative (where available);
(b) the purchaser; or

(c) any other person available whose contact details are
entered into any register or record kept under this
Ordinance.

(4)

Hcommencement of ash disposal notlce must contain—

(a) the name and address of the columbarium in respect of
which the prescribed ash disposal procedures erthe-en-

site-portion-of-the-procedures-are to be carried out;

(b) a statement of the iatentionsintention of the person
giving the notice with respect to the manner of ash
disposal specifying—
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i) whether_t : | e

(if)

(iii)

h di I I I . : 4
Srocodurns

that the prescribed ash disposal procedures are to
be carried out;

H-d e pl |ese,||b|e_ellaslnﬁ ellsp_esal pElze’eeE d;H'ESEa;'e tﬁelb_e
Schedule are the ashes to be handled in accordance
which of section 6(2) or (3) of this Schedule are the
ashes to be handled in accordance with or (if
applicable) that the ashes are to be handled in
accordance with section 6(2) and (3) of this
Schedule; and

the particulars relating to the intended handling of
the ashes including—

(A) the—defosormnieh np op oo clans corod
begins—and—ends date on which the on-site
claim period begins (which must be no earlier
than the expiry of 14 days, and no later than
the expiry of 30 days, immediately after the
date of the commencement of ash disposal
notice) and the date on which the on-site
claim period ends;

&) III a_ppllea_blel | El'e. elatesl o l‘“’l"ell' Ell'e eI|I|S|te
of-the-off-site-claim-venue;

(C) if applicable—the date by which the ashes, if
not returned to an eligible claimant, are to be
reinterred and the address of the columbarium
in which the ashes are to be reinterred and the
terms of reinterment; and
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(D) if sub-subparagraph (C) does not apply—the
date by which the ashes, if not returned to an
eligible claimant, are to be delivered to the
Director and that the ashes are to be finally
disposed of in a manner that the Director
thinks fit; and

(d) a statement that the carrying out of the prescribed ash

disposal procedures er—the—on-site—pertion—of—the

procedures—does not affect any person’s right to
compensation under an agreement for the sale of an

interment right.
(5) The particulars specified in the netice—must-conform-to-the
reguirements-ofsection-6(2)(3)-er(4)-commencement of ash

disposal notice must conform to the requirements of section
6(2) or (3), or section 6(2) and (3), of this Schedule (as the
case requires) about the handling of ashes.

Handling claims for ashes
(1) In this section—

ash handler (& KR ), in relation to ashes in respect of which

the prescribed ash disposal procedures erthe-on-site—portion
oothoopocodurne aon cogpo corniadl ot panone s porcos
carrying-out-the procedures—are being carried out, means the

person carrying out the procedures;
court (;Z£47) means the District Court.

(2) The ashes of a deceased person may only be returned on the
expiry of the first 2 months (the first 2 months) of the everal
on-site claim period.
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(3) ©On-After the expiry of the first 2 months, the ash handler must
return the ashes of a deceased person—

(4)

(a)

(b)

if the ash handler receives only 1 claim for the return of
the ashes from a prescribed claimant—to the prescribed
claimant; or

if the ash handler receives competing claims for the
return of the ashes from 2 or more prescribed
claimants—

(i) to the prescribed claimant whose claim has the
highest priority under subsection (5); or

(i) if the competing claims are of equal priority—in
accordance with subsection (6).

If, by the expiry of the first 2 months, the ash handler does not
receive any claim for the return of the ashes of a deceased
person from a person who is a prescribed claimant—

(a)

(b)

the ash handler must return the ashes to a prescribed
claimant who first makes a claim in the remainder of the
everal-on-site claim period; or

if competing claims are received from 2 or more
prescribed claimants before the ashes are returned under
paragraph (a)—

(i) the ash handler must return the ashes to the
prescribed claimant whose claim has the highest
priority under subsection (5); or

(i) if the competing claims are of equal priority—the
ash handler must return the ashes in accordance
with subsection (6).

(5) The following rules apply in determining the priority of
competing claims among prescribed claimants for the return
of the ashes of a deceased person—
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(6)

(7)

(b)

(ba)

()

among competing claims from 2 or more authorized
representatives—

(i) the order of priority follows that stated in the
agreement for the sale of the interment right
concerned; or

(i) if no order of priority is stated, the claims have
equal priority;

an authorized representative’s claim has priority over
that of a personal representative or relative or of the
purchaser;

a claim of a personal representative or relative has
priority over that of the purchaser; and

a personal representative’s claim and a relative’s claim
have equal priority.

If the ash handler receives competing claims as referred to in
subsection (3)(b)(ii) or (4)(b)(ii), the ash handler—

(a)

(b)

must keep the ashes until a-preseribed-claimant-a person

obtains a court order for their return to the prescribed
claimant and must return the ashes as ordered; or

if no court erder—is—made—bythe-expiry—oef12-months
after-the-overall-proceedings have been instituted by the

expiry of 12 months after the on-site claim period, must
deliver the ashes to the Director.

Subsection (8) applies if—

(a)

(b)

the ash handler is in possession of-an-item-as-ene-related
to-the-ashes-of a-deceased-persena related item interred

together with the ashes of a deceased person in the same
niche (if applicable); and

before the ashes (together with the item) are returned to

a—preseribed—clabmantany person under this section, a

person claims to be the owner of the item (the item
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(together with the ashes--theperson-alse-claimsforthe
return-of-the-ashes) is called specified item).

(8) In the circumstances specified in subsection (7)—
specified-item;
(ab) the ash handler must return the specified item—

(i) where the person who claims to be the owner of the
item as referred to in subsection (7)(b) is a
prescribed claimant—

(A) if the ash handler receives only the claim for
the return of the item or the specified item
from that person within the first 2 months—to
that person after the expiry of the first 2
months; or

(B) if, by the expiry of the first 2 months, the ash
handler does not receive any claim for the
return of the item or the specified item and
that person is the first one who makes a claim
in the remainder of the on-site claim period—
to that person; or

(i)  where the person who claims to be the owner of the
item as referred to in subsection (7)(b) is not a
prescribed claimant and if, throughout the on-site
claim period, the ash handler does not receive any
other claim for the return of the item or the
specified item—to that person after the expiry of
the on-site claim period;

(b) the court may determine competing claims for the
specified-tem-if, before the specified item is returned in

accordance with paragraph (ab), the ash handler
receives another claim for the return of the item or the
specified item, the court may determine the competing
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(9)

(10)

(11)

(12)

claims in accordance with any law applicable to it-apart

from subsections (3), (4), {5) and (6); and
(c) the ash handler—

(i) must keep the specified item until a person obtains
a court order for return of the-iem-it to the person
and must return the-Hem-it as ordered; or

(i) if no court order—is—made—bytheexpiry—of 12
months—after—the—overall-proceedings have been
instituted by the expiry of 12 months after the on-
site claim period, must deliver the specified item to
the Director.

For the purposes of subsections (7) and (8), the ash handler is
not under any obligation to open any container containing
ashes in order to—

(2) ascertain if there is any related item interred together
with the ashes inside the container; or

(b) return any related item interred together with the ashes
inside the container, without returning the ashes
together with it.

An application for a court order referred to in subsection
(6)(a) or (8)(c)(i) may be made by originating summons.

Order 17 of the Rules of the District Court (Cap. 336 sub. leg.
H) applies, with necessary modifications, in relation to an
application for a court order referred to in subsection (6)(a)
or (8)(c)(i) made by an ash handler as if it were an
application for relief by way of interpleader; and the court
has the powers under that Order accordingly despite section
32(3) of the District Court Ordinance (Cap. 336).

Despite subsections (10) and (11), the District Court Rules
Committee established under section 17 of the District Court
Ordinance (Cap. 336) may make rules to provide for the
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procedures for making an application for a court order
referred to in subsection (6)(a) or (8)(c)(i).

(13) On making a court order referred to in subsection (6)(a) or
(8)(c)(i), the court may impose the conditions that it considers
appropriate.

11. Record

(1) A person who carries out the prescribed ash disposal

procedures er-the-en-site-portion-of-the-procedures-in respect

of a columbarium (ash handler) must keep a record of the
procedures carried out, which—

(@) must be in the specified form; and

(b) must contain the information that the Licensing Board
requires about ashes and claims handled in carrying out
the procedures.
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12.

(2)

3)

(4)

Subject to subsections (3) and (4), the ash handler —ret-beirg
the-Direetor,-must deliver the record to the Director within 30
days after the expiry of the everat-on-site claim period.

If section 9(6) of this Schedule applies to the ashes of a
deceased person, the period within which the ash handler must
deliver the part of the record, relating to the ashes of the
deceased person, to the Director is 30 days after the earlier of
the following—

(a) the return of the ashes of the deceased under that section;

(b) the expiry of 12 months after the everall-on-site claim
period.

If section 9(8) of this Schedule applies to the ashes of a
deceased person and any items interred together with the
ashes, the period within which the ash handler must deliver
the part of the record, relating to the ashes of the deceased
person and the items, to the Director is 30 days after the
earlier of the following—

(@ on the claims for the ashes and items being finally
disposed of in accordance with the law referred to in that
section;

(b) the expiry of 12 months after the everal-on-site claim
period.

Further steps to facilitate return of ashes

The Director or an authorized officer may, by notice in writing,
require a person required under section 58, 62 or 64(2)-e+(3) of this
Ordinance to carry out the prescribed ash disposal procedures erthe

on-site portion of the procedures to take any steps that the Director
horized offi . il | :
ashes to their eligible claimants or the reinterment of ashes.to take

any steps that the Director considers necessary to facilitate—

(2) the return of ashes to their eligible claimants;
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(b) the delivery of ashes to the Director; or
(c) the reinterment of ashes.

13. Director completing prescribed ash disposal procedure carrying

out steps necessary for disposal of ashes

(1)

(2)

(2A)

(3)

Subsections (2)—and—(3)apply it -the Director -hastaken
: - ashes. i - which od acl

the—expiry—of-the-on-siteclaim-period:, (2A) and (3) apply if
the Director has in his or her possession ashes in respect of
which the prescribed ash disposal procedures have, or any
step in them has, not been carried out, whether or not after a
contravention of section 58, 59, 60, 61A, 62 or 64 of this
Ordinance.

The Director must carry out the steps in the prescribed ash

chcpocn coocodirnc fo thn codeptfo s s foos novin pol aonn
earried-eut-may, under section 65(2) of this Ordinance, carry

out the steps that the Director considers necessary for
disposal of ashes (to the extent that there are steps in the
prescribed ash disposal procedures that have not been carried
out).

The Director must keep a record of the process of the steps
carried out under section 65(2) of this Ordinance.

Sections 6, 8, 9 and 11 of this Schedule apply, with-any
ifications. | . :



Private Columbaria Bill

184

14.

15.

eult the plleseubeel ash d'|Sp. elsall pleeeelul_es HFESP eletFeI Hl'e
steps-that-the Directormust-carry—out and 9 of this Schedule

apply, with any necessary modifications, to the Director for
the purposes of disposal of ashes to the extent to which those
sections provide for the steps that the Director considers
necessary for the disposal.

Director’s power to dispose of abandened-ashes

1)

(2)

Any ashes in the Director’s possession in respect of which the
prescribed ash disposal procedures have—been—carried—out
{whether-or-net-by-the-Director)-, or the steps that a specified
officer considers necessary for disposal of ashes, have been
carried out may be disposed of by the Director in any manner
that the Director thinks fit.

Subsection (1) does not apply to any ashes in respect of which
proceedings are pending in the court and a person has, by
written notice, informed the Director of the proceedings.

Director recovering expenses of preseribed—ash—disposal
proceduressteps carried out for disposal of ashes

(1)

A person is liable to pay to the Director all expenses that the

Director incurs in carrying out the prescribed—ash—dispoesal
srocodures orthn cpocttn nosion o the sooencins S roonact
of a columbarium to the extent to which the person—steps

that the Director considers necessary for the disposal of ashes

in respect of a columbarium——a)}—whereif the person—

(a) is required under section 58, 59,-60,-62-6r64{2)-er{3)-of

hi ! | | I .
62 or 64(2) of this Ordinance to carry out the prescribed

ash disposal procedures—a-respect-of-the-columbarium;
but

(b) has faHed-te-de-not done so=-6eF.
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(1A) where———To avoid doubt, for the purposes of

subsection (1)(a), a person is regarded as being required
under section 58 of this Ordinance to carry out the prescribed
ash disposal procedures if the person—

(@) has abandoned the columbarium as referred to in
section 59 or 60 of this Ordinance; or

(b) does not continue to operate the columbarium as
required by section 61A of this Ordinance.;and
(2) The Director may issue a certificate to certify the expenses

incurred in respect of a columbarium as mentioned in
subsection (1).

(3) Without limiting the general meaning of expenses, the
expenses may include supervision and departmental charges
and legal costs.

(3A) The certificate must state that upon registration of it in the
Land Registry under subsection (10) in the case referred to in
that subsection, the expenses (including any interest
recoverable under subsection (5)) constitute a legal charge on
the columbarium premises.

(4) The Director must serve a copy of the certificate on each
person whom the Director believes to be liable to pay the
expenses.

(5) Interest is recoverable as part of the expenses from a person
who is liable for the expenses under subsection (1) at the
annual rate of 10% commencing 1 month after the date of
service of the certificate on the person.

(6) Payment of the expenses by any person is without prejudice to
the person’s right to recover the payment from any other
person who is liable to pay for the expenses.
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16.

(7)
(8)

9)

(10)

(11)

The expenses due from a person to the Director under this
section are recoverable as a civil debt due to the Government.

A certificate purporting to be signed by the Director under
subsection (2) is on its production admissible in any
proceedings without further proof.

The certificate is presumed, in the absence of evidence to the
contrary, to be proof of the signature of the Director and of the
amount of expenses due from a person referred to in
subsection (1).

Where any person liable to pay the expenses is the owner of
the columbarium premises, then at any time before the
expenses (including the interest accrued) have been recovered
in full, the certificate under subsection (2) may be registered
in the Land Registry against the title of the premises.

Upon the recovery of the expenses (including the interest
accrued) in full, the Director is to lodge, or cause to be
lodged, in the Land Registry a memorial of satisfaction
against the certificate.

Director to provide information on ash disposal by columbaria

(1)

The Director maymust keep—
(a) a list setting out—

(i) each columbarium in respect of which the
prescribed ash disposal procedures are being
carried out;-and

(i) each columbarium in respect of which the
prescribed ash disposal procedures have been
carried out;

(i) each columbarium in respect of which the steps
that a specified officer considers necessary for
disposal of ashes are being carried out; and



Private Columbaria Bill

187

()

(iv) each columbarium in respect of which the steps
that a specified officer considers necessary for
disposal of ashes have been carried out; and

(b) in respect of each columbarium referred to in paragraph
) o  och di L noti
published-under-section-8-of this-Schedule(a)(i) or (ii),
a copy of the commencement of ash disposal notice
given in accordance with section 8 of this Schedule.

A Ia eepyl Ie_l the lleeellel o .tl'e preses ||Ieeel asl_n ellspesEa;I

S ecnadi e
The Director may—make—avatlable—for—publicinspection—on
payment oF-tne ple_seuleeel; Fee (a)—tne |||Ie||nat|_en
kept H'.'de' subsection (1.) and () —to E.l'e extent Ee.”l”el'
the Director has—carried —out—the X Feseribed asll_ Gisposal
pln_eeeelu:.es th-respect-of aﬁ elelumbaulumﬁ Hl”de' seetllen 65| o
by the Director under section 11(1) of this Schedule. must
make available the information kept under subsection (1) for
pubhic-inspection by the general public during normal office
hours free of charge.

17. Alternative ash disposal procedures

1)

(2)

A person is treated as having carried out the prescribed ash
disposal procedures in respect of a columbarium if the person
has carried out, in respect of the columbarium, the procedures
specified in an ash disposal plan approved by the Director in
respect of the columbarium.

The Director may, on application, approve an ash disposal
plan in respect of a columbarium if #the Director is satisfied
that the procedures specified in the plan are as effective as the
prescribed ash disposal procedures in facilitating the return of
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(2A)

(2B)

(2C)

(3)

(4)

the ashes interred in the columbarium-te-an-ehgibleclaimant:,

or the reinterment of those ashes, under this Schedule.

An application under subsection (2) must be made, in writing,
within the 30 days referred to in section 62(2)(a) or
64(4)(b)(1) or (4B)(@)(i) (as the case requires) of this
Ordinance as if a reference to a commencement of ash
disposal notice in that section were a reference to the
application.

On determining an application under subsection (2), the
Director must notify the applicant in writing of—

(@) the Director’s decision; and
(b) (if the application is refused) the reasons for the refusal.
If the application is refused, the applicant must—

(a) carry out the prescribed ash disposal procedures in
accordance with section 6 of this Schedule; and

(b) for the purposes of paragraph (a), give a commencement
of ash disposal notice in accordance with section 8 of
this Schedule within 30 days after the date on which the
Director notifies the applicant of the Director’s decision.

Subject to any necessary modifications, the other provisions
of this Ordinance apply to a person who is treated as having
carried out the prescribed ash disposal procedures under
subsection (1) in the same manner as they apply to a person
who has carried out the prescribed ash disposal procedures.

An appeal under section 72 of this Ordinance against a
decision to refuse an application made under subsection (2)
does not suspend the operation of the decision, pending the
determination of the appeal, unless the Director decides
otherwise.
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Schedule 6 [ss. 90 & 91]
Fees
Column 1 Column 2 Column 3 Column 4
Hem Particular When-payable booo
Column 1 Column 2 Column 3 Column 4
Item Particular When payable Fee $
1. Issue of Upon issue For a columbarium in which
temporary the following total number of
suspension of sets of ashes (according to
liability (TSOL) the ash interment quantity as
(regardless of the shown in the approved
duration of the plans) may be interred—
validity period)
(a) not $24,000
exceeding
1000
(b) exceeding  $48,000
1 000 but
not
exceeding
5000

(c) exceeding  $72,000
5 000 but
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Issue of exemption Upon issue

(regardless of the
duration of the
validity period)

not
exceeding
10 000

exceeding

(d)

10 000 but

not
exceeding
50 000

exceeding
50 000

(e)

$96,000

$120,000

For a columbarium in which
the following total number of
sets of ashes (according to
the ash interment quantity as
shown in the approved
plans) may be interred—

(@) not
exceeding
1000

exceeding
1 000 but
not
exceeding
5000

exceeding
5 000 but
not
exceeding
10 000

(d) exceeding

(b)

(c)

$50,000

$90,000

$130,000

$170,000
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Issue of licence
(regardless of the
duration of the
validity period)

Upon issue

e)

10 000 but
not
exceeding
50 000

exceeding
50 000

$210,000

For a columbarium in which
the following total number of
sets of ashes (according to
the ash interment quantity as
shown in the approved
plans) may be interred—

()

(b)

(d)

not $90,000
exceeding

1000

exceeding
1 000 but
not
exceeding
5000

exceeding
5 000 but
not
exceeding
10 000

exceeding
10 000 but
not
exceeding
50 000

$165,000

$240,000

$315,000
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(e) exceeding  $390,000
50 000
4, Extension of Upon extension $29,600
TSOL
5. Renewal of Upon renewal $26,450
exemption
6. Renewal of Upon renewal $28,100
licence
7. Transfer of Upon approval $23,150
TSOL for transfer
8. Transfer of Upon approval $25,000
exemption for transfer
9. Transfer of Upon approval $26,250
licence for transfer
10. Variation of Upon approval $7,350
condition(s) to  for variation of
which a TSOL condition(s)
IS subject
11. Variation of Upon approval $9,860
condition(s) to  for variation of
which an condition(s)
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subject
12. Variation of Upon approval $9,860
condition(s) to  for variation of
which a licence  condition(s)
IS subject
13. Permission for ~ Upon $30,550
alteration or permission for
addition to the  alteration or
premises of a addition
columbarium in
respect of which
a TSOL is
issued
14, Permission for ~ Upon $46,800
alteration or permission for
addition to the  alteration or
premises of a addition
columbarium in
respect of which
an exemption is
issued
Permission for ~ Upon $59,550
alteration or permission for
addition to the  alteration or
premises of a addition

columbarium in
respect of which
a licence is
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issued
16. Duplicate of a Upon issue of a $435
TSOL duplicate
17. Duplicate ofan  Upon issue of a $435
exemption duplicate
18. Duplicate of a Upon issue of a $435

licence

duplicate
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Schedule 7 [ss. 91 & 95]

Transitionals

Grace period for columbarium to continue operation without
selling interment right

1)

(2)

3)

that was in operation immediately before the enactment date.

Theperson-A person who operates, keeps, manages or in any
other way has control of a columbarium to which this section
applies in the grace period does not commit an offence under

seetion—8—ofthis—Ordinance—by—continting—to—eperate—the
columbarium-in-thegraceperied-section 9 of this Ordinance

in so far as the person does not sell any interment right in
respect of the columbarium in that period.

The-gracepertod-In this section—

grace period ( Z //Z/7) means the period beginning on the

(4)

enactment date and ending—

(@) atthe—expiry—of 6-months—on the expiry of 9 months

beginning on the enactment date; or

(b) if an application is made for a temporary suspension of
liability by the expiry of those 69 months—at the time
when the application is finally disposed of or withdrawn.

If an application referred to in subseetion{3)}{b)-paragraph (b)
of the definition of grace period in subsection (3) is refused, it

Is finally disposed of at the later of the following—

(@) at the expiry—eftime the period within which an appeal
may be lodged under section 72 of this Ordinance
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against the refusal expires without an appeal having been
lodged; or

(b) if an appeal has been lodged within time, at the time the

appeal is finaHy-dispesed-ef-determined or withdrawn.
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A BILL
To

Provide for the licensing of non-Government columbaria for keeping
cremated human remains, the establishment of the Private
Columbaria Licensing Board and for related and-incidental-matters.

Enacted by the Legislative Council.
Part1

Preliminary

1. Short title and commencement

(1) This Ordinance may be cited as the Private Columbaria
Ordinance.

(2) Subject to subsection (3), this Ordinance comes into operation
on the day on which it is published in the Gazette.

(3) The following provisions come into operation on the expiry of
6 months beginning on the day on which this Ordinance is
published in the Gazette—

(@ Part4;
(b) Division 2 of Part 5;
(c) Part10;

(d) Divisions 1, 2 and 3 of Part 11;
(e) Schedules 2 and 3.
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Interpretation

(1) Inthis Ordinance—

Appeal Board (_EZfZE9) means the body established under
section 81(1);

approved plans (&4t £ [E]H1)), in relation to a columbarium, means
plans approved under section 25 (as read with section 26(3), if
applicable) in respect of the columbarium that are, on the
issue of a specified instrument in respect of the columbarium,
annexed to the instrument;

ashes (‘5 K)—

(@ means ashes resulting from the cremation of human
remains, and (except in section 5) includes synthetic
diamonds, jewellery, ornaments and any other materials
transformed from human ashes; and

(b) (except in section 66(2)(a)(iii)(B), (C) and (D) and in the
definition of eligible claimant in section 6(2) of, and in
sections 9(7) and 10(4) of, Schedule 5) includes any

related items interred together with such ashes in the
same niche (if applicable);

authorized officer (JE#Z## A\ &) means any officer appointed
under section 91(3);

authorized representative (& 7 fi {X, %), in relation to an
agreement for the sale of an interment right, means a person
who is authorized under the agreement to claim for the return
of ashes interred under the agreement (other than the person
who operates, keeps, manages or in any other way has control
of the columbarium in which the ashes are, or are to be,
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structures certifiable for a pre-Billcut-off columbarium in
section 4(1) of, and in section 4(2) of, Schedule 2) has the
meaning given by section 2(1) of the Buildings Ordinance
(Cap. 123);

building works (%% T#2) has the meaning given by section 2(1)
of the Buildings Ordinance (Cap. 123);

columbarium (‘& K22 & Fr)—

(@ means any premises that are used, or claimed,
represented or held out to be used, for keeping ashes;
and

(b) includes furnaces for burning offerings and any other
essential ancillary facilities supporting the premises to
be so used; butand

——fe_ (c) in_relation to an application for a licence,
includes—

(i) __any premises that are indicated in the application as
being intended to be used for keeping ashes; and

(i1) _furnaces for burning offerings and any other
essential ancillary facilities that are indicated in the
application as being intended to support the
premises to be so used; but

(d) excludes premises used or to be used for scattering ashes
with the permission of the Director under section 118(1)
of the Public Health and Municipal Services Ordinance
(Cap. 132);

columbarium premises (‘& KZZEFTEZFT) means the premises
comprising a columbarium;

commencement of ash disposal notice (& MKz B 1 )—see
section 8 of Schedule 5;
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dedicated person (5 fitZ£3%) means—

(@) inrelation to a niche or any other area in a columbarium
in which ashes of a person are interred—the person; or

(b) in relation to an interment right (whether in respect of a
niche or any other area in a columbarium)—a person
whose ashes are to be interred by exercising the
interment right, whether or not the person is living and
whether or not a specific niche or area is allocated,;

deed of mutual covenant (22#Z) has the meaning given by section
2 of the Building Management Ordinance (Cap. 344);

Director (&) means the Director of Food and Environmental
Hygiene;

enactment date (1|2 H Hf) means the day on which this Ordinance
is published in the Gazette;

exemption (A% E) means an exemption issued or renewed under
section 13;

inter (ZZ7%), in relation to ashes of a person—

(@) means keep the ashes in, on or at any premises in any
manner—

(i) whether or not the ashes are kept in a container;
and

(if)  whether or not the ashes or container of ashes are
or is kept in a niche; but

(b) excludes scatter ashes in, on or at any premises with the
permission of the Director under section 118(1) of the
Public Health and Municipal Services Ordinance (Cap.
132);

interment right (ZZf), in relation to a columbarium, means the
right to inter ashes in the columbarium—
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(a) —whetherornotinaspecific niche orarea;and
(b) whether or not for a definite period;
lease (fH#2)—
(@ means a Government lease; and
(b) includes any undivided share in a Government lease;

licence (f#H&) (except in section 4(2) and in section 4(2)(a) of
Schedule 2) means a licence issued or renewed under section
13;

Licensing Board (£%/%Zz &%) means the board established under
section 8;

niche (F&fi7) means a compartment, cubicle or vault that is used, or
claimed, represented or held out to be used, for keeping ashes
of one or more persons usually with the ashes of each person
in a container;

non-compliant structures (& }H %2597 )—see section 4(1) of
Schedule 2;

owner (#5 A\, in relation to any premises—
(@ means—

(i) a person holding the premises directly from the
Government, whether under a lease, short term
tenancy or otherwise;

(i) amortgagee in possession; or

(iii) a person who receives the rent of the premises,
solely or with another, on the person’s own behalf
or that of another person, or who would receive the
rent if the premises were let to a tenant; and

(b) if a person referred to in paragraph (a) cannot be found
or ascertained or is absent from Hong Kong or is under a
disability—also means the agent of the person; but
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pre-Billcut-off columbarium (FZEEERTS KZEFT) means a
columbarium that was in operation, and in which ashes were
interred in  niches, immediately before the Bl
announRecementcut-off time;

premises (& ff7) includes a place and, in particular, includes—
(@ any land or building;

(b) a vehicle, wvessel, aircraft, hovercraft or other
conveyance, if stationary;

(c) astructure (whether or not movable or offshore); and
(d) a part of any of the premises described in paragraph (a),
(b) or (c);
purchaser (&), in relation to an interment right in respect of a
columbarium, (except in Division 1 of Part 5 and in Schedule

4) means the person to whom the right is sold, whether or not
to the person as dedicated person;

qualified professional (& & EH ¥ A1), in relation to any
provision of this Ordinance, means the person or persons
specified under section 96 in relation to that provision;

Secretary (f5+) means the Secretary for Food and Health;
sell (H{E)—see section 3;

seller (& 77), in relation to an interment right in respect of a
columbarium, (except in Division 1 of Part 5 and in Schedule
4) means the person by whom the right is sold;

specified form (f5HH£% =) means the form specified by the
Licensing Board,;

specified instrument (5§84 322) means—
(@ alicence;
(b) an exemption; or
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(c)—atemporary suspension-of tiabitity;

specified officer (#§84 A &) means the Director, an authorized
officer or a public officer;

structures certifiable for a pre-Billcut-off columbarium (=] g5
FEEATE K B P s R i 55 ) —see section 4 of
Schedule 2;

temporary suspension of liability (%2 £FEEF{1-E) means a
temporary suspension of liability issued or extended under
section 13;

tenancy (FH &) (except in section 2(b)(ii)(B) of Schedule 4)
means—

(@) ashort term tenancy granted by the Government; or

(b) an agreement entered into between private parties for the
letting or leasing of any premises;

unauthorized development (?&f52%f#) has the meaning given by
section 1A of the Town Planning Ordinance (Cap. 131);

unleased land (GR3tFH 1-H) has the meaning given by section 2 of
the Land (Miscellaneous Provisions) Ordinance (Cap. 28);

validity period (75 %4 HH)—see section 15.

(2) Inthis Ordinance, a reference to an application for a specified
instrument is a reference to—
(@ an application for the issue or renewal of a licence;

(b) an application for the issue or renewal of an exemption;
or

(c) an application for the issue or extension of a temporary
suspension of liability.

(3) In this Ordinance, a reference to any of the following is to be
construed in accordance with the provisions of Part 1 of
Schedule 2—
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(6)

(b) compliance with the planning-related requirements;
(c) compliance with the building-related requirements.

In this Ordinance, a reference to unlawful occupation of
unleased land is a reference to the occupation of unleased land
in contravention of section 4 of the Land (Miscellaneous
Provisions) Ordinance (Cap. 28).

In this Ordinance, a reference to occupation of land as is
necessary for, or ancillary to, the operation of a columbarium
is a reference to the occupation of land by—

(@ any building or building works containing niches used or
intended to be used for the interment of ashes; or

(b) furnaces for burning offerings and any other essential
ancillary facilities supporting the building or building
works referred to in paragraph (a) to be used as referred
to in that paragraph.

Unlawful occupation of unleased land as is necessary for, or
ancillary to, the operation of a columbarium is to be construed
accordingly.

In this Ordinance, a reference to unauthorized development
undertaken or continued as is necessary for, or ancillary to,
the operation of a columbarium is a reference to the
unauthorized development in the form of—

(@ any building or building works containing niches used or
intended to be used for the interment of ashes; or

(b) furnaces for burning offerings and any other essential
ancillary facilities supporting the building or building
works referred to in paragraph (a) to be used as referred
to in that paragraph.
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ancillary to, the operation of a columbarium is a reference
to—

(@ building or building works that contain niches used or
intended to be used for the interment of ashes; or

(b) building or building works that are furnaces for burning
offerings and any other essential ancillary facilities
supporting the building or building works referred to in
paragraph (a) to be used as referred to in that paragraph.

In this Ordinance, a reference to non-compliant structures
necessary for, or ancillary to, the operation of a columbarium
is a reference to non-compliant structures that are structures
necessary for, or ancillary to, the operation of the
columbarium within the meaning of subsection (7).

If a specified instrument is transferred under section 38, a
reference in this Ordinance to the person holding the
instrument is to be construed as a reference to the person to
whom it has been transferred.

Meaning of sale of interment right

For the purposes of this Ordinance—

sell (&), in relation to an interment right, includes—

(2)

(@) offer the interment right for sale; and

(b) make an agreement for the sale of the interment right to
another person.

For the purposes of this Ordinance, a sale of an interment
right in respect of a columbarium includes a disposition of the
interment right to a person if the person, directly or indirectly,
in connection with the disposition makes payments (whether
or not any of the payments are described as donations) in one
or more of the following manners—
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interment rigiht lasts;
(b) pays a fixed sum, by instalment or otherwise;
(c) makes payments in any other manner.
(3) For the purposes of this Ordinance—

(@) asale of an interment right in respect of a columbarium
includes—

(i) such a sale, even before the columbarium is
constructed;-or

(i) such a sale, even if no dedicated person is named;
and

(iii)  such a sale to a person for resale; and

(b) a sale of an interment right in respect of a niche in a
columbarium includes a sale of an interment right in
respect of—

(i) a particular niche, or a niche to be allocated, in the
columbarium; or

(i) aniche in existence, or a niche to be constructed, in
the columbarium.

4. Ordinance not applicable to Government columbaria, private
cemeteries, private crematoria, undertakers of burials, etc.

(1) This Ordinance does not apply to any of the following—

(@) a columbarium that is built, operated, administered or
maintained by the Government, including one that is in a
Government crematorium specified in Part 5 of the Fifth
Schedule to the Public Health and Municipal Services
Ordinance (Cap. 132);

(b) a columbarium that is in a private cemetery specified in
Part 2 of that Schedule;
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(d)

person specified in Part 2A of that Schedule;

an authorized private crematorium specified in Part 6 of
that Schedule to the extent that the keeping of ashes in it
is transient and incidental to its operation as a
crematorium.

(2) This Ordinance (except Part 7 and Schedule 5) does not apply
to a columbarium if—

(@)

(b)

it is the-place-of business-of apersen-heldingin premises
specified, in a licence underreferred to in the
Undertakers of Burials Regulation (Cap. 132 sub. leg.
CB3);), as the licence holder’s place of business; and

thatthe licence does not prohibit the keeping of ashes in
that place of business.

5. Ordinance not applicable to premises where ash transforming
work is carried out

(1) This Ordinance does not apply to any premises that are used
for carrying out the transformation work in respect of any
ashes (workplace) if—

(a)
(b)
(©)
(d)

(€)

the workplace is not situated within any columbarium
premises;

the keeping of ashes in the workplace is transient and
incidental to the carrying out of the transformation work;
no interment right in respect of the workplace is sold;

no person may be allowed to pay worship, and no ritual
offerings may be given, in the workplace to any
deceased person; and

the person operating, keeping, managing or in any other
way having control of the workplace—
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synthefic materials to and from the workplace;

(i) has entered the following particulars into the
register—

(A) the name of each deceased person whose
ashes are delivered to the workplace, and the
date of the delivery of those ashes to the
workplace; and

(B) the description of the synthetic material that
the ashes of each deceased person are
transformed into, and the date of the delivery
of the synthetic material and the remaining
ashes (if any) from the workplace; and

(iii) makes the register available for inspection, on
request, by the Director or an authorized officer.

(2) In this section—

synthetic material (A #&%7#}), in relation to any ashes, means the
synthetic diamond, jewellery, ornament or other material
transformed from the ashes or part of the ashes;

transformation work (§#/{E T F), in relation to any ashes—

(@) means the manufacturing process by which the ashes, or
part of the ashes, are transformed into synthetic material;
and

(b) includes any activity that is ancillary to any such
manufacturing process (such as the delivery and
collection of the ashes or the synthetic material).

(3) In this section, a reference to giving ritual offerings includes a
reference to—

(@) the laying of flowers or wreaths; or
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sacrificial articles.

6. Ordinance not applicable to premises where transient
exhibition of ashes is held

This Ordinance does not apply to any premises during the time
when an exhibition of ashes is held in, on or at them if—

(@)
(b)
(©)
(d)
(€)

the exhibition is held for a period of not more than 14
days;

ashes are kept in, on or at the premises only for the
purpose of the exhibition;

no more than 10 containers of ashes are kept in, on or at
the premises;

each container contains, or is claimed, represented or
held out to be containing, the ashes of only 1 person; and

no interment right in respect of the premises is sold.

7. Ordinance not applicable to domestic keeping of ashes

(1) This Ordinance does not apply to the keeping of ashes in any
domestic premises if—

(a)
(b)

no more than 10 containers of ashes are kept in the
premises; and

each container contains, or is claimed, represented or
held out to be containing, the ashes of only 1 person.

(2) In this section—

domestic premises ({¥ 3£ ) means premises used solely or
principally for residential purposes and constituting a separate
household unit.
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Private Columbaria Licensing Board
8. Establishment of Licensing Board
(1) A board is established with the name “Private Columbaria
Licensing Board” in English and “F.& & KB EEE
=" in Chinese.
(2) Schedule 1 (which makes provisions about the constitution
and proceedings of the Licensing Board) has effect.
9. Functions and powers of Licensing Board

The functions of the Licensing Board are—

(@) to regulate the operation and management of columbaria
and, in particular—

(i) to consider and determine applications made to it
under this Ordinance;

(i) to issue guidelines and codes of practice about the
operation and management of columbaria; and

(ili) to handle complaints against, and investigate into
irregularities of, operators of columbaria and to
exercise the power to revoke or suspend a specified
instrument or other disciplinary powers under this
Ordinance; and

(b) to do any other things that the Licensing Board is
required or authorized to do by this Ordinance.
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(2) The Licensing Board has all ancillary powers that may be
necessary to enable it to perform its functions.
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Part 3
Control on Operation of Columbaria
10. Restriction on operating columbarium

D)

(2)

®3)

(4)

A person must not operate, keep, manage or in any other way
have control of a columbarium, otherwise than under a
licence.

Subsection (1) does not prohibit a person from operating,
keeping, managing or in any other way having control of a
columbarium, otherwise than under a licence, if—

(@) the person does not sell any interment right in respect of
the columbarium; and

(b) the person holds, in respect of the columbarium—
(i) anexemption; or
(i) atemporary suspension of liability.
If—
(@ aspecified instrument in respect of a columbarium; or

(b) an authorization under a licence to sell interment rights
in respect of a columbarium,

is suspended, a person who operates, keeps, manages or in any
other way has control of the columbarium under the specified
instrument or licence does not contravene subsection (1) in
respect of the columbarium if all the requirements, terms and
conditions imposed by the Licensing Board upon suspending
the specified instrument or authorization are complied with.

A person does not contravene subsection (1) in respect of a
columbarium merely by giving an undertaking to carry out the
prescribed ash disposal procedures (within the meaning of
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actually carrying out the procedljres.

Offences relating to section 10

)

(2)

®3)

If a person contravenes section 10(1) in respect of a
columbarium—

(a)
(b)

the person commits an offence; and

each person who is the owner, tenant, lessee or person in
charge of the columbarium premises commits an
offence.

A person who commits an offence under subsection (1) is
liable—

(a)
(b)

on summary conviction to a fine of $2,000,000 and to
imprisonment for 3 years; and

on conviction on indictment to a fine of $5,000,000 and
to imprisonment for 7 years.

A person charged with an offence under subsection (1) in
respect of any premises has a defence if the person establishes
that, at the time of the alleged offence—

(a)

(b)

the person did not know and could not have reasonably
known that the premises concerned were a columbarium;
or

the person believed on reasonable grounds that the
person who operated, kept, managed or otherwise had
control of the columbarium—

(i) did so under a licence; or

(i) did not sell any interment right in respect of the
columbarium and held, in respect of the
columbarium, an exemption or temporary
suspension of liability.
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taken to have established a fact that needs to be established for
the purpose of a defence under subsection (3)(a) or (b) if—

(@) there is sufficient evidence to raise an issue as to that
alleged fact; and

(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

(5) Subsection (1) has effect subject to section 73(1).
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Part 4

Instruments Required for Operating Columbaria

Division 1—General Provisions

12. Interpretation of Part 4
In this Part—

ash interment capacity (5 K 22 &), in relation to a
columbarium in respect of which a licence is applied for or is
issued, means the following particulars—

ash

(a)

(b)

(©)

the maximum number of containers of ashes that may be
interred in each niche in the columbarium, and the total
maximum number of sets of ashes that may be interred
in the niches;

the total maximum number of sets of ashes that may be
interred otherwise than in niches in any area in the
columbarium; and

the total maximum number of sets of ashes that may be
interred in the columbarium;

interment layout (& X Z B A7 /&), in relation to a
columbarium, means the following particulars—

(@)
(b)

(©)

the location and serial numbering of niches in the
columbarium;

¢if a licence is applied for or is issued in respect of the
columbarium)}—any area in the columbarium in which
ashes may be interred otherwise than in niches; and

¢if an exemption is applied for or is issued in respect of
the columbarium that is a columbarium of a Chinese
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reIiQious ash pagoda (as defined by section 55(14));

ash interment quantity (& /K Z X % &), in relation to a
columbarium, means the following particulars—

(@ the number of containers of ashes interred in each niche
in the columbarium and the total number of sets of ashes
interred in the niches;

‘ (b) {if a licence is applied for or is issued in respect of the
columbarium)}—the number of sets of ashes that are
interred otherwise than in niches in any area in the

columbarium; and

(c) the total number of sets of ashes that are interred in the
columbarium.

13. Licence, exemption and temporary suspension of liability

The Licensing Board may, on application and subject to any
conditions that the Licensing Board thinks fit to impose_in addition
to the conditions mentioned in section 29, 32 or 35 (as the case

requires)—

(@) issue or renew a licence in respect of a columbarium;

(b) issue or renew an exemption in respect of a pre-Billcut-
off columbarium; or

(c) issue or extend a temporary suspension of liability in
| respect of a pre-BiHcut-off columbarium.

14. Time limit for application for specified instrument

(1) Subject to subsection (2), an application for the issue of a
licence in respect of a columbarium may be made to the
Licensing Board at any time after the expiry of 6 months
beginning on the enactment date.
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(6)

respeéf of a pre-BiHcut-off columbarium must be made to the
Licensing Board at any time—

(@) after the expiry of 6 months beginning on the enactment
date; but

(b) before the expiry of 9 months beginning on that date.

An application for the renewal of a licence or exemption must
be made to the Licensing Board not later than 18 months
before the expiry of the validity period of the licence or
exemption (as the case requires).

Subject to subsection (5), an application for the extension of a
temporary suspension of liability must be made to the
Licensing Board not later than 12 months before the expiry of
the validity period of the temporary suspension of liability.

If the validity period of a temporary suspension of liability
does not exceed 12 months, an application for the extension of
the temporary suspension of liability must be made to the
Licensing Board not later than the date specified by it.

Despite subsections (2), (3), (4) and (5), the Licensing Board

may consider an application for a specified instrument out of

time if—

(@) the applicant has a reasonable excuse for failing to make
the application within time; and

(b) in all the circumstances of the case, the Licensing Board
considers that it is just and equitable to consider the
application.

Validity period of specified instrument

)

The Licensing Board may, in its discretion, determine the
term for which the specified instrument is issued, renewed or
extended (validity period).
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Q)

(6)

the followingj—
(@ where—

(i) the columbarium premises are held directly from
the Government under a lease—the remainder of
the term of the lease; or

(if) the columbarium premises are occupied under a
tenancy—the remainder of the term of the tenancy;

(b) 10 years.
The validity period of an exemption must not exceed—

(@) where the columbarium premises are held directly from
the Government under a lease—the remainder of the
term of the lease; or

(b) where the columbarium premises are occupied under a
tenancy—the remainder of the term of the tenancy.

The validity period of a temporary suspension of liability must
not exceed 3 years.

Subject to subsections (2)(b) and (4), where the columbarium
premises are occupied under a short term tenancy granted by
the Government, the validity period of a specified instrument
issued, renewed or extended in respect of the premises may be
concurrent with the period for which the short term tenancy
lasts.

A specified instrument in respect of which an application for
renewal or extension is made in accordance with section 14,
and which expires prior to the determination by the Licensing
Board of the application, remains in effect until the
determination of the application unless—

(@) the application is withdrawn;
(b) the specified instrument is revoked under section 39;
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referred to in subsection (2)(a)(i) or (ii) expires; or

(d) for an exemption—the term referred to in subsection
(3)(a) or (b) expires.

(7) A licence may be subject to review within its validity period
on the dates specified in the licence.

(8) A temporary suspension of liability may not be extended more
than once, unless exceptional circumstances exist.

No specified instrument issued if columbarium subject to
specified law enforcement action

(1) Subsections (2) and (3) have effect despite section 13.

(2) The Licensing Board may not grant an application for the
issue of a specified instrument in respect of a columbarium
if—

(@ the operation of the columbarium, or any part of it,
constitutes an  unauthorized  development in
contravention of section 20(7) or 21(1) of the Town
Planning Ordinance (Cap. 131); and

(b) in respect of the unauthorized development—

(i) proceedings for prosecution of an offence under
section 20(8) or 21(2) of that Ordinance have been
instituted, whether against the applicant or any
other person, before the making of the application;
or

(i) anotice—

(A) has been served, whether on the applicant or
any other person, under section 23(1) or (2) of
that Ordinance before the making of the
application; and

(B) has not been complied with or withdrawn.
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issue of a specified instrument in respect of a columbarium

if—

(@ any building or building works in, on or at the
columbarium, or any part of it, have been completed or

carried out in contravention of section 14(1) of the
Buildings Ordinance (Cap. 123); and

(b) in respect of the building or building works, an order
under section 24(1) of that Ordinance—

(i) has been served, whether on the applicant or any
other person, before the making of the application;
and

(i) has not been complied with or withdrawn.
Division 2—Eligibility Criteria

Subdivision 1—L.icence for Operating Columbaria (Including
Selling Interment Rights)

17. Licence—eligibility based on legal compliance, premises held
from Government, etc.

(1) The Licensing Board may refuse an application for the issue
of a licence in respect of a columbarium if—

(@ the applicant fails to prove to the satisfaction of the
Licensing Board that the columbarium complies with all
of the following—

(i) the land-related requirements;
(if)  the planning-related requirements;
(iif)  the building-related requirements; or

(b) the applicant fails to prove to the satisfaction of the
Licensing Board that the applicant holds the
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3)

under a lease.

Despite section 13, the Licensing Board may grant an
application for the issue of a licence in respect of a
columbarium only if a management plan, submitted by the
applicant in respect of the columbarium and covering matters
required under section 95, has been approved by the Licensing
Board.

In relation to an application for the issue of a licence in
respect of a columbarium, where a deed of mutual covenant is
in force in respect of the columbarium premises, the Licensing
Board may refuse the application if the applicant fails to
produce the legal advice required under section 22(3).

18. Modifications of section 17 for pre-Bilcut-off columbarium

)

(2)

In relation to an application for the issue of a licence in
respect of a pre-Bilcut-off columbarium, section 17 is
modified in the manner specified in subsections (2) and (3) if
the applicant proves to the satisfaction of the Licensing
Board—

(@) that the ash interment layout is limited in extent to that
as at the Bil-announcementcut-off time;

(b) that the ash interment capacity is limited to that as at the
Bill-announeementcut-off time; and

(c) that the extent of occupation of land as is necessary for,
or ancillary to, the operation of the columbarium is
limited to that as was necessary for, or ancillary to, its
operation as at the Bill-anneuncementcut-off time.

The Licensing Board may decide not to refuse the application

underonly because the applicant fails to prove the matter

mentioned in section 17(1)(a)(iii}—even) if the pre-Bill
lumbari | . buildi |
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Licensing Board that—

(@ the non-compliant structures necessary for, or ancillary
to, the operation of the columbarium are structures
| certifiable for a pre-BiHcut-off columbarium; and

(b) the requirements applicable to the structures (specified in
section 4(3) of Schedule 2) are complied with.

(3) The Licensing Board may decide not to refuse the application
under-section-17{){b)-even-ifonly because the applicant does
notheldfails to prove the celumbarium-premises-directhyfrom
theGovernment—under—a—lease;matter mentioned in section
17(1)(b) if—

(a) the Licensing Board is of the opinion that it would have
granted the application but for that section; and

(b) the applicant proves to the satisfaction of the Licensing
Board that the applicant has the right to continue to use
the columbarium premises for at least 5 years beginning
on the date on which the licence, if issued, is to take
effect.

‘ Subdivision 2—Instruments for Pre-BiHcut-off Columbaria to
Continue Operation, without Selling Interment Rights

‘ 19. Exemption for pre-BiHcut-off columbarium—eligibility based
on datedness, legal compliance and premises held from
Government or right to occupation

(1) The Licensing Board may refuse an application for the issue
| of an exemption in respect of a pre-Billcut-off columbarium if
the applicant fails to prove to the satisfaction of the Licensing

| Board one or more of the following matters—

(@) that the ash interment layout is limited in extent to that
| as at the Bill-announcementcut-off time;
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(d)
()
()
(@)

(h)

Bill-announcementcut-off time;
that the extent of occupation of land as is necessary for,
or ancillary to, the operation of the columbarium is

limited to that as was necessary for, or ancillary to, its
operation as at the Billanneuncementcut-off time;

that the columbarium commenced operation before 1
January 1990;

that no interment right in respect of the columbarium has
been sold since the Bil-anneuncementcut-off time;

the columbarium complies with the land-related
requirements;

either—

(i) the columbarium complies with the building-
related requirements; or

(if) the non-compliant structures necessary for, or
ancillary to, the operation of the columbarium are
structures  certifiable for a pre-Billcut-off
columbarium, and the requirements applicable to
the structures (specified in section 4(3) of Schedule
2) are complied with;

either—

(i) the applicant holds the columbarium premises
directly from the Government under a lease; or

(i) €f the Licensing Board is of the opinion that it
would have granted the application but for
subparagraph (i3)-)—the applicant has the right to
continue to use the columbarium premises for at
least 5 years beginning on the date on which the
exemption, if issued, is to take effect.
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underonly because the applicant fails to prove the matter

mentioned in subsection (1)(b)—

(@ if—

(i)

(i)

(b) if—
()

(i)

ashes—are—interredthe increase in the pre-Bill
columbarium—after—the Bl —announcementash
interment quantity since the cut-off time butis
limited to ashes interred before the enactment date;
and

the interment right in respect of those ashes was
sold before the Bill-announcementcut-off time; or

the increase in the ash interment quantity since the
cut-off time is limited to ashes are—interred in a
religious ash pagoda (as defined by section 55(14}

in—the—pre-Bill—columbarium—after—the—Bill
ahrnouncement—time—but)) before the enactment
date; and

no fees, charges or other sums were paid, or are
payable, for the interment of the ashes.

(3) For the purposes of subsection (1)(d), the operation of a
columbarium commenced on the earlier of the following

times—

(@) the firstearliest time when a set of ashes was interred in
aany niche in the columbarium;

(b) the firstearliest time when an interment right in respect
of aany niche in the columbarium was sold.
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columbarium—eligibility based on accompanying application
for licence or exemption, etc.

(1) The Licensing Board may refuse an application for the issue
of a temporary suspension of liability in respect of a pre-
Billcut-off columbarium unless the applicant has also made in
respect of the columbarium either or both of the following—

(@ an application for the issue of a licence;

(2)

(b) an application for the issue of an exemption.

The Licensing Board may refuse an application for the issue
of a temporary suspension of liability in respect of a pre-
BiHcut-off columbarium if—

(@) the applicant fails to prove to the satisfaction of the
Licensing Board one or more of the following_matters—

(i)
(i)

(iii)

(iv)

that the ash interment layout is limited in extent to
that as at the Bill-arnouncementcut-off time;

if the applicant also applies for the issue of a
licence in respect of the columbarium—that the ash
interment capacity is limited to that as at the Bill
announeementcut-off time and the ash interment
quantity is limited to that as at the enactment date;

if the applicant also applies for the issue of an
exemption in respect of the columbarium—that the
ash interment quantity is limited to that as at the
Bill-annreuneementcut-off time;

that the extent of occupation of land as is necessary
for, or ancillary to, the operation of the
columbarium is limited to that as was necessary
for, or ancillary to, its operation as at the BiH
anrnouneementcut-off time; or
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the operation of the columbarium (to the extent as shown
in the plans required under section 24) includes unlawful
occupation of unleased land but the applicant—

(i) does not apply to the Director of Lands for lawful
authority to occupy the unleased land; or

(i) does not provide a written declaration to the
Director of Lands that the applicant has no claim to
the unleased land, whether based on possession of
the unleased land before, on or after the date of
application or on any other ground.

(3) The Licensing Board may refuse an application under
subsection (1) if the applicant fails to prove to the satisfaction
of the Licensing Board that the columbarium has been
certified, by a qualified professional, as not posing any
obvious or imminent danger in terms of building safety and
fire safety.

(4) The Licensing Board may decide not to refuse the application
(made together with a related application for the issue of an
exemption) underonly because the applicant fails to prove the
matter mentioned in subsection (2)(a)(iii)—

4@_#“_
(@) if the applicant proves to the satisfaction of the
Licensing Board that—

(i) ashes—are—interredthe increase in the pre-Bill
columbarium—after—the—Bill —announcementash
interment gquantity since the cut-off time butis
limited to ashes interred before the enactment date;
and

(if) the interment right in respect of those ashes was
sold before the Bill-annreuncementcut-off time; or
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(b) if the applicant proves to the satisfaction of the
Licensing Board that—
(i) the increase in the ash interment quantity since the
cut-off time is limited to ashes are—interred in a
religious ash pagoda (as defined by section 55(14)
announcement—time—but)) before the enactment
date; and
(i) no fees, charges or other sums were paid, or are
payable, for the interment of the ashes.
Subdivision 3—Miiscellaneous
21. Considerations relevant to determination of applications

)

2)

)

Subsection (2) applies to the determination by the Licensing
Board of an application for a specified instrument in respect
of a columbarium.

The Licensing Board—
(@ must have regard to the public interest; and
(b) may have regard to any other relevant considerations.

In relation to an application for the issue of a licence or
exemption or an application for the extension of a temporary
suspension of liability, the other relevant considerations
referred to in subsection (2)(b) include (but are not limited
to)—

(@ whether the applicant has or has not complied with, in
respect of the columbarium, the applicable requirements
in Schedule 2; and
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respect of the columbarium towards meeting those
requirements.

(4) For the purposes of subsection (3), a reference to the applicant
in that subsection is to be construed as including a reference
to—

(@) if the applicant is a partner in a partnership—any other
partner in the partnership; or

(b) if the applicant is a body corporate—a director or other
officer concerned in the management of the body
corporate.

Division 3—Application for Specified Instrument
Subdivision 1—General Provisions

22. Form of, and information required for, application

(1) An application for a specified instrument in respect of a
columbarium—

(@ must be made, in writing, to the Licensing Board in the
specified form and in the manner determined by it; and

(b) must be accompanied by—

(i) for an application for the issue of a licence—a
management plan for the Licensing Board’s
approval for the purposes of section 17(2);

(i)  for an application for the issue of an exemption in
respect of a pre-BiHcut-off columbarium (if any
interment right in respect of any niche in the
columbarium was sold before the Bil
announecementcut-off time, but has not been
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exercised—or—has—only been—exercised partiaty)==
the registers required under section 23;

(iii)  the plans of the columbarium; and
(iv) the information, certificates and other documents—
(A) specified in the application form; or

(B) otherwise reasonably required by the
Licensing Board.

(2) Without limiting subsection (1)(b)(iv), the Licensing Board
may, in relation to an application for a specified instrument in
respect of a columbarium, require the applicant to produce
evidence to prove to the satisfaction of the Licensing Board
that the owner of the columbarium premises has, or all the
joint owners or co-owners of the columbarium premises have,
given authorization or consent for the premises to be used as a
columbarium.

(3) In addition to the information required under subsection
(1)(b), an application for the issue of a licence in respect of a
columbarium, where a deed of mutual covenant is in force in
respect of the columbarium premises, must be accompanied
by a written legal advice of a legal practitioner (who is
qualified to practise as counsel or to act as a solicitor in Hong
Kong) confirming that there is no express restrictive covenant
in the deed to the effect that—

(@ any use of the premises as a columbarium is prohibited,;
(b) any commercial use of the premises is prohibited; or
(c) only private residential use of the premises is permitted.

23. Requirements about registers accompanying application

(1) For the purposes of section 22(1)(b)(ii), the following
registers of a pre-Bilcut-off columbarium are to accompany
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columbarium—

(@) aregister on the niches in the columbarium in respect of
which the interment rights were sold before the Bl
anneuncementcut-off time but have not been exercised:;
and

(b) a register on the niches in the columbarium in respect of
which the interment rights were sold before the Bill
anneuncementcut-off time but have only been exercised
partially.

(2) The registers—
(@ must be in the specified form;

(b) must contain the particulars specified by the Licensing
Board; and

(c) must be kept in the manner determined by the Licensing
Board.

Requirements about plans accompanying application

(1) For the purposes of section 22(1)(b)(iii), the plans of a
columbarium that are to accompany an application for a
specified instrument in respect of a columbarium must comply
with the requirements in this section.

(2) The plans must include a site plan, layout plan and floor plans,
each of which must be in the number of copies, and drawn to
the scale, that the Licensing Board requires.

(3) The plans must show the following particulars to be
authorized or permitted by the specified instrument under
application—

(@ the ash interment layout;

(b) {for an application for the issue or renewal of a
licence}—the ash interment capacity;



Private Columbaria Bill

Part 4—Division 3RPart4—Division-6Part 4—Division-1

Clause 25

| £\ Ef I. - f I - I r %1

(d)
(€)

exemption., or for the issue or extension of a temporary
suspension of liability, in respect of a pre-Bilcut-off
columbarium)}—the ash interment quantity;

the extent of occupation of land as is necessary for, or
ancillary to, the operation of the columbarium;-and

the structures necessary for, or ancillary to, the operation
of the columbarium.

(4) A qualified professional must—

(@)
(b)

certify that the current site situation of the columbarium
premises conforms to the plans in all respects; or

if the current site situation of the columbarium premises
does not conform to the plans in all respects—identify
the difference, with annotations, on the plans.

25. Approved plans to be endorsed

(1) The Licensing Board may approve plans of a columbarium for
the purposes of an application for a specified instrument only

)

if—

(@)

(b)

it is satisfied that the current site situation of the
columbarium premises conforms to the plans in all
respects including the particulars specified in subsection
(2); and

having regard to sections 16, 17, 18, 19, 20 and 21, the
Licensing Board decides to grant the application and
authorize or permit the particulars specified in
subsection (2) as shown in the plans.

The particulars are—

(a)
(b)

the ash interment layout;

(for an application for the issue or renewal of a
licence}—the ash interment capacity;
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(d)
(€)

exemption., or for the issue or extension of a temporary
suspension of liability, in respect of a pre-Bilcut-off
columbarium)}—the ash interment quantity;

the extent of occupation of land as is necessary for, or
ancillary to, the operation of the columbarium; and

the structures necessary for, or ancillary to, the operation
of the columbarium.

(3) On approving the plans, the Licensing Board—

(@)
(b)

(©)
(d)

must endorse the approval on each plan in each set of the
plans to that effect;

¢if the Licensing Board endorses the registers required
under section 23 that accompany an application for the
issue of an exemption}—must attach the endorsed
registers to the plans;

must return 1 set of the plans to the applicant; and
may retain the remaining sets of plans.

Subdivision 2—Applications in respect of Pre-BiHcut-off

Columbaria

Application concerning pre-Billcut-off columbarium—evidence

of ash interment layout and quantity, etc. and plans

(1) An application for a specified instrument in respect of a pre-
Bill_cut-off columbarium, to which an eligibility-related
provision is relevant, must be accompanied by evidence of the
following particulars (each is called an eligibility-related
particular)—

(@)

the ash interment layout as at the Bill-arneuncementcut-
off time;
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(d)

(€)

(f)

Iicence)—:.'.[he ash interment capacity as at the Bl
announecementcut-off time;

{for an application for the issue or renewal of an
exemption, or for the issue or extension of a temporary
suspension of liability}—the ash interment quantity as at
the Bill-announcementcut-off time;

the extent of occupation of land as was necessary for, or
ancillary to, the operation of the columbarium as at the
Bill-announeementcut-off time;

the fact that any structures necessary for, or ancillary to,
the operation of the columbarium existed as at the Bill
aRnounecementcut-off time; and

{for an application for the issue of an exemption}—the
firstearliest date on which a set of ashes was interred in
aany niche in the columbarium or the firstearliest date on
which an interment right in respect of aany niche in the
columbarium was sold.

In addition to the plans required under section 24, an
application for a specified instrument in respect of a pre-
Bilcut-off columbarium must also be accompanied by a set of
plans that meet the following requirements—

(@)
(b)

they must show the eligibility-related particulars; and

they must identify the extent (if any) to which the
particulars to be authorized or permitted as referred to in
section 24(3) differ from those as referred to in
paragraph (a).

On approving the plans in accordance with section 25 for the
purposes of an application for a specified instrument in
respect of a pre-Billcut-off columbarium, the Licensing Board
must decide on, and identify, the following in the plans—
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(b)

(©)

unlawful 6ccupation of unleased land as is necessary for,
or ancillary to, the operation of the columbarium and
covered by the temporary suspension of liability;

for an exemption in respect of apre-Billthe columbarium
that is a columbarium of a Chinese temple as referred to
in section 55—the location of the religious ash pagoda
(as defined by section 55(14);)); and

structures certifiable for a pre-Billcut-off columbarium
in, on or at the columbarium as are covered by the
specified instrument.

(4) Insubsection (1)—

eligibility-related provision (Ef&fHE{%:52) means section 18, 19
or 20 or section 4 of Schedule 2.

Notification scheme: proof of particulars about pre-BiHcut-off
columbarium

(1) Inthis section—

(a)

(b)
(©)
(d)

operator (¥ A), in relation to a columbarium, means
a person who operated, kept, managed or in any other
way had control of the columbarium;

eligibility-related provision (ZE#&fHE {5 S2) has the
meaning given by section 26(4);
notifiable particulars (ZH7# #5¥1%5) means batch 1
particulars or batch 2 particulars;

batch 1 particulars (55 1 4Hz¥{%) means any of the
eligibility-related particulars referred to in section
26(1)(a), (b), (c) or (f) or the particulars of furnaces for
burning offerings existing in the columbarium concerned
as at the Bil-announcementcut-off time;
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(f)

of any other facilities (whether or not they are building
or building works) existing in the columbarium
concerned as at the Bil-anneunecementcut-off time that
the operator intended to claim to be relevant to the
eligibility-related particulars referred to in section
26(1)(d) or (e);

the notification scheme is the administrative scheme that
was announced by the Secretary at the Bl
announcementcut-off time—

(i) for the Director or a public officer authorized to act
for the purposes of the scheme (either is called a
scheme officer) to ascertain the notifiable
particulars in the manner described in subsections
(2), (3) and (4); and

(i) for facilitating, in the manner described in
subsections (5), (6) and (7), the determination of
whether any notifiable particulars are proved for
the purposes of an application for a specified
instrument in  respect of a pre-Billcut-off
columbarium.

(2)  Under the notification scheme, an operator of a pre-BiHcut-off
columbarium was—

(a)

(b)

to provide to a scheme officer, in the number of copies
and prepared in the manner as the scheme officer
determined—

(i) astatement of the notifiable particulars; and

(i) any other records relating to the notifiable
particulars as the scheme officer determined; and

to give consent to the scheme officer to enter into the
columbarium during the following periods to verify the
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(4)

()

(6)

(7)

ascertain the notifiable particulars—

(i) for batch 1 particulars—the period beginning at the
Bil-anneuneementcut-off time and ending on 30
June 2014; and

(if)  for batch 2 particulars—the period beginning at the
Bill-anneuncementcut-off time and ending on 31
August 2014.

On entering into the columbarium and verifying the statement
of the notifiable particulars and records provided by the
operator and being satisfied with their accuracy, the scheme
officer might take photographs and make any other records.

After compiling the records, the scheme officer might, if he or
she so desired, prepare—

(a) astatement of the notifiable particulars; and

(b) a set of photographs taken and other records made as the
scheme officer thought fit, relating to the notifiable
particulars (including plans to indicate the location of
any facilities).

Subsections (6), (7) and (8) apply to an application for a
specified instrument in respect of a pre-Bilcut-off
columbarium.

For the purposes of the eligibility-related provisions, a
statement of the notifiable particulars prepared, the
photographs taken and other records (including plans) made,
under the notification scheme by the scheme officer under
subsection (4) is evidence of the notifiable particulars in the
absence of evidence to the contrary.

To avoid doubt, for the purposes of section 26(1)(d) and (¢)—

(@) subsection (6) relates only to proof of the existence of
the furnaces for burning offerings or any other facilities
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e_columbarium—as atthe Bilannouncement ut-cft
time and the occupation of land by the furnaces or
facilities as at that time; and

(b) subsection (6) does not affect the Licensing Board’s
determination of whether the furnaces or facilities fall
within the essential ancillary facilities referred to in—

(i) section 2(1) (definition of columbarium) or section
2(5)(b), (6)(b) or (7)(b); or
(i) paragraph (a)(ii) of the definition of structures

certifiable for a pre-BiHcut-off columbarium in
section 4(1) of Schedule 2.

(8) For the purposes of an application for a specified instrument
in respect of a columbarium that is alleged to be a pre-Bilicut-
off columbarium, the Licensing Board may consider evidence
of the notifiable particulars other than evidence referred to in
subsection (46).

Division 4—Form and Conditions of Specified Instruments

Subdivision 1—L.icence for Operating Columbarium (Including
Selling Interment Rights)

28. Licence—form
(1) Alicence in respect of a columbarium—
(@ must be in the specified form; and
(b) must have annexed to it a set of the approved plans.
(2) The licence must state—

(@) that the person to whom it is issued is authorized to
operate, keep, manage or in any other way have control
of the columbarium; and
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29.

30.

authorization to sell interment rights in respect of the
columbarium.

(3) The licence must specify—
(@) the conditions to which it is subject; and
(b) its validity period.

Licence—conditions about ash interment, non-compliant
structures and management plan

A licence in respect of a columbarium is subject to the following
conditions—

(@) that the number of sets of ashes kept in the columbarium
must be limited to the ash interment capacity shown in
the approved plans;

(b) for a pre-Billcut-off columbarium—that the non-
compliant structures necessary for, or ancillary to, the
operation of the columbarium must be limited to the
structures certifiable for a pre-Billcut-off columbarium
shown in the approved plans; and

(c) that the licence holder must operate and manage the
columbarium in accordance with the management plan
approved for the purposes of section 17(2) in respect of
the columbarium.

Licence—further conditions

Without limiting section 13, the Licensing Board may as it thinks
fit impose conditions on a licence in respect of a columbarium—

(@ restricting any subletting or assignment of the
columbarium premises, or any part of them, in a manner
that is inconsistent with the operation of the
columbarium;
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(©)

(d)

agfeement for the sale of an interment right under
section 47 be met in respect of each agreement for the
sale of an interment right in respect of the columbarium;

on measures relating to building safety, fire safety, other
safety matters, drainage and sewage, including requiring
certificates or reports, by a qualified professional, to be
submitted to the Licensing Board at regular intervals;
and

on measures for minimizing the environmental nuisance
caused to the neighbourhood by the operation of the
columbarium.

Subdivision 2—Exemption

Exemption—form

(1) Anexemption in respect of a pre-Bitcut-off columbarium—

(2)

®3)

(@)
(b)

must be in the specified form; and
must have annexed to it a set of the approved plans.

The exemption must state—

(a)

(b)

that the person to whom it is issued remains prohibited
under section 10 from selling any interment right in
respect of the columbarium; and

that, subject to the prohibition referred to in paragraph
(a), the person is exempted from the requirement under
that section for obtaining a licence for operating,
keeping, managing or in any other way having control of
the columbarium.

The exemption must specify—

(a)
(b)

the conditions to which it is subject; and
its validity period.
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| An exemption in respect of a pre-BiHlcut-off columbarium is subject
to all of the following conditions—

(a)

(b)

subject to sections 53 and 55, that the ashes interred in
the columbarium must be limited to the ash interment
quantity as shown in the approved plans;

that the non-compliant structures necessary for, or
ancillary to, the operation of the columbarium must be
limited to the structures certifiable for a pre-Billcut-off
columbarium shown in the approved plans.

33. Exemption—further conditions

Without limiting section 13, the Licensing Board may as it thinks
fit impose conditions on an exemption in respect of a pre-Billcut-
off columbarium—

(a)

(b)

on measures relating to building safety, fire safety, other
safety matters, drainage and sewage, including requiring
certificates or reports, by a qualified professional, to be
submitted to the Licensing Board at regular intervals;
and

on measures for minimizing the environmental nuisance
caused to the neighbourhood by the operation of the
columbarium.

Subdivision 3—Temporary Suspension of Liability

34. Temporary suspension of liability—form

(1) A temporary suspension of liability in respect of a pre-BiHcut-
off columbarium—

(a)

must be in the specified form; and



Private Columbaria Bill

Part 4—Division 4Rart4—Division-6Part 4—Division-1

Clause 35

35.

(2) The temporary suspension of liability must state—

®3)

(a) that the person to whom it is issued remains prohibited
under section 10 from selling any interment right in
respect of the columbarium; and

(b) that, subject to the prohibition referred to in paragraph
(a), the person’s liability under that section for operating,
keeping, managing or in any other way having control of
the columbarium without a licence is suspended
temporarily.

The temporary suspension of liability must specify—
(@) the conditions to which it is subject; and
(b) its validity period.

Temporary suspension of liability—conditions about steps to be
taken, unleased land and non-compliant structures

D)

(2)

A temporary suspension of liability in respect of a pre-Biticut-
off columbarium for which an application for the issue of a
licence is pending is subject to the condition that its holder
must take, with reasonable expedition, all necessary steps
towards—

(@) meeting the requirements referred to in section 17
(whether or not as modified under section 18); and

(b) procuring the issue of the licence before the expiry of the
temporary suspension of liability.

A temporary suspension of liability in respect of a pre-BiHcut-
off columbarium for which an application for the issue of an
exemption is pending is subject to the condition that its holder
must take, with reasonable expedition, all necessary steps
towards—

(@) meeting the requirements referred to in section 19; and
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the temporary suspension of Iiability.

(3) The temporary suspension of liability is subject to all of the
following conditions—

(a)

(b)

that the extent of unlawful occupation of unleased land
as is necessary for, or ancillary to, the operation of the
columbarium must be limited to that as shown in the
approved plans;

that the non-compliant structures necessary for, or
ancillary to, the operation of the columbarium must be
limited to those as shown in the approved plans.

Temporary suspension of liability—further conditions

Without limiting section 13, the Licensing Board may as it thinks
fit impose conditions on a temporary suspension of liability in
respect of a pre-Billcut-off columbarium—

(a)

(b)

on measures relating to building safety, fire safety, other
safety matters, drainage and sewage, including requiring
certificates or reports, by a qualified professional, to be
submitted to the Licensing Board at regular intervals;
and

on measures for minimizing the environmental nuisance
caused to the neighbourhood by the operation of the
columbarium.

Subdivision 4—Miscellaneous

Conditions about additional fees, etc.

Without limiting Subdivisions 1, 2 and 3 and section 13, the
Licensing Board may as it thinks fit impose conditions on a
specified instrument in respect of a pre-BiHcut-off columbarium
restricting the imposition of any additional fees, charges or other
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accordance with any mechanism for their future revision, specified
or otherwise contained in any agreement for the sale of the
interment right entered into before the Bill-anneuncementcut-off
time.

Division 5—Supplementary Provisions about Specified
Instruments and Related Applications

38. Transfer of specified instrument

(1) Except as provided in this section, none of the following
instruments is transferable—

(@) alicence;

(b) anexemption;

(c) a temporary suspension of liability together with one or
both of the following—
(i) the related application for the issue of a licence;

(if) the related application for the issue of an
exemption.

(2) Subject to subsections (3), (4), (5) and (8), the Licensing
Board may, on application, approve the transfer from a person
in respect of whom an instrument referred to in subsection (1)
is in force to another person (transferee). The fact of the
transfer must be endorsed on the instrument.

(3) The application—

(@ must be made, in writing, to the Licensing Board in the
specified form; and

(b) must be accompanied by the information, certificates
and other documents—

(i) specified in the application form; or
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(4)

(5)

(6)

(7)

(8)

Board.

The Licensing Board may refuse an application for the
transfer of an instrument referred to in subsection (1) if the
transferee fails to prove to the satisfaction of the Licensing
Board that the transferee—

(@ holds the columbarium premises directly from the
Government under a lease; or

(b) has the right to continue to use the columbarium
premises as reguired-bymentioned in section 18(3)(b) or
19(1)(h)(ii) (as the case requires).

On approving the transfer of an instrument referred to in
subsection (1), the Licensing Board may vary the conditions
to which the instrument is subject or impose new conditions.

On determining an application made under this section, the
Licencing Board must notify the applicant in writing of—

(@) the Licensing Board’s decision; and

(b) f the application is refused}—the reasons for the
refusal.

If the Licensing Board exercises its power under subsection
(5) to vary the conditions to which an instrument referred to in
subsection (1) is subject or impose new conditions, the
Licensing Board must notify the transferee in writing of—

(@) the Licensing Board’s decision;
(b) the reasons for the decision; and
(c) the date on which the decision is to take effect.

Subsection (2) does not apply to an instrument referred to in
subsection (1) if—
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(10)

(11)

the Licensing Board under section 39 in respect of the
instrument; or

(b) an application for the renewal or extension of the
instrument has been refused.

Despite the Transfer of Businesses (Protection of Creditors)
Ordinance (Cap. 49) and any rules of common law, a
transferee is liable for all debts and obligations (including all
outstanding, subsisting and future liabilities) in relation to
each agreement for sale of an interment right entered into
before the transfer by the person from whom an instrument
referred to in subsection (1) is transferred and, accordingly,
any such agreement may, after the transfer, be enforced by the
purchaser against the transferee.

A transferee may be indemnified by the person from whom an
instrument referred to in subsection (1) is transferred for all
amounts for which the transferee is made liable under
subsection (9) and for which the transferee would not
otherwise be liable, and the amount of the indemnity may be
recovered by civil proceedings as a debt or liquidated demand.

In this section, a reference to transfer includes—

(@) if the person from whom an instrument referred to in
subsection (1) is transferred is a natural person and that
person dies—a reference to succession; and

(b) if the person from whom an instrument referred to in
subsection (1) is transferred is a partner in a partnership
and there is a change of any partner in the partnership
(whether that person or another partner)—a reference to
a transfer from that person to a partner in the new
partnership (whether to that person, if that person
remains as a partner in the new partnership, or to another
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(12)

subsection (2) is to be construed accordingly. '

The holder of a specified instrument who purports to transfer
the instrument without the Licensing Board’s approval under
this section commits an offence and is liable on conviction to
a fine at level 3 and to imprisonment for 3 months.

Revocation, suspension, refusal to renew or extend and
variation of conditions

(1) Subject to subsection (2), the Licensing Board may—

(2)

(a)

(b)

(©)
(d)

revoke, or suspend for a period the Licensing Board
thinks fit—

(i) alicence; or

(ii) the authorization under a licence to sell interment
rights in respect of the columbarium concerned;

revoke, or suspend for a period the Licensing Board
thinks fit, an exemption or temporary suspension of
liability;

refuse to renew a licence or exemption or refuse to
extend a temporary suspension of liability;

vary any conditions to which any of the following is
subject or impose new conditions on it—

(i) alicence;

(ii) the authorization under a licence to sell interment
rights in respect of the columbarium concerned;

(iii) an exemption;
(iv) atemporary suspension of liability.

The Licensing Board may exercise the powers under
subsection (1)—
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(b)

(©)

(d)

(€)

(f)

exercising the powers in respect of the columbarium,
circumstances exist that would have entitled the
Licensing Board to refuse an application for the issue of
the specified instrument under section 17 (whether or not
as modified under section 18); or section 19 or 20 had it
been necessary to determine such an application at that
time;

if the person holding the specified instrument
(instrument holder) has failed to comply with—

(i) acondition to which the instrument is subject; or
(i) an enforcement notice served under section 62;

if the application on the basis of which the specified
instrument has been issued, renewed or extended, or a
plan submitted in connection with such an application,
contains information that is false or misleading in a
material particular;

if the instrument holder has been convicted of an offence
under this Ordinance;

if it appears to the Licensing Board that—

(i) the columbarium has ceased to be operated as such
or to exist; or

(if) the instrument holder has ceased to operate the
columbarium;

if the instrument holder is a body corporate other than a
company or (where the instrument holder is a partner in
a partnership) if any partner in the partnership is a body
corporate other than a company, and the body corporate
is dissolved;
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(h)

instrument holder is a partner in a partnership) if any
partner in the partnership is a company, and—

(i)

(i)

(iii)

(iv)
(v)

a resolution for voluntary winding up (as defined
by section 228(2) of the Companies (Winding Up
and Miscellaneous Provisions) Ordinance (Cap.
32)) is passed by the company;

a winding-up statement in respect of the company
is delivered to the Registrar of Companies under
section 228A of the Companies (Winding Up and
Miscellaneous Provisions) Ordinance (Cap. 32);

a winding-up order under the Companies (Winding
Up and Miscellaneous Provisions) Ordinance (Cap.
32) is made against the company;

the company is dissolved under the Companies
Ordinance (Cap. 622); or

{where the company is a registered non-Hong
Kong company (as defined by section 2(1) of the
Companies Ordinance (Cap. 622))——the
company’s name has been struck off the
Companies Register under section 798 of that
Ordinance; or

if a natural person who is the instrument holder, or is a
partner in a partnership who is the instrument holder or
is any other partner in that partnership—

(i)
(ii)

dies;
is, in accordance with the Mental Health Ordinance
(Cap. 136), found by the court to be of unsound

mind and incapable of managing himself or herself
and his or her affairs;
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®3)

Bank'ruptcy Ordinance (Cap. 6) or has entered into
a composition or arrangement with his or her
creditors without paying the creditors in full; or

(iv) is serving a sentence of imprisonment, whether in
Hong Kong or elsewhere, at any time during the
validity period of the specified instrument.

If the Licensing Board exercises any power under this section
in respect of a specified instrument held by a person, the
Licensing Board must notify the person in writing of—

(a) the Licensing Board’s decision;
(b) the reasons for the decision; and
(c) the date on which the decision is to take effect.

Variation of condition on application by holder of specified
instrument

)

(2)

The Licensing Board may, on application by the holder of a
specified instrument showing sufficient cause to its
satisfaction, vary any conditions to which the instrument is
subject, by an endorsement on the instrument.

The application—

(@) must be made, in writing, to the Licensing Board in the
specified form; and

(b) must be accompanied by—

(i) if applicable—plans that comply with the
requirements in section 24 and, where appropriate,
section 26(2); and

(i) the information, certificates and other documents—
(A) specified in the application form; or
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Licensing Board.

(3) On determining an application made under this section, the
Licensing Board must notify the applicant in writing of—

(@ the Licensing Board’s decision; and

(b) {if the application is refused}—the reasons for the
refusal.

41. Licensing Board’s decision may be suspended from operation

(1) If a person in respect of whom the Licensing Board made a
decision under section 39(1) appeals against the decision
under section 82, the Licensing Board—

(@ may, on application by the person, suspend the operation
of the decision, pending the determination of the appeal;
or

(b) may, on its volition, suspend the operation of the
decision, pending the determination of the appeal.

(2) An application under subsection (1)(a)—

(@ must be made, in writing, to the Licensing Board within
7 days after the date of the lodging of the notice of
appeal by that person; and

(b) must set out the grounds of the application.

(3) The decision in respect of which an application under
subsection (1)(a) is made is suspended in its operation until
the Licensing Board determines the application.

(4) On determining an application made under subsection (1)(a),
the Licensing Board must notify the person in writing of—

(@ the Licensing Board’s decision; and

(b) {if the application is refused}—the reasons for the
refusal.
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42 Notircation oT changes =
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(@) a person has made an application for a specified
instrument; and

(b) a change occurs that materially affects the accuracy of
the information that the person has provided in
connection with the application,

the person must notify the Licensing Board of the change, in
writing, within 14 days after the date on which the change
occurs.

(2) A change referred to in subsection (1)(b) includes (but is not
limited to) a change of any director, manager, secretary or
other similar officer of the applicant.

3) Ift—

(@ a specified instrument has been issued, renewed or
extended; and

(b) a change occurs that materially affects the accuracy of
the information that the holder of the specified
instrument has provided in connection with the
application on the basis of which the specified
instrument has been issued, renewed or extended, the
holder must—

(i) notify the Licensing Board of the change, in
writing, within 14 days after the date on which the
change occurs; and

(if) provide the information required by the Licensing
Board within the time specified by it.

(4) A change referred to in subsection (3)(b) includes (but is not
limited to) a change of any director, manager, secretary or
other similar officer of the holder of the specified instrument.
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(6)

columbarium decides to cease operating the columbarium, the
holder must notify the Licensing Board of the decision, in
writing, within 14 days after the date of the decision.

A person who contravenes subsection (1), (3) or (5) commits
an offence and is liable on conviction to a fine at level 3 and
to imprisonment for 3 months.

Further provisions on applications relating to specified
instruments

Schedule 3 (which contains further provisions on applications
relating to specified instruments under this Part) has effect.

Division 6—Certificate and Register

Certificate of columbarium use

D)

(2)

As soon as the Licensing Board has issued a specified
instrument to a person (instrument holder) in respect of any
premises for which a land register has been kept under the
Land Registration Ordinance (Cap. 128), the Licensing Board
must issue a certificate of columbarium use.

The certificate—
(@ must state—

(i) that the premises are a columbarium to which this
Ordinance applies;

(i) that a specified instrument is issued in respect of
the columbarium; and

(iii)  the name of the instrument holder; and

(b) must state that the provisions of Part 7 and Schedule 5
on obligations to carry out the prescribed ash disposal
procedures and the power of a specified officer to apply
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columbarium.

(3) As soon as reasonably practicable after the certificate is
issued, the Licensing Board must register the certificate
against the premises in the Land Registry.

45, Register of private columbaria

(1) The Licensing Board must keep a register of private
columbaria, listing each columbarium in respect of which a
specified instrument is in force.

(2) The register is to be kept in the form, and containing the
particulars, that the Licensing Board considers appropriate.

(3) The Licensing Board may keep separate parts under the
register in respect of different types of columbaria.

(4) The register—

(@ must be kept at a place determined by the Licensing
Board; and

(b) must be available for inspection by the general public
during normal office hours free of charge.
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Part 5
Operation of Columbaria

Division 1—Requirements about Agreement for Sale of
Interment Rights

46. Interpretation of Part 5
(1) In this Division—
purchaser (& 77)—see section 47(1);
seller (2 J5)—see section 47(1).

(2) This Division applies to an agreement for the sale of an
interment right entered into on or after the enactment date.

47. Certain agreement for sale of interment right unenforceable
against purchaser

(1) This section applies if a person (seller) enters into an
agreement with another person (purchaser) for the sale, to the
purchaser, of an interment right in respect of a columbarium,
whether or not to the purchaser as dedicated person.

(2) The agreement is not enforceable against the purchaser if the
seller purports to sell under the agreement an interment right
that the seller is not entitled to sell—

(@ where the columbarium premises are held directly from
the Government under a lease—by selling an interment
right in respect of the premises for a term that extends
beyond the term of the lease;

(b) where the columbarium premises are occupied under a
short term tenancy granted by the Government—by
selling an interment right in respect of the premises
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3)

(©)

basis as that for the paymeht of rent for the short term
tenancy; or

where the columbarium premises are occupied under a
tenancy by an agreement entered into between private
parties for the letting or leasing of the premises—by
selling an interment right in respect of the premises for a
term that extends beyond the term of the tenancy.

The agreement is not enforceable against the purchaser
unless—

(@)

(b)
(©)

(d)
(€)

(f)

the seller held a licence in respect of the columbarium at
the time when the agreement was entered into and the
licence is still in force at the time of enforcing the
agreement;

the agreement is in writing and was signed by both the
seller and the purchaser;

the agreement sets out, in clear language—

(i) the information and recommendations prescribed in
Part 1 of Schedule 4; and

(if) the essential terms prescribed in Part 2 of that
Schedule;

the agreement sets out the purchaser’s cancellation rights
under section 48;

the agreement includes a term on whether and, if so, on
what conditions the purchaser’s cancellation rights under
section 48 may be exercised after the interment right has
been exercised;

before the purchaser entered into the agreement, the
seller has explained to the purchaser the information,
recommendations and essential terms as set out in the
agreement;
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(4)

(5)

writing, that the explaﬁation referred to in paragraph (f)
was given to the purchaser;

(h) the seller delivered to the purchaser a copy of the
agreement as soon as possible after it was signed by all
parties, which delivery must be effected—

(i) by personal delivery to the purchaser;
(if) by registered post to the purchaser; or

(iii) in any other manner if receipt of the copy by the
purchaser can be proved; and

(i) any other requirements specified by the Licensing Board
are met.

A purchaser under an agreement that is not enforceable under

subsection (2) or (3) may bring an action in a court to recover

any amounts paid under the agreement together with costs

if—

(@ the purchaser has given a notice of cancellation under
section 48(1) or (2); and

(b) the amount has not been refunded to the purchaser under
section 48(3).

Subsection (4) does not affect, limit or diminish any rights of
a purchaser to claim under an agreement for the sale of an
interment right under the common law rules or equitable
principles or any other Ordinance.

Cancellation of unenforceable agreement

)

A purchaser under an agreement that is not enforceable under
section 47(2) or (3)(a), (b) or (c) may cancel the agreement at
any time after it is entered into by giving the seller a written
notice of cancellation.
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®3)

(4)

()

section 47(3)(d), (e), (M, (g), (h) or (i) may cancel the
agreement within 6 months after the date of the agreement by
giving the seller a written notice of cancellation.

A seller who receives a notice of cancellation under
subsection (1) or (2) must, within 30 days after the date of
receiving the notice, refund to the purchaser all money
received under the agreement.

If the interment right has been exercised, subsections (1), (2)
and (3) apply subject to the term of the agreement referred to
in section 47(3)(e).

This section applies in the case of a transfer approved under
section 38 as if a reference to seller in subsections (1), (2) and
(3) were a reference to the transferee within the meaning of
section 38(2).

Record keeping

)

(2)

©)

A person holding a licence in respect of a columbarium must
keep copies of all agreements for the sale of interment rights
in respect of the columbarium (including agreements avoided
or cancelled) until the expiry of 6 years beginning on the date
the agreement is fully performed or is avoided or cancelled.

A person holding a licence in respect of a columbarium—

(@) must keep a register of agreements for the sale of
interment rights in respect of the columbarium; and

(b) must enter the specified particulars of each of the
agreements into the register within the specified period.

A person holding a licence in respect of a columbarium must
make the copies of agreements kept under subsection (1), and
the register kept under subsection (2), in respect of the
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Director or an authorized officer.'

(4) A person holding a specified instrument in respect of a
columbarium must keep a record—

(@ on interment and disinterment of ashes in and from the
columbarium; and

(b) of the contact details of—
(i) authorized representatives; and
(i) purchasers of the interment rights,
in respect of ashes interred in the columbarium.

(5) A person holding a specified instrument in respect of a
columbarium must make the record kept under subsection (4)
in respect of the columbarium available for inspection, on
request, by the Director or an authorized officer.

(6) A person who contravenes subsection (1), (2), (3), (4) or (5)
commits an offence and is liable on conviction to a fine at
level 3 and to imprisonment for 6 months.

(7) Insubsection (2)(b)—

specified (f5HH) means specified by the Licensing Board.

Division 2—Duties to Exhibit Specified Instruments and
Notices, not to Deviate from Approved Plans, etc.

50. Specified instruments and notices to be exhibited

(1) A person who holds a specified instrument in respect of a
columbarium must exhibit it at a conspicuous place in the
columbarium.

(2) A person who holds an exemption or temporary suspension of
liability in respect of a pre-Billcut-off columbarium must
exhibit at a conspicuous place in the columbarium a notice to



Private Columbaria Bill

Part 5—Division 2Part 5—Division2Part 5—Division-2

Clause 51

63Clause 56

70Clause 55

rooaust oo

51.

©)

(4)

columbarium is an offence under section 11.
A person must not—

(@) alter, deface or make any erasure on a specified
instrument; or

(b) use, or have in the person’s possession with a view to
using, a specified instrument on which an erasure has
been made or which has been wilfully altered or defaced
in any way.

A person who contravenes subsection (1), (2) or (3) commits
an offence and is liable on conviction to a fine at level 3 and
to imprisonment for 3 months.

No alteration or addition in material deviation from approved
plans, etc.

)

)

3)

(4)

Except with the written permission of the Licensing Board, a
person holding a specified instrument in respect of a
columbarium must not cause or permit any alteration or
addition to the columbarium premises that would result in
material deviation from the approved plans in respect of the
columbarium.

A person who contravenes subsection (1) commits an offence
and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.

An application for permission for the purposes of subsection
(1) must be accompanied by plans that comply with the
requirements in section 24 and, where appropriate, section
26(2).

On determining an application for permission for the purposes
of subsection (1), the Licensing Board must notify the
applicant in writing of—
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(b) {if the application is refused}—the reasons for the
refusal.
52. Number of sets of ashes interred restricted

)

)

®3)

The holder of a licence in respect of a columbarium must
ensure that the number of sets of ashes kept in niches, and the
number of those kept otherwise than in niches, are limited to
the respective maximum numbers shown in the approved
plans.

Subject to sections 53 and 55, the holder of an exemption or
temporary suspension of liability in respect of a pre-BiHcut-
off columbarium must ensure that the number of sets of ashes
kept in the columbarium is limited to the total number of sets
of ashes that were kept in the columbarium as at the material
time, as shown in the approved plans.

In subsection (2)—

material time ([ §#H3#E]) means—

(4)

(@) in relation to an exemption—the Bill-anneuncementcut-
off time; or

(b) in relation to a temporary suspension of liability—

(i) if an application for the issue of a licence (but no
application for the issue of an exemption) is
pending in respect of the columbarium—the
enactment date;

(if) if an application for the issue of an exemption is
pending in respect of the columbarium—the BiH
anneuneementcut-off time.

A person who contravenes subsection (1) or (2) commits an
offence and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.
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Billannouneementcut-off time

The ashes of a dedicated person may be interred after the Bill
announeementcut-off time in a niche in a pre-Bilcut-off
columbarium in respect of which an exemption has been issued if—

(a)

(b)

the interment right in respect of the niche was sold
before the BiH-announcementcut-off time, but has not
been exercised or (if more than one set of ashes may be
interred in that niche) has only been exercised partially;
and

the name of the dedicated person has been entered into—

(i) an endorsed register referred to in section 25(3)(b);
or

(ii) the register updated under section 54(2).

54, Records on unused or partially used niches, etc.

(1) The holder of an exemption in respect of a pre-Billcut-off
columbarium must not replace the name of a dedicated person
contained in an endorsed register referred to in section
25(3)(b) or the register updated under subsection (2), or cause
such a name to be replaced, by the name of another person

unless—

(@ the purchaser so requests;

(b) that other person is a relative (as defined by section 6(2)
of Schedule 5) of the dedicated person, whether or not
living, and the purchaser has made a statutory
declaration to confirm that fact; and

(c) the arrangements for effecting changes of the dedicated

person set out in the agreement for the sale of the
interment right (if applicable) have been followed.
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columbarium must—

(a)
(b)

update the endorsed register as soon as practicable after
effecting the changes of a dedicated person;

notify the Director of the change, in writing, within 10
working days after the date on which the change is
effected; and

(c) make the updated register available for inspection, on
request, by the Director or an authorized officer.

(3) If—

(@ the name of a dedicated person contained in an endorsed
register referred to in section 25(3)(b), or the register
updated under subsection (2), is replaced by the name of
another person otherwise than in accordance with
subsection (1); or

(b) the name of the dedicated person shown on the niche in
the pre-Billcut-off columbarium is different from that
entered into such a register,

the holder of an exemption in respect of the columbarium

commits an offence and is liable on conviction to a fine of

$500,000 and to imprisonment for 2 years.

(4) A person who contravenes subsection (2) commits an offence
and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.

55. Interment of ashes in religious ash pagodas
| (1) If a pre-Billcut-off columbarium in respect of which an

exemption has been issued is a columbarium of a Chinese
temple specified under subsection (2), the ashes of the
religious practitioners of that temple may be interred in a
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(2)

®3)

(4)

Q)
(6)

publication of the notice under that subsection.

The Secretary for Home Affairs must, by notice published in
the Gazette, specify for the purposes of subsection (1)—

(@ the columbaria of Chinese temples to which that
subsection applies;

(b) the religious ash pagodas in each of those columbaria in
which ashes may be interred under that subsection;

(c) the number of sets of ashes that may be interred under
that subsection;

(d) the location of those religious ash pagodas (as shown in
the approved plans) in which ashes may be interred
under that subsection; and

(e) the location and serial numbering of the niches
(according to the ash interment layout as shown in the
approved plans) in which ashes may be interred under
that subsection.

The number of sets of ashes specified under subsection (2) in
respect of a pre-BiHcut-off columbarium must not exceed
1 000.

The holder of an exemption in respect of a pre-Bilcut-off
columbarium must ensure that the number of sets of ashes that
may be interred in the columbarium under subsection (1) is
limited to the number of sets of ashes specified by the
Secretary for Home Affairs under subsection (2)(c).

No fees, charges or other sums may be payable for interment
of ashes under subsection (1).

Without limiting sections 31, 32 and 33, a pre-BiHcut-off
columbarium must comply with any requirement or condition
that the Secretary for Home Affairs may impose for the
purpose of determining whether the columbarium is, or
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(7)

(8)
(9)

(10)

subsection (2).

If a pre-Billcut-off columbarium has failed to comply with
any requirement or condition imposed under subsection (6) or
the Secretary for Home Affairs is satisfied that a pre-Bitcut-
off columbarium is no longer eligible to be specified under
subsection (2), he or she—

(@ may decide that the columbarium is to cease to be
specified under subsection (2); and

(b) must notify his or her decision in the Gazette.

A notice published in the Gazette under subsection (2) or (7)
is not subsidiary legislation.

The holder of an exemption in respect of a pre-Billcut-off
columbarium that is a columbarium of a Chinese temple
specified under subsection (2) must—

(@ keep a register of all the religious practitioners of that
temple, whose ashes are interred in the religious ash
pagoda, in compliance with any requirement or
condition imposed under subsection (6); and

(b) make the register available for inspection, on request, by
the Secretary for Home Affairs.

For the purposes of this section, the Secretary for Home
Affairs or a public officer authorized by him or her in writing
has power to do all or any of the following things—

(@ to enter and inspect at all reasonable times a
columbarium of a Chinese temple specified under
subsection (2);

(b) to require the holder of the exemption—

(i) to produce a book, document or any other article;
or
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in that holder’s possession that relates to any matter
referred to in subsection (4), (6) or (9);

(c) to conduct any examination and inquiry that may be
necessary for ascertaining whether subsection (4), (6) or
(9) is being, or has been, complied with.

(11) A person commits an offence if the person—

(@ wilfully obstructs the exercise of a power under
subsection (10); or

(b) without reasonable excuse, fails to produce a book,
document or article required to be produced, or furnish
information required to be furnished, under subsection
(10)(b).

(12) A person who commits an offence under subsection (11) is

liable on conviction to a fine at level 4 and to imprisonment
for 6 months.

(13) A person who contravenes subsection (4) or (9) commits an
offence and is liable on conviction to a fine at level 3 and to
imprisonment for 6 months.

(14) In this section—

Chinese temple (ZE A Ei7%) has the meaning given by section 2 of
the Chinese Temples Ordinance (Cap. 153);

religious ash pagoda (52ZF k), in relation to a pre-Billcut-off
columbarium that is a columbarium of a Chinese temple,
means any part of that columbarium (whether a structure or

otherwise) that is used for the interment of the ashes of the
religious practitioners of that temple;

religious practitioners (f£173), in relation to a Chinese temple,
includes the Buddhist monks and nuns and Taoist priests and
priestesses (as the case requires) residing and serving in that
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members and any other persons related to that temple,
whether as followers, donors or otherwise of that temple).

56. Duty to maintain columbarium

(1) A person holding a specified instrument in respect of a
columbarium must keep the columbarium clean and in good
repair.

(2) A person who contravenes subsection (1) commits an offence
and is liable on conviction to a fine at level 2 and to
imprisonment for 6 months.
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Enforcement
57. Power to inspect columbaria, etc.

(1) The Director or an authorized officer has power to do all or
any of the things set out in subsection (2) for the purposes of
ascertaining whether all or any of the following is being, or
has been, complied with—

)

(a)
(b)
(©)

this Ordinance;
the conditions of a specified instrument;

the management plan approved for the purposes of
section 17(2) in respect of a columbarium.

The things referred to in subsection (1) are—

(@)

(b)

(©)
(d)

to enter and inspect at all reasonable times a
columbarium in respect of which a specified instrument
is in force;

to require a person taking part in the operation or
management of the columbarium—

(i) to produce a book, document or any other article in
the person’s possession that relates to the operation
or management of the columbarium or to any other
activity in respect of the columbarium; or

(i) to furnish any information in the person’s
possession that relates to the operation,
management or activity;

to inspect, examine and copy any such book, document
or article;

to conduct any examination and inquiry that the Director
or authorized officer considers necessary;
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©)

giving effect to the prdvisions of this Ordinance.

A person holding a specified instrument and the employees,
servants or agents of the person must provide the assistance
and information required by the Director or an authorized
officer for exercising the powers under this section.

58. Power to enter and search, etc.

)

(2)

)

If satisfied by information on oath that there are reasonable
grounds for suspecting that there is in any premises any thing
which is or contains, or which is likely to be or to contain,
evidence of an offence under this Ordinance, a magistrate may
issue a search warrant in respect of the premises.

The search warrant may authorize the Director or an
authorized officer to—

(@ break into and forcibly enter the premises and search the
premises;

(b) seize, remove or impound any thing which appears to the
Director or authorized officer to be or to contain, or to be
likely to be or to contain, evidence of an offence under
this Ordinance;

(c) remove by force a person or thing obstructing the
Director or authorized officer in the exercise of a power
conferred on the Director or authorized officer by this
section; and

(d) detain a person found on the premises until the premises
have been searched.

The Director or an authorized officer may exercise any of the
powers referred to in subsection (2) in respect of any premises
without a search warrant issued under subsection (1) if—
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59.

(4)

in the premises any thing which is or contains, or which
is likely to be or to contain, evidence of an offence under
this Ordinance; and

(b) the delay necessary to obtain a search warrant could
result in the loss or destruction of evidence or for any
other reason it would not be reasonably practicable to
obtain a search warrant.

If the Director or an authorized officer seizes, removes or
impounds any thing under subsection (2)(b) (or by the
exercise under subsection (3) of the powers referred to in
subsection (2)(b)), the Director or authorized officer must post
at a conspicuous place outside the premises a notice declaring
the seizure, removal or impoundment.

Power of arrest

)

(2)

)

If the Director or an authorized officer reasonably suspects
that a person has committed or is committing an offence under
this Ordinance, the Director or authorized officer may arrest
the person without a warrant.

The Director or an authorized officer may use all reasonable
means necessary to make the arrest if the person—

(@) forcibly resists the attempt of the Director or authorized
officer to arrest the person; or

(b) attempts to evade the arrest.

If the Director or an authorized officer arrests a person under
this section, the Director or authorized officer must
immediately take the person to the nearest police station or
hand the person over to the custody of a police officer, to be
dealt with in accordance with the Police Force Ordinance
(Cap. 232).
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)

(2)

A person commits an offence if the person—

(@) wilfully obstructs the exercise of a power under section
57(2)(a), (c) or (d), 58 or 59; or

(b) without reasonable excuse, fails to produce a book,
document or article required to be produced under
section 57(2)(b) or furnish information required to be
furnished under that section.

A person who commits an offence under subsection (1) is
liable on conviction to a fine at level 4 and to imprisonment
for 6 months.

Disposal of thing seized, removed or impounded

)

(2)

If any thing seized, removed or impounded under section
58(2)(b) (or by the exercise under section 58(3) of the powers
referred to in section 58(2)(b)) is required, or likely to be
required, for production in evidence in any proceedings under
this Ordinance, the Director may retain the thing until the
proceedings are abandoned or determined.

The Director must, after the proceedings are abandoned or
determined—

(@) return the thing as ordered by the court; or

(b) €if no court order is made}—qive a notice in writing to
the owner of the thing, stating that—

(i) the owner may collect the thing from the Director
within 60 days after the date of the notice; and

(if) unless the owner collects the thing within 60 days
after the date of the notice, it—

(A) is to become the property of the Government,
free from all liens, claims or encumbrances;
and
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manner that the Director thinks fit.
(3) If the owner of the thing has not collected the thing within the
60 days stated in the notice, the thing—
(@) is to become the property of the Government, free from
all liens, claims or encumbrances; and
(b) may be sold or otherwise disposed of in a manner that
the Director thinks fit.
62. Enforcement notice

(1) The Director may, by notice (enforcement notice) served on
the holder of a specified instrument in respect of a
columbarium (recipient), require the recipient to do one or
more of the following—

(2)

(a)

(b)
(©)

to end a contravention of a condition to which the
instrument is subject;

to remedy the consequences of such a contravention;
to prevent the recurrence of such a contravention.

The enforcement notice must state—

(a)

(b)

(©)

(d)

the particulars of the contravention concerned and (if
applicable) the time within which the contravention must
end;

if applicable—the action that the recipient must take to
remedy the consequences of the contravention and the
time within which the action must be taken;

if applicable—the action that the recipient must take to
prevent the recurrence of the contravention and the time
within which the action must be taken;

that a failure, without reasonable excuse, to comply with
the notice is an offence; and
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)

(4)

()

(6)

(i) that, if the recipient fails to take the action referred
to in that paragraph within the stated time, the
Director may arrange for any action that the
Director considers necessary or desirable to be
taken to remedy the consequences of the
contravention or to prevent the recurrence of the
contravention; and

(ii) that the recipient will be liable for the expenses of
taking the action.

The recipient of an enforcement notice who, without
reasonable excuse, fails to comply with the notice commits an
offence and is liable on conviction to a fine at level 3.

If the recipient of an enforcement notice fails to take the
action stated in the notice within the stated time for remedying
the consequences of a contravention stated in the notice or for
preventing the recurrence of such a contravention, the
Director may arrange for any action that the Director
considers necessary or desirable to be taken to remedy the
consequences of the contravention or to prevent the
recurrence of the contravention.

The expenses of any action taken under subsection (4) are
recoverable as a civil debt from the recipient of the
enforcement notice.

An appeal under section 82 against a decision to serve an
enforcement notice does not suspend the operation of the
decision, pending the determination of the appeal, unless the
Director decides otherwise.
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Ash Disposal and Cessation of Columbaria
63. Interpretation of Part 7

In this Part, a reference to carrying out the prescribed ash disposal
procedures is to be construed in accordance with section 7 of
Schedule 5.

64. Application of Part 7

This Part applies to any disposal of ashes interred in a
columbarium, or abandonment of a columbarium, by a person on or
after the enactment date, whether or not the receipt of the ashes for
interment in the columbarium or the operation, keeping,
management or control of the columbarium by the person occurs
before that day.

65. General principles

A person disposing of ashes interred in a columbarium must do so
having regard to the respect for, and the dignity of, the deceased
persons concerned.

66. Operator’s obligations in disposal of ashes

(1) A person who has operated, kept, managed or in any other
way had control of a columbarium must not improperly
dispose of ashes interred in the columbarium.

(2) For the purposes of subsection (1), a person who disposes of
ashes interred in a columbarium does so improperly unless—

(@) the person holds a specified instrument in respect of the
columbarium and—
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(i)

(iii)

of operation of the columbarium;

the ashes are disposed of in accordance with the
terms of any agreement for the sale of an interment
right in respect of the ashes; and

the following particulars of disposal are entered
into the record on interment and disinterment of
ashes kept under section 49(4)—

(A) the name of the dedicated person;
(B) if the ashes are interred in a niche—

(1) the location and serial numbering of the
niche;

(1)  photos showing the exterior and interior
of the niche before disposal; and

(1) the number of containers of ashes, and
any related items interred together with
the ashes, in the same niche;

(C) the name, the Hong Kong identity card
number (if applicable) and the contact details
of the person who has collected the ashes and
the related items (if any) interred together
with the ashes in the same niche (if
applicable);

(D) the date of return of the ashes and the related
items (if any) to the person referred to in sub-
subparagraph (C); and

(E) any—

(1) breach of the agreement for the sale of
the interment right on the part of the
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()

(4)

or
(I1)  other reason for the disposal; or

(b) the person carries out the prescribed ash disposal
procedures.

Without affecting sections 10 and 11, if a columbarium in
respect of which no specified instrument is in force is still in
operation after the grace period, the person who operates,
keeps, manages or in any other way has control of the
columbarium is regarded, for the purposes of subsection (1),
as having improperly disposed of ashes interred in the
columbarium, unless the person carries out the prescribed ash
disposal procedures.

In this section—

grace period (= PR HH) means the period beginning on the

()

enactment date and ending—

(@) on the expiry of 9 months beginning on the enactment
date; or

(b) if an application is made for a temporary suspension of
liability by the expiry of those 9 months—at the time
when the application is finally disposed of or withdrawn.

If an application referred to in paragraph (b) of the definition
of grace period in subsection (4) is refused, it is finally
disposed of at the later of the following—

(@) at the time the period within which an appeal may be
lodged under section 82 against the refusal expires
without an appeal having been lodged;-e¢

(b) if an appeal has been lodged within time—at the time
the appeal is determined or withdrawn.
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67.

subsection (4) by substitutind another period for any period
specified in that subsection.

Abandonment of columbarium operated without specified
instrument issued

)

(2)

®3)

(4)

A person who has operated, kept, managed or in any other
way had control of a columbarium, in respect of which no
specified instrument has been issued, must not abandon the
columbarium.

If the Director or an authorized officer suspects that a
columbarium in respect of which no specified instrument is
issued is not in operation, the Director or authorized officer
may give a notice about the suspected abandonment (notice
about suspected abandonment).

For the purposes of subsection (2), the notice about suspected
abandonment must be—

(@ published in the Gazette once in each of 2 consecutive
months; and

(b) posted at a conspicuous place outside the columbarium.

The notice about suspected abandonment must warn any
person who has operated, kept, managed or in any other way
had control of the columbarium that, unless within 2 months
after the date of the notice, a person gives a specified
response—

(@) a person who has operated, kept, managed or in any
other way had control of the columbarium is liable to be
prosecuted for an offence under section 72; and

(b) a specified officer may apply for an occupation order
under section 74 to enable the officer to carry out the
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ashes in respect of the columbarium.

(5) A person referred to in subsection (1) abandons the
columbarium if—

(@) the notice about suspected abandonment has been given;
but

(b) the person fails to give a specified response within 2
months after the date of the notice about suspected
abandonment.

(6) A person who, without lawful authority or reasonable excuse,
removes or defaces the notice about suspected abandonment
posted under subsection (3)(b) commits an offence and is
liable on conviction to a fine at level 4 and to imprisonment
for 6 months.

(7) In this section—

specified response (F5HHA[=]/E) has the meaning given by section
69.

68. Abandonment of columbarium if specified instrument issued

(1) A person (instrument holder) whose specified instrument in
respect of a columbarium is in force, has expired without
being renewed or extended, or is revoked, must not abandon
the columbarium.

(2) If the Director or an authorized officer suspects that a
columbarium in respect of which a specified instrument is in
force, has expired without being renewed or extended, or is
revoked, is not in operation, the Director or authorized officer
may give a notice about the suspected abandonment (notice
about suspected abandonment).

(3) For the purposes of subsection (2), the notice about suspected
abandonment must be given to the instrument holder.
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—(4)—The notice—about—suspected—abandonment—must-warn—that,

(5)

(6)

(7)

(8)

unless within 2 months after the date of the notice, the
instrument holder gives a specified response—

(@) the instrument holder is liable to be prosecuted for an
offence under section 72; and

(b) a specified officer may apply for an occupation order
under section 74 to enable the officer to carry out the
steps that the officer considers necessary for disposal of
ashes in respect of the columbarium.

If the instrument holder fails to give a specified response
within 1 month after the date of the notice about suspected
abandonment, the Director or an authorized officer may give a
reminder notice.

The reminder notice must warn again that, unless within 2
months after the date of the notice about suspected
abandonment, the instrument holder gives a specified
response—

(@) the instrument holder is liable to be prosecuted for an
offence under section 72; and

(b) a specified officer may apply for an occupation order
under section 74 to enable the officer to carry out the
steps that the officer considers necessary for disposal of
ashes in respect of the columbarium.

The reminder notice under subsection (5) must be—

(@ given to the instrument holder;

(b) published in the Gazette; and

(c) posted at a conspicuous place outside the columbarium.
An instrument holder abandons the columbarium if—

(a) the notice about suspected abandonment has been given;
but
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69.

70.

within 2 months after the date of the notice about
suspected abandonment.

(9) A person who, without lawful authority or reasonable excuse,
removes or defaces the reminder notice posted under
subsection (7)(c) commits an offence and is liable on
conviction to a fine at level 4 and to imprisonment for 6
months.

In this section—
specified response (F5HA[=]/E) has the meaning given by section

(10)

69.

Meaning of specified response

A person gives a specified response for the purposes of section 67

or 68 if—

(@)

(b)

(©)

¢f the person has been issued with a specified
instrument in respect of the columbarium but it has
expired without having been renewed or extended)—the
person applies for the renewal or extension of the
instrument;

{if the person’s specified instrument is in force in respect
of the columbarium)}—the person informs the Director
or authorized officer, in writing, that the person
continues to operate the columbarium; or

the person gives to the Director or authorized officer a
written undertaking to carry out the prescribed ash
disposal procedures in respect of the columbarium,
specifying the particulars that the Director or authorized
officer requires.

Columbarium to continue operation if specified response given

If—
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71.

under section 68 in respect of a columbarium; and

(b) a person whose specified instrument in respect of the
columbarium is in force has given a specified response
within the meaning of section 69—by—informing—the
to-operate-the-columbarium-(l),

the person must continue to operate the columbarium-in—+respeet-of
hict Fiod i ic in force.

Breach of undertaking to carry out prescribed ash disposal
procedures

@ If—

(@) the Director’s notice about suspected abandonment has
been given under section 67 or 68; and

(b) a person has given a specified response within the
meaning of section 69(c) by giving an undertaking to
carry out the prescribed ash disposal procedures,

the person must comply with the undertaking, whether or not
the person has ever operated, kept, managed or in any other
way had control of the columbarium.

(2) A person referred to in subsection (1)(b) fails to comply with
the undertaking referred to in that subsection if the person—

(@) fails to give a commencement of ash disposal notice in
accordance with section 8 of Schedule 5 within 30 days
after the date on which the undertaking is given; or

(b) fails to take a step specified in a commencement of ash
disposal notice at the time specified in that notice for
taking that step and in accordance with Part 2 of that
Schedule.
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A person who contravenes section 66, 67(1), 68(1), 70 or 71
commits an offence and is liable—

(@) on summary conviction to a fine of $2,000,000 and to
imprisonment for 3 years; and

(b) on conviction on indictment to a fine of $5,000,000 and
to imprisonment for 7 years.

Obligations of owner, mortgagee, etc. taking possession of
columbarium premises

)

(2)

®3)

A person (person in possession) who, whether or not as
owner or mortgagee or based on any other interest in any
premises that are a columbarium (but excluding the
Government), takes possession of those premises does not
commit an offence under section 11 merely by taking
possession if the person notifies the Director, in writing, of
that fact within 7 days after the date of taking possession.

The person in possession must carry out the prescribed ash
disposal procedures as soon as reasonably practicable after
taking possession of the premises.

A person in possession is regarded as having contravened
subsection (2) if—
(@) the person is an owner or mortgagee who acquired an

interest in the premises subject to the obligation to carry
out the prescribed ash disposal procedures; and

(b) the person fails to—

(i) give a commencement of ash disposal notice in
accordance with section 8 of Schedule 5 within 30
days after the date of the naotification under
subsection (1); or
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disposal notice—

(A) at the time specified in that notice for taking
that step; and

(B) inaccordance with Part 2 of that Schedule.

(4) Despite subsection (2), a person in possession who is not a
person referred to in subsection (3)(a) may—

(@) invite, in writing, the Director to carry out the steps that
the Director considers necessary for disposal of ashes in
respect of the columbarium on-site; and

(b) allow a specified officer to enter the columbarium
premises for the purposes of carrying out those steps,

for at least 12 months.

(5) A person in possession who is not a person referred to in
subsection (3)(a) is regarded as having contravened subsection
(2) if the person—
(@) failsto—
(i) give a commencement of ash disposal notice in
accordance with section 8 of Schedule 5 within 30

days after the date of the notification under
subsection (1); or

(if) take a step specified in the commencement of ash
disposal notice—

(A) at the time specified in that notice for taking
that step; and

(B) in accordance with Part 2 of that Schedule;
and

(b) fails to act in accordance with subsection (4).

(6) If a person in possession who is a person referred to in
subsection (3)(a) contravenes subsection (2), that person
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(7)

(8)

(9)

(10)

$500,000.

If a person in possession who is not a person referred to in
subsection (3)(a) contravenes subsection (2), that person
commits an offence and is liable on conviction to a fine of
$250,000.

Despite subsection (2), if an application for transfer under
section 38 is received by the Licensing Board, a person in
possession is not required, with the written permission of the
Director, to—

(d) actin accordance with that subsection; or
(b) so act until after the period specified by the Director.

For the purposes of subsection (3)(a), a person in possession
acquired an interest in the premises subject to the obligation to
carry out the prescribed ash disposal procedures if—

(@) at the time of acquisition—

(i) a certificate of columbarium use was registered
under section 44 against the premises; and

(i) no certificate was registered under section 78
against the premises; or

(b) the person in possession is a successor or assign of
another person who acquired the interest in the premises
in circumstances specified in paragraph (a).

For the purposes of subsection (9)(a), the time of acquisition

of an interest in the premises is—

(@) if the person in possession is an owner—the time of
acquiring the ownership of the premises by the person;
or

(b) if the person in possession is a mortgagee—the time of
executing the mortgage deed by the person.
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(12)

operated, kept, managed or in any other way had control of
the columbarium to produce any information (including any
book, document, article, thing, record and register) that the
person in possession reasonably considers necessary to
facilitate the carrying out of the prescribed ash disposal
procedures by the person in possession, and that person is
required to produce the information to the person in
possession.

This section does not affect a right that the person in
possession may have, as owner or mortgagee or based on any
other interest in the premises, to claim compensation against
another person for—

(@) that other person’s failure to deliver vacant possession in
accordance with the terms of the instrument—

(i) entered into by the person in possession in the
capacity as owner or mortgagee in respect of the
premises with that other person; or

(i) by virtue of which the interest of the person in
possession in the premises arises; or

(b) that other person’s other violation of the interest of the
person in possession.

Power to carry out steps necessary for disposal of ashes;
occupation order

)

)

A specified officer may carry out any steps that the officer
considers necessary for disposal of ashes in respect of a
columbarium if the prescribed ash disposal procedures have,
or any step in them has, not been carried out_in respect of the
columbarium.

Without limiting subsection (1), a magistrate may, on an
application by a specified officer and on being satisfied that
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)

(4)

()

(6)

in respect of a columbarium, make an order (occupation
order) empowering the specified officer—

(@) to enter the columbarium premises;

(b) to occupy the columbarium premises, or any part of
them, for a period specified in the order; and

(c) to carry out the steps that the officer considers necessary
for disposal of ashes in respect of the columbarium.

An occupation order may be made, whether or not a person—

(@) is identified as having contravened section 66, 67(1),
68(1), 70, 71 or 73(2); or

(b) is prosecuted for an offence under section 72 or 73(6) or
(7).

This section does not affect any person’s liability for failing to

carry out the prescribed ash disposal procedures as required
by section 66;(2)(b), 71 or 73(2).

If a specified officer reasonably believes that a person has any
information that the officer considers necessary to facilitate
disposal of ashes by the officer under this Ordinance—

(@ the officer may request that person to produce the
information to him or her; and

(b) that person is required to produce the information to the
officer.

A specified officer may, for the purpose of disposal of ashes
under this Ordinance, consider and use any information—

(@ produced under subsection (5);

(b) obtained during an inspection or search under this
Ordinance; or

(c) obtained by the exercise of the powers under an
occupation order.
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information (&#}) includes any book, document, article, thing,
record and register.
(8) Part 1 of Schedule 5 (which provides for the making of an
occupation order and the effect of such an order) has effect.
75. Power of court to order return of ashes
(1) The court may, on application, make an order for the return of
ashes as provided in section 9 of Schedule 5.
(2) Inthis section—
court (£5) means the District Court.
76. Further provisions on ash disposal procedures
Part 2 of Schedule 5 (which contains further provisions on ash
disposal procedures and the recovery of expenses incurred in
connection with the procedures) has effect.
77. Discharge of obligations in respect of disposal of ashes
(1) Subject to section 79, a person to whom an ash disposal
requirement applies in respect of a columbarium is discharged
from all obligations in respect of the disposal of ashes interred
in the columbarium if the person complies with the
requirement.
(2) In subsection (1)—
ash disposal requirement (& K& B E) means the requirement
under section 665(2)(b), 71 or 73(2) to carry out the prescribed
ash disposal procedures.
78. Certificate of cessation of columbarium use

(1) The Licensing Board may, on application and if satisfied
that—
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)

®3)

(4)

out in respect of a columbarium against the premises of
which a certificate of columbarium use is registered
under section 44; or

(b) the steps that a specified officer considers necessary for
disposal of ashes in respect of such a columbarium under
this Ordinance have been carried out by the officer,

issue a certificate that the premises cease to be a
columbarium.

An application for the purposes of subsection (1) must be
made by—

(@ the owner of the premises;

(b) the holder of a specified instrument in respect of the
premises;

(c) the person in possession within the meaning of section
73; or

(d) aspecified officer.

A person to whom a certificate is issued under subsection (1)

in respect of any premises may register the certificate against
the premises in the Land Registry.

On determining an application for the purposes of subsection
(1), the Licensing Board must notify the applicant in writing
of—

(@ the Licensing Board’s decision; and

(b) if the application is refused}—the reasons for the
refusal.



Part 7

Private Columbaria Bill

Clause 79 92

79.

Contractual obligations not affected

Neither this Part nor Schedule 5 affects any claim for compensation
arising out of an agreement for the sale of an interment right in
respect of a columbarium for a breach of the seller’s obligation in
connection with the handling of ashes.
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Part 8
Appeal
80. Interpretation of Part 8

In this Part—
appeal (_EZF) means an appeal under section 82;
appellant (_F3ff \) means a person lodging an appeal;

Chairperson (F/%) means the Chairperson of the Appeal Board
appointed under section 81(3);

Deputy Chairperson (gl F i) means a Deputy Chairperson of the
Appeal Board appointed under section 81(3);

legally qualified (E Ft 354 & #%) means qualified for
appointment as a District Judge under section 5 of the District
Court Ordinance (Cap. 336);

panel member (ZFE[E K E) means a member of the panel of
persons appointed under section 81(2);
party (J5)—

(@ in relation to an appeal against a decision of the
Licensing Board—means the appellant or the Licensing
Board;

(b) in relation to an appeal against a decision of the
Director—means the appellant or the Director;

presiding officer (5#E), in relation to an appeal, means the
presiding officer referred to in section 83(1)(a).
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)

(2)

©)

(4)

()
(6)
(7)

A body is established with the name “Private Columbaria
Appeal Board” in English and “fL & K2 BT FHHFEE
=r” in Chinese.

The Chief Executive may appoint a panel of persons each of
whom—

(@) is neither a member of the Licensing Board nor a public
officer; and

(b) is considered by the Chief Executive to be suitable to
serve on an Appeal Board to hear an appeal.

The Chief Executive may—

(@ appoint a panel member who is legally qualified to be
the Chairperson of the Appeal Board; and

(b) appoint other panel members who are legally qualified to
be Deputy Chairpersons of the Appeal Board.

A panel member—

(@) isto hold and vacate office in accordance with the panel
member’s terms of appointment; and

(b) on ceasing to be a panel member, is eligible for
reappointment.

An appointment under this section must be notified in the
Gagzette.

The Secretary may appoint a public officer to be the secretary
to the Appeal Board.

The Secretary may appoint a legal adviser to advise the
Appeal Board on legal matters relating to an appeal.
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(1) An applicant or a holder of a specified instrument who is
aggrieved by any of the following decisions under this
Ordinance may appeal to the Appeal Board—

(a)

(b)

(©)

(d)
()
()
(9)

a refusal under section 17 (whether or not as modified
under section 18) or section 19 or 20 of an application
for the issue of a specified instrument;

a refusal under section 39(1)(c)—

(i) torenew a licence or exemption; or

(ii) to extend a temporary suspension of liability;
a refusal under section 38(4) of an application for—
(i) the transfer of a licence or exemption; or

(i) the transfer of a temporary suspension of liability
together with one or both of the following—

(A) the related application for the issue of a
licence;

(B) the related application for the issue of an
exemption;

a decision under section 39(1)(a)(i) or (b) to revoke or
suspend a specified instrument;

a decision under section 39(1)(a)(ii) to revoke or
suspend an authorization under a licence;

a refusal of an application for permission for the
purposes of section 51(1);

a decision under section 38(5) or 39(1)(d)—

(i) to vary the conditions to which a specified
instrument is subject; or

(if) to impose new conditions;
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(2)

3)

(4)

)
(k)
(1

the conditions to which a specified instrument is subject;

a refusal of an application made under section 41(1)(a)
for the suspension of the operation of a decision under
section 39(1) pending the determination of an appeal;

a decision under section 62 to serve an enforcement
notice;

a refusal of an application for the issue of a certificate
under section 78;

a refusal of an application made under section 16(2) of
Schedule 5 for the approval of an ash disposal plan.

A person who wishes to appeal under subsection (1) must
lodge a notice of appeal, in the specified form, with the
Appeal Board within 21 days after the date on which the
notice, in writing, of the decision under appeal is given to the
person.

The notice of appeal must—

(@)
(b)
(©)

set out the grounds of the appeal and the facts on which
the appeal relies;

be accompanied by a copy of every document that the
appellant intends to rely on; and

include particulars of every witness whom the appellant
intends to call at the hearing.

The secretary to the Appeal Board must, as soon as
practicable, give a copy of the notice of appeal—

(a)
(b)

if subsection (1)(a), (b), (c), (d), (e), (f), (9), (h), (i) or
(k) applies—to the Licensing Board; or

if subsection (1)(j) or (I) applies—to the Director.
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)
3)
(4)

()

(6)

(7)

For the purposes of an appeal, the Appeal Board consists of—

(@) apresiding officer, who is to preside at the hearing of the
appeal; and

(b) 4 panel members selected by the presiding officer.

Subject to subsections (3), (4) and (5), the Chairperson or a
Deputy Chairperson may act as presiding officer.

The Chairperson must not act as presiding officer if the
Chairperson has a direct or indirect interest in the appeal.

A Deputy Chairperson must not act as presiding officer if the
Deputy Chairperson has a direct or indirect interest in the
appeal.

If the Chairperson and each Deputy Chairperson have a direct
or indirect interest in an appeal, the Secretary may select a
panel member who is legally qualified, and who does not have
a direct or indirect interest in the appeal, to act as presiding
officer.

The presiding officer must not select a panel member to hear
an appeal if the panel member has a direct or indirect interest
in the appeal.

If the term of appointment of the Chairperson or a Deputy
Chairperson, or a panel member selected under subsection (5),
who is the presiding officer at an appeal or a panel member
selected under subsection (1)(b) for the purposes of an appeal
expires during the hearing of the appeal, the Chairperson,
Deputy Chairperson or panel member may continue to hear
the appeal until the appeal is determined.
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(2)

©)

(4)

(5)

(6)

(")

The presiding officer and 4 other panel members constituting
the Appeal Board for hearing an appeal are to be present to
hear and determine the appeal.

However, if after the commencement of the hearing of an
appeal, one or more panel members (other than the presiding
officer) are unable to continue hearing the appeal, the
remaining panel members (so long as their number, including
the presiding officer, is not less than 3) may, with the consent
of the parties, continue to hear and determine the appeal.

Each party to an appeal may—
(@) appear and be present at the hearing of the appeal; and

(b) make representations during the hearing or be
represented by another person, authorized by the party,
in writing, during the hearing.

If a party to an appeal fails to appear on a date set for the
hearing of an appeal without showing reasonable cause for the
failure, an Appeal Board may—

(a) proceed to hear any other party entitled to appear; and
(b) make its decision without hearing the absent party.

A legal adviser may be present at any hearing before the
Appeal Board or deliberations of the Appeal Board to advise
the Appeal Board on legal matters.

When the legal adviser advises the Appeal Board on legal
matters relating to an appeal, the legal adviser must do so in
the presence of every party to the appeal (or the party’s
representative).

However, if the advice is tendered after the Appeal Board has
commenced to deliberate on its findings, every such party or
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(8)

(9)

(10)

(11)

(12)
(13)

the legal adviser has tendered.

In any case where the Appeal Board does not accept the
advice of the legal adviser on a legal matter relating to an
appeal, every party to the appeal (or the party’s
representative) must be informed of this fact.

Except for a question of law—

(@ every question before the Appeal Board is to be
determined by a majority of the members hearing the
appeal; and

(b) if there is an equality of votes in respect of a question to
be determined in an appeal, the presiding officer of the
Appeal Board hearing the appeal is to have a casting
vote in addition to the presiding officer’s original vote.

A question of law to be determined in an appeal is to be
determined by the presiding officer of the Appeal Board
hearing the appeal.

In determining an appeal, an Appeal Board may—
(@) confirm, reverse or vary the decision appealed against;

(b) substitute its own decision for the decision appealed
against; or

(c) make any other order that it thinks fit.
The decision of an Appeal Board on any appeal is final.

The Appeal Board must notify the parties to an appeal in
writing of—

(@ the Appeal Board’s decision;
(b) the reasons for the decision; and
(c) the date on which the decision is to take effect.
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written notification under subsection (13) on the parfies to the
appeal.

85. Powers of Appeal Board
(1) Subject to seetionsections 86 and-section 90, in the hearing of

(2)

®3)

an appeal, the Appeal Board may—

(@) subject to subsection (2), receive and consider any
material—

(i) whether by way of oral evidence, written
statements, documents or otherwise; and

(i)  whether or not it would be admissible in a court;
(b) by notice in writing, summon a person—

(i) to produce to the Appeal Board any document
(including material and information referred to in
section 92) that is relevant to the appeal and is in or
under the custody or control of the person; or

(i) to appear before the Appeal Board and to give
evidence relevant to the appeal,;

(c) administer oaths and affirmations;
(d) require evidence to be given on oath or affirmation; or

(e) make an order prohibiting a person from publishing or
otherwise disclosing any material the Appeal Board
receives.

Subsection (1)(a) does not entitle a person to require the
Appeal Board to receive and consider any material that had
not been made available to the Licensing Board at any time
before the decision under appeal was made.

Any notice or order of an Appeal Board hearing an appeal is
to be issued by the presiding officer of the Appeal Board.
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In relation to an appeal, the appellant, the Licensing Board, the
Director and any other person summoned under section 85(1)(b) are
each to have the same privileges in respect of the disclosure of any
material as if the proceedings before the Appeal Board were
proceedings before a court.

87. Case may be stated for Court of Appeal

(1) The Appeal Board may, before determining an appeal, refer a
guestion of law arising in the appeal to the Court of Appeal
for determination by way of case stated.

(2) On hearing the case, the Court of Appeal may amend the case
or order it to be sent back to the Appeal Board for amendment
in a manner that the Court of Appeal orders.

(3) The Appeal Board is to comply with the order.

88. Offences relating to appeals

(1) In relation to an appeal, a person commits an offence if the
person—

(@ without reasonable excuse, refuses or fails—

(i) to attend and give evidence when required to do so
by the Appeal Board;

(i) to answer truthfully and completely questions put
to the person by the Appeal Board;

(iii) to produce a document that the person is required
by the Appeal Board to produce; or

(iv) to comply with any other lawful order, requirement
or direction made or given by the Appeal Board or
the presiding officer of the Appeal Board; or

(b) disturbs or otherwise interferes with the proceedings of
the Appeal Board.
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®3)
(4)

()

otherwise discloses any material in contravention of an order
under section 85(1)(e).

A person who commits an offence under subsection (1) or (2)
is liable on conviction to a fine at level 5.

It is a defence to a charge for an offence under subsection (2)
for the person charged to prove that the person did not know,
and had no reason for knowing, that the Appeal Board had
made an order under section 85(1)(e) prohibiting the
publication or other disclosure of the material concerned.

A person charged with an offence under subsection (2) is to be
taken to have established a fact that needs to be established for
the purpose of a defence under subsection (4) if—

(@) there is sufficient evidence to raise an issue as to that
alleged fact; and

(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

Chairperson of Appeal Board may make rules and determine
practice or procedure

D)

(2)
)

The Chairperson may make rules—
(@) to provide for the lodging of appeals; and

(b) generally for regulating the practice and procedure of the
Appeal Board.

Rules made under this section are not subsidiary legislation.

The Chairperson may determine any matter of practice or
procedure relating to the hearing of appeals if no provision
governing the matter is made in this Ordinance or in rules
made under subsection (1).
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witnesses

(1) The Chairperson, a Deputy Chairperson or a panel member
performing any functions under this Ordinance is to have the
same privileges and immunities as a judge of the Court of
First Instance in civil proceedings in that court.

(2) A witness appearing before the Appeal Board is to have the
same privileges and immunities of a witness in civil
proceedings in the Court of First Instance.
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Miscellaneous

Delegation and authorization

)

(2)
©)
(4)

Subject to subsection (2), the Director may, in writing,
delegate to a public officer any of his or her functions or
powers under this Ordinance.

The power to delegate conferred by subsection (1) may not be
delegated by the Director.

The Director may appoint in writing a public officer as an
authorized officer for the purposes of this Ordinance.

When exercising a power or performing a function under this
Ordinance, an officer delegated under subsection (1) or an
authorized officer—

(@ may be assisted by such persons as the officer
reasonably requires; and

(b) must produce the officer’s written delegation or
appointment for inspection by any person who
reasonably requires to see it.

Consultation with other authorities and persons

D)

In this section—

specified person (f§5H A +:) means—

)

(@) the Licensing Board; or
(b) the Director.
If;_a columbarium’s compliance with another Ordinance is

relevant for the purpose of a specified person’s performance
of a function under this Ordinance,—a—eelumbarium’s

compliance-with-another-Ordinance-is-relevant and a person
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93.

other Ordinance—

(a)

(b)

(©)

the specified person may consult the other authority and
may, for this purpose, present to the other authority any
statement, photographs, records (including plans) and
other material prepared, taken, made or obtained under
the notification scheme referred to in section 27;

the other authority may present information that it has in
connection with the enforcement of that other Ordinance
to the specified person; and

the specified person may, when performing the function
under this Ordinance, consider and use the information
including producing the information before the Appeal
Board hearing an appeal under Part 8.

(3) A specified person may consult any other authority or any
other person if the expertise of the authority or person is
necessary for or relevant to the performance of a function
under this Ordinance.

Guidelines

(1) The Licensing Board may issue guidelines—

)

(a)
(b)

indicating the manner in which it proposes to perform its
functions under this Ordinance; and

providing guidance on the operation of any provision of
this Ordinance.

Without limiting subsection (1), the Licensing Board may
issue guidelines—

(@)
(b)

indicating the considerations it proposes to take into
account in making a decision under this Ordinance; and

providing guidance on compliance with a provision of
this Ordinance.
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94, Codes of practice

(1) For providing practical guidance in respect of this Ordinance
or conditions imposed under it, the Licensing Board may issue
a code of practice setting out principles, procedures,
guidelines, standards or requirements in relation to
columbaria.

(2) A failure on the part of any person to observe a code of
practice issued under subsection (1) does not of itself render
that person liable to criminal proceedings of any Kkind.
However, in any civil or criminal proceedings (including
proceedings for an offence under this Ordinance), evidence
about the failure may be relied on as tending to establish or to
negative any liability that is in question in those proceedings.

(3) A code of practice is not subsidiary legislation.

95. Management plan

(1) The Licensing Board may require a management plan,
submitted for approval for the purposes of section 17(2) in
respect of a columbarium, to cover matters that the Licensing
Board specifies.

(2) Without limiting subsection (1), the Licensing Board may
require the management plan to cover in respect of the
columbarium concerned—

(@ the holding capacity for visitors and admission control;

(b) the traffic and public transport arrangement or
management;

(c) crowd management;
(d) security management;
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periéds and other days or périods;

(f) a contingency plan in the event of fire or other
emergency situations; and

(g) measures to ensure compliance with guidelines and
codes of practice issued under sections 93 and 94.

96. Qualified professional

(1) The Licensing Board may by notice in writing specify, either
generally or in a particular case or class of cases, either or
both of the following to be a qualified professional for the
purposes of giving certification, or doing any other thing, as
required by a provision of this Ordinance—

(a) an authorized person;

(b) aregistered structural engineer.
(2) The notice is not subsidiary legislation.
(3) In this section—

authorized person (27 A=) and registered structural engineer
(FE M4t TAZEM) have the meanings given by section 2(1)
of the Buildings Ordinance (Cap. 123).

97. Offence of providing false or misleading information
(1) A person commits an offence if the person—

(@ provides information that is false or misleading in a
material particular in, or in connection with, an
application the person makes under this Ordinance in
respect of a columbarium; or

(b) furnishes the Director, an authorized officer or a public
officer with information under this Ordinance knowing
that it is false or misleading in a material particular.
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liable on conviction to a fine of $500,000 and to imprisonment
for 2 years.

98. Liability of directors, partners, etc. for offences
1 If—

(@ a body corporate commits an offence under this
Ordinance; and

(b) itis proved that the offence has been committed with the
consent or connivance of, or is attributable to any
neglect on the part of, any director, manager, secretary
or other similar officer of the body corporate,

the director, manager, secretary or other similar officer
commits the like offence.

@) If—

(@ a partner in a partnership commits an offence under this
Ordinance; and

(b) itis proved that the offence has been committed with the
consent or connivance of, or is attributable to any
neglect on the part of, any other partner in the
partnership or any other person concerned in the
management of the partnership,

the other partner or the other person concerned in the
management of the partnership commits the like offence.

(3) If the affairs of a body corporate are managed by its members,
subsection (1) applies in relation to the acts and defaults of a
member in connection with the member’s functions of
management as if the member were a director of the body
corporate.

4) If—
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99.

100.

101.

offence under this Ordinancé; and

(b) itis proved that the offence has been committed with the
consent or connivance of, or is attributable to any
neglect on the part of, any other member or any
manager, secretary or other similar officer of the
unincorporated body,

the other member or the manager, secretary or other similar
officer commits the like offence.

Time limit for prosecution

Despite section 26 of the Magistrates Ordinance (Cap. 227),
proceedings may be instituted for an offence, other than an
indictable offence, under this Ordinance within 12 months after the
offence is discovered by, or comes to the notice of, the Licensing
Board or the Director.

Fees

(1) The fee for an item specified in column 2 of Schedule 6 is
payable at the time specified in column 3 of that Schedule in
the amount specified in column 4 of that Schedule opposite to
that item.

(2) A fee paid under this section is not refundable.

Amendment of Schedules

(1) The Licensing Board may, with the approval of the Secretary,
by notice published in the Gazette, amend Schedule 3 or 4 or
Part 2 of Schedule 5.

(2) The Secretary may, by notice published in the Gazette, amend
Schedule 1, 6 or 7.
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102: Regulations b

(1) The Secretary may make regulations—

(2)

(@)
(b)

providing for any matter required or permitted to be
prescribed under this Ordinance; or

providing for matters that are necessary or expedient to
give effect to the provisions of this Ordinance.

Without limiting subsection (1), the Secretary may make
regulations—

(a)

(b)

(©)

(d)

(€)

providing for principles, procedures, guidelines,
standards or requirements about the operation and
management of a columbarium, including additional
duties required of an applicant for or holder of a
specified instrument;

restricting any subletting or assignment of the
columbarium premises, or any part of them, in a manner
that is inconsistent with the operation of a columbarium;

requiring that the requirements for enforceability of an
agreement for the sale of an interment right under
section 47 be met in respect of each agreement for the
sale of an interment right in respect of the columbarium;

restricting the imposition of any additional fees, charges
or other sums in respect of an interment right beyond the
amounts, or not in accordance with any mechanism for
their future revision, specified or otherwise contained in
any agreement for the sale of the interment right entered
into before the Bil-anneuncementcut-off time;

providing for measures relating to building safety, fire
safety, other safety matters, drainage and sewage,
including requiring certificates or reports, by a qualified
professional, to be submitted to the Licensing Board at
regular intervals;
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103.

104.

)

(4)

providing—for—measures—for—minimizing——the
environmental nuisance caused to the neighbourhood by
the operation of a columbarium; or

N—

(g) providing for any principles, procedures, guidelines,
standards or requirements relevant to any provisions of
this Ordinance.

Regulations made under this Ordinance may—

(@ be of general application or make different provisions
for different cases or classes of cases; or

(b) contain any incidental, consequential, evidential,
transitional, saving or supplementary provisions that the
Secretary thinks fit.

Regulations under this section may provide that a
contravention of a regulation is an offence and may prescribe
penalties for it of a fine not exceeding level 6 and
imprisonment not exceeding 2 years.

Licensing Board not servant or agent of Government

The Licensing Board is not a servant or agent of the Government
and does not enjoy any status, immunity or privilege of the
Government.

Immunity from civil liability

)

)

A person to whom this subsection applies is not civilly liable
for an act done or omitted to be done by the person in good
faith—

(@ in performing or purportedly performing a function of
the person under this Ordinance; or

(b) in exercising or purportedly exercising a power of the
person under this Ordinance.

Subsection (1) applies to—
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104

(a)—amemberof the Licensing Board:; i

105.

®3)

(4)

(b) amember of a committee of the Licensing Board;
(c) amember of the staff of the Licensing Board; and

(d) the Director, an authorized officer or any other public
officer.

In relation to a person referred to in subsection (2)(d), an act
referred to in subsection (1) includes taking possession of,
breaking open, seizing, removing, impounding or disposing of
property.

Subsection (1) does not in any way affect any liability of the
Government in respect of an act or omission of a public
officer.

Service of documents, etc.

)

A notice, decision or other document required to be given,
issued, notified or served on a person (other than the Appeal
Board, the Licensing Board or a public officer) under this
Ordinance may be given, issued, notified or served—

(@ inthe case of a natural person—
(i) by delivering it by hand to the person;
(if) by sending it by post in a letter—

(A) addressed to the person at the person’s usual
place of residence or business or (if that place
is unknown) at the person’s last known place
of residence or business; or

(B) if the person dies—addressed to the person’s
last known place of residence or business;

(iii) by sending it by fax transmission to the fax number
of the person or (if that number is unknown) to the
last known fax number of the person; or
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electronic mail address of the person or (if that
address is unknown) to the last known electronic
mail address of the person;

(b) inthe case of a partner in a partnership—

(i) by delivering it by hand to the partner authorized in
writing to act for and on behalf of the partnership;

(if) by sending it by post in a letter—

(A)

(B)

addressed to the partner authorized in writing
to act for and on behalf of the partnership at
that partner’s usual place of residence or
business or (if that place is unknown) at that
partner’s last known place of residence or
business; or

if that partner dies—addressed to that
partner’s last known place of residence or
business, and to the usual places of residence
or business of the other partners in the
partnership or (if those places are unknown)
to the last known places of residence or
business of those other partners;

(iii) by sending it by fax transmission to the fax number
of the partner authorized in writing to act for and
on behalf of the partnership or (if that number is
unknown) to the last known fax number of that
partner; or

(iv)

by sending it by electronic mail transmission to the
electronic mail address of the partner authorized in
writing to act for and on behalf of the partnership
or (if that address is unknown) to the last known
electronic mail address of that partner; or
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(i) by delivering it by hand to any place in Hong Kong

(i)

(iii)

(iv)

at which the body corporate carries on business and
giving it to any person in the place who appears to
be concerned in the management of, or employed
by, the body corporate;

by sending it by post in a letter addressed to the
body corporate at its registered office in Hong
Kong or at any place in Hong Kong at which the
body corporate carries on business or (if that office
or place is unknown) at the body corporate’s last
known place of business;

by sending it by fax transmission to the fax number
of the body corporate or (if that number is
unknown) to the last known fax number of the
body corporate; or

by sending it by electronic mail transmission to the
electronic mail address of the body corporate or (if
that address is unknown) to the last known
electronic mail address of the body corporate.

(2) A notice, decision or other document given, issued, notified or
served in accordance with subsection (1) is to be taken, in the
absence of evidence to the contrary, to have been given,
issued, notified or served—

(@) if delivered by hand—on the day after the day on which
it was so delivered;

(b) if sent by post—on the second working day after the day
on which it was posted,;

(c) if sent by fax transmission—on the day after the day on
which it was transmitted; or
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the day on which it was transmitted.

(3) A notice or other document required to be given to, lodged
with or served on the Appeal Board, the Licensing Board or a
public officer under this Ordinance may be given, lodged or
served—

(4)

(@)

(b)
(©)

(d)

by delivering it by hand to the office of the Appeal
Board, the Licensing Board or the officer (as the case
requires) during office hours;

by sending it by post to the office of the Appeal Board,
the Licensing Board or the officer (as the case requires);

by sending it by fax transmission to the fax number of
the Appeal Board, the Licensing Board or the officer (as
the case requires); or

by sending it by electronic mail transmission to the
electronic mail address of the Appeal Board, the
Licensing Board or the officer (as the case requires).

A notice or other document given, lodged or served in
accordance with subsection (3) is to be taken, in the absence
of evidence to the contrary, to have been given, lodged or
served—

(a)
(b)
(©)
(d)

if delivered by hand—on the day after the day on which
it was so delivered;

if sent by post—on the second working day after the day
on which it was posted,;

if sent by fax transmission—on the day after the day on
which it was transmitted; or

if sent by electronic mail transmission—on the day after
the day on which it was transmitted.



Private Columbaria Bill
Part 9

Clause 106 116Clause-106

— o is sabi : and i c Scheddh

1 to, the Electronic Transactions (Exclusion) Order (Cap. 553
sub. leg. B).

106.  Transitionals
The transitional provisions as set out in Schedule 7 have effect.
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107.

Part 10

Implications on Land (Miscellaneous Provisions)
Ordinance, Town Planning Ordinance, Buildings
Ordinance and other Ordinances

Other Ordinances, law and liabilities not affected, unless
expressly provided otherwise

)
(2)

®3)

Subsections (2), (3) and (4) apply, except as expressly
provided to the contrary in this Part.

The requirements under this Ordinance are in addition to and
do not derogate from any requirement under any other
Ordinance or law.

A specified instrument—

(a)
(b)

(©)

has effect solely for the purposes of this Ordinance;

does not, to any extent, negate liability of any
description for any contravention of any other Ordinance
or law; and

does not, to any extent, negate liability of any
description arising—

(i) under an instrument affecting land, whether or not
the Government is a party to the instrument;

(if)  from an agreement, whether or not the Government
is a party to the agreement;

(iif)  in tort, whether or not the tort is committed against
the Government; or

(iv) inany other manner.

(4) That any function is conferred on or performed by a person
under this Ordinance does not, to any extent, affect any
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other Ordinance or law.

108.  Effect of Land (Miscellaneous Provisions) Ordinance modified

D)

)

3)

(4)

Section 6(1), (2) and (3) of the Land (Miscellaneous
Provisions) Ordinance (Cap. 28) does not apply in respect of
the unlawful occupation of unleased land during a period if—

(@) the occupation is necessary for, or ancillary to, the
operation of a pre-BiHcut-off columbarium; and

(b) during the period—

(i) the instrument-related condition is met in the
manner specified in subsection (2), (3) or (5); and

(i) the extent of breach condition specified in
subsection (6) is met.

The instrument-related condition is met if a temporary
suspension of liability is in force in respect of the pre-BiHcut-
off columbarium.

The instrument-related condition is met if an application for
the issue of a temporary suspension of liability in respect of
the pre-Bilcut-off columbarium—

(@ has been made but has not been determined:;

(b) has been refused, and the period within which a notice of
appeal may be lodged against the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against but the appeal has not yet been determined.

Subsection (3) does not apply if, in respect of an application
referred to in that subsection, the occupation of land as is
necessary for, or ancillary to, the operation of the pre-BiHcut-
off columbarium (to the extent as shown in the plans required
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(6)

land but the applicant—

(a)
(b)

does not apply to the Director of Lands for lawful
authority to occupy the unleased land; or

does not provide a written declaration to the Director of
Lands that the applicant has no claim to the unleased
land, whether based on possession of the unleased land
before, on or after the date of application or on any other
ground.

The instrument-related condition is met if an application for
the extension of a temporary suspension of liability in respect
of the pre-BiHcut-off columbarium—

(@)
(b)

(©)

has been made but has not been determined;

has been refused, and the period within which a notice of
appeal may be lodged against the refusal has not yet
expired; or

has been refused, which refusal has been appealed
against and is suspended from operation under section
41 pending the determination of the appeal.

The extent of breach condition is that any unlawful occupation
of unleased land as is necessary for, or ancillary to, the
operation of the pre-Bilicut-off columbarium is limited to—

(a)

(b)

if a temporary suspension of liability is issued or
extended in respect of the columbarium—the extent of
unlawful occupation of unleased land as is necessary for,
or ancillary to, the operation of the columbarium, as
shown in the approved plans annexed to the temporary
suspension of liability; or

in any other case—the extent of unlawful occupation of
unleased land as was necessary for, or ancillary to, the
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announeementcut-off time.

(7) This section does not affect any civil liability in respect of the
unlawful occupation of unleased land.

(8) Subsection (7) does not affect the operation of section 107.

(9) In subsection (1), a reference to section 6(3) of the Land
(Miscellaneous Provisions) Ordinance (Cap. 28) is to be
construed as a reference to section 6(3) of that Ordinance to
the extent that it relates to section 6(2)(b) (but not section
6(2A)(iii)) of that Ordinance.

109.  Effect of Town Planning Ordinance modified

)

(2)

3)

Sections 20(8), 21(2) and 23(1) and (2) of the Town Planning
Ordinance (Cap. 131) do not apply in respect of an
unauthorized development undertaken or continued on any
land during a period if—

(@ the development is necessary for, or ancillary to, the
operation of a pre-BiHcut-off columbarium; and

(b) the condition specified in subsection (2), (3) or (5) is met
during the period.

The condition is that either of the following instruments is in
force in respect of the pre-Billcut-off columbarium—

(@ anexemption;
(b) atemporary suspension of liability.

The condition is that an application for the issue of an
exemption, or the issue of a temporary suspension of liability,
in respect of the pre-BiHcut-off columbarium—

(@) has been made but has not been determined;
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(4)

()

appeal may be lodged aQainst the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against but the appeal has not yet been determined.

Subsection (3) does not apply if, before the making of the
application and in respect of an unauthorized development
undertaken or continued on the land referred to in subsection
(1), or any part of it—

(@) proceedings for the prosecution of an offence under
section 20(8) or 21(2) of the Town Planning Ordinance
(Cap. 131) have been instituted, whether against the
applicant or any other person; or

(b) anotice—

(i) has been served under section 23(1) or (2) of that
Ordinance, whether on the applicant or any other
person; and

(if)  has not been complied with or withdrawn.

The condition is that an application for the renewal of an
exemption, or the extension of a temporary suspension of
liability, in respect of the pre-BiHcut-off columbarium—

(@ has been made but has not been determined:;

(b) has been refused, and the period within which a notice of
appeal may be lodged against the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against and is suspended from operation under section
41 pending the determination of the appeal.
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)

®3)

(4)

Sections 24(1) and 24C(1) of the Buildings Ordinance (Cap.
123) do not apply in respect of any non-compliant structures
existing during a period merely because the structures have
been completed, or building works relating to the structures
have been carried out, in contravention of section 14(1) of that
Ordinance if—

(@ the structures are necessary for, or ancillary to, the
operation of a pre-BiHcut-off columbarium; and

(b) during the period—
(i) the instrument-related condition is met in the
manner specified in subsection (2), (3) or (5); and

(i) the extent of breach condition specified in
subsection (6) is met.

The instrument-related condition is met if a specified
instrument is in force in respect of the pre-Bilcut-off
columbarium.

The instrument-related condition is met if an application for
the issue of a specified instrument in respect of the pre-
Billcut-off columbarium—

(@) has been made but has not been determined;

(b) has been refused, and the period within which a notice of
appeal may be lodged against the refusal has not yet
expired; or

(c) has been refused, which refusal has been appealed
against but the appeal has not yet been determined.

Subsection (3) does not apply if, before the making of the
application, an order or notice—

(@) has been served under section 24(1) or issued under
section 24C(1) (as the case requires) of the Buildings
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(6)

(b)

structures referred to in subsection (1), or any pért of
them, whether on the applicant or any other person; and

has not been complied with or withdrawn.

The instrument-related condition is met if an application for
the renewal of a licence or exemption, or the extension of a
temporary suspension of liability, in respect of the pre-Bitcut-
off columbarium—

(@)
(b)

(©)

has been made but has not been determined;

has been refused, and the period within which a notice of
appeal may be lodged against the refusal has not yet
expired; or

has been refused, which refusal has been appealed
against and is suspended from operation under section
41 pending the determination of the appeal.

The extent of breach condition is that the non-compliant
structures necessary for, or ancillary to, the operation of the
pre-BiHcut-off columbarium are limited to—

(@)

(b)

(©)

if a temporary suspension of liability is issued or
extended in respect of the columbarium—the non-
compliant structures necessary for, or ancillary to, the
operation of the columbarium, as shown in the approved
plans annexed to the temporary suspension of liability;

if a licence or exemption is issued or renewed in respect
of the columbarium—the structures certifiable for a pre-
Billcut-off columbarium in, on or at the columbarium, as
shown in the approved plans annexed to the licence or
exemption (as the case requires); or

in any other case—the non-compliant structures
necessary for, or ancillary to, the operation of the
columbarium as at the Bill-announcementcut-off time.
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resume application

(1) Even if, because of the operation of section 108, 109 or 110,
any provision of an Ordinance referred to in that section does
not apply in respect of a pre-Billcut-off columbarium during a
specified period, that fact does not in any way affect the
application of the provision in respect of the columbarium
after the period.

(2) In subsection (1)—

specified period (f5HAHART) means the period during which the
conditions referred to in section 108(1), 109(1) or 110(1) (as
the case requires) are met in respect of the pre-Billcut-off
columbarium.

(3) Subsection (1) does not affect the operation of section 107.
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Part 11
Related-and-Censegquential Amendments

Division 1—Amendment to Land (Miscellaneous Provisions)

112.

113.

114.

115.

Ordinance

Land (Miscellaneous Provisions) Ordinance amended

The Land (Miscellaneous Provisions) Ordinance (Cap. 28) is
amended as set out in this Division.

Section 6 amended (unlawful occupation of unleased land)
After section 6(7)—

Add

“(8) Subsections (1), (2) and (3) have effect subject to section
108 of the Private Columbaria Ordinance ( of
2016).”.

Division 2—Amendments to Buildings Ordinance

Buildings Ordinance amended
The Buildings Ordinance (Cap. 123) is amended as set out in this
Division.

Section 24 amended (order for demolition, removal, or
alteration of building, building works (other than minor works
commenced under simplified requirements) or street works)

At the end of section 24—
Add
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Private Columbaria Ordinance'( of 2016).”.

116.  Section 24C amended (notice for demolition or alteration of
building or building works)

After section 24C(6)—
Add

“(7) Subsection (1) has effect subject to section 110 of the
Private Columbaria Ordinance ( of 2016).”.

Division 3—Amendments to Town Planning Ordinance

117. Town Planning Ordinance amended
The Town Planning Ordinance (Cap. 131) is amended as set out in
this Division.
118.  Section 20 amended (development permission area plans)
After section 20(8)—
Add

“(9) Subsection (8) has effect subject to section 109 of the
Private Columbaria Ordinance ( of 2016).”.

119.  Section 21 amended (offence of unauthorized development)
After section 21(2)—
Add

“(3) Subsection (2) has effect subject to section 109 of the
Private Columbaria Ordinance ( of 2016).”.

120. Section 23 amended (enforcement on land within a
development permission area)

After section 23(12)—
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Add 131

“(13) Subsections (1) and (2) have effect subject to section

109 of the Private Columbaria Ordinance ( of
2016).”.

Division 4—Amendments to Public Health and Municipal
Services Ordinance

121.  Public Health and Municipal Services Ordinance amended

The Public Health and Municipal Services Ordinance (Cap. 132) is
amended as set out in this Division.

122.  Section 113 amended (public and private cemeteries)
(1) After section 113(2)—
Add

“(2AA) A columbarium, as defined by section 113A(1), that is
under the management and control of a person specified
in Part 2A of the Fifth Schedule is a private cemetery.”.

(2) Section 113(3), after “Schedule”—
Add
“(except its Part 2A)”.

(3) After section 113(3)—
Add

“(4) The Chief Executive in Council may by order amend, or
add a person to, or delete a person from, Part 2A of the
Fifth Schedule.”.

123.  Section 113A added
After section 113—
Add



Private Columbaria Bill
Part 11—Division 4Rart11—Division7Part 11—Division7
Clause 123 128Clause-131

132Clause-130

ToZLoadot—1ou

in Part 2A of Fifth Schedule
(1) In this section—

ashes (& x) has the same meaning as it has in section 2(1) of
the Private Columbaria Ordinance ( of 2016);

columbarium (& MKZZE ), subject to subsection (6), has the
same meaning as it has in section 2(1) of the Private

Columbaria Ordinance ( of 2016);
inter (Z2i7) has the same meaning as it has in section 2(1) of
the Private Columbaria Ordinance ( of 2016);

interment right (ZZfiZ#) has the same meaning as it has in
section 2(1) of the Private Columbaria Ordinance
( of 2016);

specified person (f5HH A ) means a person specified in Part
2A of the Fifth Schedule.

(2) No ashes may be interred in a columbarium that is under
the management and control of a specified person, nor
may an interment right in respect of the columbarium be
sold, unless—

(@) the specified person has provided to the Authority
information on the name and location of the
columbarium; and

(b) at least 6 months have lapsed since the information
was so provided.

(3) The Authority must, by notice in the Gazette, publish the
information within 3 months after receiving it.

(4) The notice is not subsidiary legislation.

(5) A specified person must provide to the Authority, on
request, a list setting out the name, location and other
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124.

125.

specified person’s management and control.

(6) This section does not apply to a columbarium in a
private cemetery specified in Part 2 of the Fifth
Schedule.”.

Third Schedule amended (designated authorities)
Third Schedule, after the entry relating to section 112A—
Add
“113A  Secretary for Food and Health”.

Fifth Schedule amended (cemeteries, crematoria and gardens of
remembrance)

(1) Fifth Schedule—
Repeal
“[ss. 2, 113”
Substitute
“[ss. 2, 113, 113A”".
(2) Fifth Schedule, after Part 2—
Add

“Part 2A

Persons Specified for Purposes of Section 113A
(so that Columbaria under the Persons’
Management and Control are Private Cemeteries)
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Cemeteries, established under the Chinese Permanent
Cemeteries Ordinance (Cap. 1112)”.

Division 5—Amendment to Private Cemeteries Regulation

126.  Private Cemeteries Regulation amended

The Private Cemeteries Regulation (Cap. 132 sub. leg. BF) is
amended as set out in this Division.

127.  Section 2 amended (interpretation)
Section 2—
Repeal the definition of private cemetery
Substitute
“private cemetery (F./=1&15) means—

(@) acemetery specified in Part 2 of the Fifth Schedule
to the Ordinance; or

(b) a columbarium that is under the management and
control of a person specified in Part 2A of that
Schedule.”.

Division 6—Amendment to Prevention of Bribery
Ordinance

128.  Prevention of Bribery Ordinance amended

The Prevention of Bribery Ordinance (Cap. 201) is amended as set
out in this Division.

129.  Schedule 1 amended (public bodies)
Schedule 1—
Add
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under section 8 of the Private Columbaria
Ordinance ( of 2016).

133. Private Columbaria Appeal Board established under
section 81 of the Private Columbaria Ordinance
( of 2016).”.

Division 7—Amendment to Electronic Transactions
(Exclusion) Order

130.  Electronic Transactions (Exclusion) Order amended

The Electronic Transactions (Exclusion) Order (Cap. 553 sub. leg.
B) is amended as set out in this Division.

131.  Schedule 1 amended (provisions excluded from application of
section 5 of Ordinance)

Schedule 1—
Add
“73. Private Sections 20(2)(b)(ii),
Columbaria 22(1)(a) and (3), 38(3)(a),
Ordinance (6) and (7), 39(3), 40(2)(a)

( of 2016) and (3), 41(2)(a) and (4),
42(1), (3)(b)(i) and (5),
47(3)(b) and (g), 48(1) and
(2), 51(1) and (4), 54(2)(b),
55(10), 61(2)(b), 69(b) and
(c), 73(1), (4)(a) and (8),
78(4), 82(2), 84(3)(b) and
(13), 85(1)(b), 91(1), (3)
and (4)(b), 96(1),
105(1)(b)(i), (i))(A), (iii)
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FAWARLY

and-(iv)yand-108(4)(b),—**
sections 2(2)(b) and (c) and
5 of Schedule 3 and sections
4(3)(a), 11, 13(2) and 16(3)
and (4) of Schedule 5”.




Private Columbaria Bill

Schedule 1
Section 1 133Section5
136Section5
136
Schedule 1
[ss. 8 & 101]
Private Columbaria Licensing Board
1. Constitution
(1) The Licensing Board consists of not less than 7 members and
not more than 9 members appointed by the Chief Executive.
Any one or more of the members may be public officers.
(2) The Chief Executive may appoint a member of the Licensing
Board, either ex officio or personally, as the Chairperson of
the Licensing Board.
(3) The Chief Executive may appoint another member of the
Licensing Board as the Deputy Chairperson of the Licensing
Board.
(4) Subject to this Schedule, a member of the Licensing Board—
(@ is to hold and vacate office in accordance with the
member’s terms of appointment; and
(b) on ceasing to be a member, is eligible for reappointment.
(5) An appointment under this section must be notified in the
Gagzette.
(6) The notification is not subsidiary legislation.
2. Staff
(1) The Secretary may appoint a secretary to the Licensing Board.
(2) The Secretary may appoint a legal adviser to the Licensing

Board.
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deliberation of the Licensi'ng Board to advise the Licensing
Board on legal matters.

(4) The Secretary may appoint other staff to the Licensing Board
as the Secretary considers necessary.
3. Committees
(1) The Licensing Board may appoint committees to perform any

)

)
)

3)

(4)

of the functions of the Licensing Board.

The Licensing Board may appoint a member of the Licensing
Board to be the Chairperson or a member of a committee.

Meetings of Licensing Board and committees

The Licensing Board or a committee may determine its
practice and procedures at its meetings.

A quorum at a meeting of the Licensing Board is formed by 4
members of the Licensing Board, one of whom must be the
Chairperson of the Licensing Board.

If the Chairperson of the Licensing Board is absent or is
otherwise unable to act—

(@) the Deputy Chairperson of the Licensing Board is to act
as Chairperson of the Licensing Board; or

(b) if the Deputy Chairperson of the Licensing Board is
absent or is otherwise unable to act—a member of the
Licensing Board named by the Secretary is to act as
Chairperson of the Licensing Board.

One-third of the members of a committee, one of whom must
be the Chairperson of the committee, are to form a quorum at
a meeting of the committee.
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(6)

(7)
(8)

(9)

(10)

unable to a'ct, a member of the committee named by the
Director is to act as Chairperson of the committee.

The Chairperson of the Licensing Board or a committee (as
the case requires) is to have a casting vote in case of an
equality of votes for and against a motion at a meeting of the
Licensing Board or committee.

Business of the Licensing Board or any committee may be
transacted by way of meetings or circulation of papers.

A meeting of the Licensing Board or a committee is to be
open to the public unless the Licensing Board or committee
determines that there is a good reason for it to be held in
private.

If a member of the Licensing Board or a committee is
disqualified from taking part in a decision or deliberation in
respect of a matter under section 5 of this Schedule, the
member must be disregarded for the purposes of constituting
the quorum for deciding or deliberating on that matter.

To avoid doubt—

(@ in subsections (2) and (6), a reference to the Chairperson
of the Licensing Board includes a reference to a person
who acts as Chairperson of the Licensing Board under
subsection (3); and

(b) in subsections (4) and (6), a reference to the Chairperson
of a committee includes a reference to a person who acts
as Chairperson of the committee under subsection (5).

Disclosure of interests of member

If a member of the Licensing Board or a committee has a direct or
indirect interest in any matter under consideration at a meeting of
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(@ must disclose to the Licensing Board or committee (as
the case requires) the nature of the interest—

(i) before the meeting begins; or

(if) if it comes to the notice of the member after the
meeting begins that he or she has such an
interest—as soon as practicable after the meeting
begins;

(b) must withdraw from the meeting while the Licensing

Board or committee (as the case requires) is considering

the matter if so required by the meeting; and

(c) must not participate in any deliberation or be involved in
any decision regarding the matter.




Private Columbaria Bill
Schedule 2—Part 1Schedule 2—Part 3Schedule 2—Part 3
Section 1 137Section?

TA4oOCCHon

145

F o S

Schedule 2

[ss. 2, 18, 19, 21, 26 & 27]

Requirements Relevant to Eligibility for Specified
Instruments

Part 1

General Provisions

1. Compliance with land-related requirements
A columbarium complies with the land-related requirements only
if—
(@) the operation of the columbarium does not involve
unlawful occupation of unleased land; and

(b) the requirements in respect of the columbarium under
the lease, short term tenancy or other instrument, under
which the columbarium premises are held directly from
the Government, are complied with.

2. Compliance with planning-related requirements

A columbarium complies with the planning-related requirements
only if the columbarium complies with every requirement under the
Town Planning Ordinance (Cap. 131).

3. Compliance with building-related requirements

(1) A columbarium complies with the building-related
requirements only if—
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approval and consent to the commencement of building
works under section 14 of the Buildings Ordinance (Cap.
123) and every other requirement specified by the
Licensing Board including requirements relating to
design, construction, structure, fire precautions, health,
sanitation or safety; or

(b) the following requirements are met in respect of every
building or building works in, on or at the
columbarium—

(i) the building or building works form the whole, or a
part, of a certifiable building;

(ii) the certifiable building is certified to be structurally
safe by a qualified professional, to the satisfaction
of the Licensing Board; and

(iif) any works that the Licensing Board may require in
respect of the certifiable building have been carried
out in accordance with the requirements that the
Licensing Board thinks fit to impose.

(2) The specification of requirements under subsection (1)(a) is
not subsidiary legislation.

(3) In this section—
certifiable building (F]#%58 E22%7) means—
(@ an NT small building that came into existence on or after
16 October 1987 and in respect of which a certificate of
exemption has been issued under the Buildings

Ordinance (Application to the New Territories)
Ordinance (Cap. 121);

(b) an NT small building that—

(i) came into existence on or after 1 January 1961 and
before 16 October 1987; and
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(Apblication to the New Territories) Ordinance at
the time of its erection;
(c) apre-1961 NT building; or
(d) abuilding situated on land—
(i) that was unleased land at the time the building was
erected-en-thatland; and
(if)  in respect of which—

(A) a lease under which the columbarium
premises are held directly from the
Government; or

(B) a short term tenancy under which the
columbarium premises are occupied,

is subsequently granted by the Government before
the enactment date.

(4) For the purposes of this section—

New Territories (37 5%) does not include New Kowloon;

NT small building G 7/ NE#2R477) means a building in the New
Territories that is a small building within the meaning of
section 5 of this Schedule;

pre-1961 NT building (1961 g 53 22%7) means a building in
the New Territories built before 1 January 1961 if there has
been no alteration, addition or reconstruction of the building

in contravention of the Buildings Ordinance (Cap. 123) on or
after that date;

repealed Buildings Ordinance (Application to the New
Territories) Ordinance (CREFRAY (EEEEVIGREGICGH S )
&%) ) means the Buildings Ordinance (Application to the
New Territories) Ordinance that came into operation on 1
January 1961 and was repealed and replaced by the Buildings



Private Columbaria Bill
Schedule 2—Part 2Schedule 2—Part 3Schedule 2—Part 3
Section 4 140Section?

TA4oOCCHon

(Cap. 121).
Part 2

Special Provisions for Pre-Bilcut-off Columbaria

4, Requirements applicable to structures certifiable for a pre-
Billcut-off columbarium

(1) In this section—

non-compliant structures (EiR{E2ZE%7) means any building or
building works that do not meet any of the requirements
referred to in section 3(1) of this Schedule;

structures certifiable for a pre-Billcut-off columbarium (] 5t~
FEERFTE KL B ATZEEHIREEEY)) means non-compliant
structures  existing  immediately = before the Bl
announcementcut-off time that—

(@) fall within the following description—

(i) they contain niches used or intended to be used for
the interment of ashes where at least a niche in the
structures was so used immediately before the Bilf
announrcementcut-off time; or

(if) they form the whole, or a part, of any essential
ancillary facilities supporting the operation of the
columbarium; and

(b) fall within the following description—

(i) they are on-grade outdoor structures with niches;

(if) they form the whole, or a part, of a single-storey
building;

(iif)  they form the whole, or a part, of the ground storey
of a multi-storey building but do not form the
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——————whole,—or—any part,_of any other storey of *the

)

©)

building; or
(iv) they form the whole, or a part, of a multi-storey

building that is an NT small building (as defined by
section 3(4) of this Schedule)—

(A) that came into existence on or after 16
October 1987; and

(B) in respect of which a certificate of exemption
has not been issued under the Buildings
Ordinance  (Application to the New
Territories) Ordinance (Cap. 121).

In paragraph (b) of the definition of structures certifiable for
a pre-BiHcut-off columbarium in subsection (1), a reference
to a building—

(@) s areference to any building (having the meaning given
by section 2(1) of the Buildings Ordinance (Cap. 123)),
including such a building situated on land that was
unleased land at the time the building was erected-en
Hartlomd—

(i) without a licence issued under section 5 of the
Land (Miscellaneous Provisions) Ordinance (Cap.
28); or

(i) in breach of such a licence; but

(b) does not include a reference to a building situated in or
on another building that complies with the requirements
for approval and consent to the commencement of
building works under section 14 of the Buildings
Ordinance (Cap. 123).

Requirements applicable to structures certifiable for a pre-
Billcut-off columbarium for the purposes of sections 18(2)
and 19(1)(g)(ii) of this Ordinance are—



Private Columbaria Bill
Schedule 2—Part 2Schedule 2—Part 3Schedule 2—Part 3

Section 4 142Section?

TA4oOCCHon

of the Licenéing Board, that—

(i) if paragraph (b)(i) of the definition of structures
certifiable for a pre-BiHcut-off columbarium in
subsection (1) applies—the on-grade outdoor
structures with niches are structurally safe; or

(ii) if paragraph (b)(ii), (iii) or (iv) of that definition
applies—the building referred to in that paragraph
is structurally safe; and

(b) any works that the Licensing Board may require in
respect of on-grade outdoor structures with niches or the
building (as the case requires) have been carried out in
accordance with the requirements that the Licensing
Board thinks fit to impose.

(4) For the purposes of this section—

ground storey (M. [Ai1% &) means—
(@) the storey in which an entrance from a street to the
building is situated; or
(b) if—
(i) a building fronts or abuts on more than one street;
and

(i) due to a difference in street levels there are 2 or
more entrances serving different streets and
situated in different storeys,

each of those storeys.
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Interpretative Provisions

5. Meaning of small building
(1) For the purposes of sections 3 and 4 of this Schedule—

small building (/NEU%EZE%7) means a building that meets the
descriptions in subsection (2).

(2) The building is of not more than 3 storeys and is—

(@ of a height of more than 7.62 m but not more than
8.23m and with a roofed-over area not exceeding
65.03 m?, and in respect of which each load-bearing wall
is of a thickness as follows—

(i) in the case of a load-bearing reinforced concrete
wall—not less than 175 mm;

(if) in the case of a load-bearing brick wall of the
lowest storey;—not less than 340 mm;

(iif) in the case of a load-bearing brick wall of any
higher storey——not less than 225 mm; or

(b) of a height of not more than 7.62 m with a roofed-over
area not exceeding 65.03 m?.

6. Meaning of height, roofed-over area, building, etc. in section 5 of
this Schedule

(1) This section applies for the purposes of the construction of
section 5 of this Schedule.

(2) Height (%) means the perpendicular height of the building
measured from the level of its lowest point at ground level to
the level of the highest point of its roof.



Private Columbaria Bill

Schedule 2—Part 3Schedule 2—Part 3Schedule 2—Part-3

Section 6

144Section 7

TA4oOCCHon

(4)

(%)

taken of—

(a) 1 stairhood if it has a roof area of not more than 7.44 m?,
a height of not more than 2.14 m and is erected and used
solely to provide protection from rain and sun for a
stairway used to gain access to the roof of the building;

(b) any parapet on the roof if the height is not more than
1.22 m; or

(c) 1 water storage tank if it has a roof area of not more than
2m? a height of not more than 1.22 m and is installed at
any point on the roof other than on a stairhood.

Roofed-over area (52 Ef&) means the area of a building
enclosed within the exterior faces of the external walls (which
includes any party wall) of that building together with the area
of any balcony, stairway, verandah, porch, canopy or any
other projection from the building. For the purpose of
calculating the roofed-over area of any building, the area of
not more than 2 balconies and 1 canopy is to be excluded if—

(@) they all project from the same side of the building for a
distance of not more than 1.22 m; and

(b) they are not enclosed.

If a building is divided into separate units by means of one or
more party walls, each such unit is to be considered to be a
separate building for the purposes of section 5 of this
Schedule, if any such party wall meets the following
descriptions—

(@) if that building is of a height of not more than 7.62 m—
is a load-bearing brick wall of not less than 225 mm
thick;

(b) if that building is of a height of more than 7.62 m but not
more than 8.23 m—
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of not less than 340 mm thick; and

| (i) for any higher storey,—is a load-bearing brick
wall of not less than 225 mm thick; or

(c) is a load-bearing reinforced concrete wall of not less
than 175 mm thick.

7. Meaning of undefined word or phrase

For the purposes of this Part, a word or phrase not defined in this
Part or section 2(1) of this Ordinance has the meaning (if any)
given by—

(@) section 2 of the Buildings Ordinance (Cap. 123); or

(b) section 2 of the Buildings Ordinance (Application to the
New Territories) Ordinance (Cap. 121).
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Schedule 3

[ss. 43 & 101]

Further Provisions on Applications Relating to

Specified Instruments

1. Applications to which Schedule 3 applies
This Schedule applies to—

(a)
(b)

an application for a specified instrument under section
13 of this Ordinance;

an application for the transfer of a specified instrument
under section 38 of this Ordinance; and

(c) an application for varying a condition of a specified
instrument under section 40 of this Ordinance.
2. Who may make application
(1) An application to which this Schedule applies may only be

)

made by a person who operates, keeps, manages or in any
other way has control of a columbarium.

The application must be signed—

(@)
(b)

(©)

if the applicant is a natural person—by the applicant;

if the applicant is a partner in a partnership—by the
partner authorized in writing to act for and on behalf of
the partnership;

if the applicant is a body corporate—by a director or
other officer concerned in the management of the body
corporate authorized in writing to act for and on behalf
of the body corporate.
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For the purposes of an application to which this Schedule applies,
the Licensing Board may require—

(a)

certification as to building safety and compliance with
the prevailing building safety and fire safety standards as
well as structural, drainage and sewage requirements by
a qualified professional; and

(b) certificates of fire service installations and equipment to
prove that they are in efficient working order.
4, Publication etc. of notices of licence applications
(1) If the Licensing Board considers it appropriate to do so in

)

relation to an application for the issue of a licence in respect
of a columbarium, the Licensing Board may do any one or
more of the following—

(@)

(b)

(©)

publishing a notice of the application through the
internet or a similar electronic network or in any other
manner that the Licensing Board considers appropriate;

causing a notice of the application to be published at the
expense of the applicant in an English language
newspaper and a Chinese language newspaper in general
circulation in Hong Kong determined by the Licensing
Board;

posting a notice of the application at a conspicuous place
outside the columbarium.

A notice published or posted under subsection (1) must state
the place or places where the particulars of the application
may be inspected.
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On determining an application referred to in section 1(a) of this

Schedule, the Licensing Board must notify the applicant in writing
of—

(@) the Licensing Board’s decision; and

(b) {if the application is refused}—the reasons for the
refusal.
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Schedule 4

[ss. 2, 47 & 101]

Prescribed Information, Recommendations and
Essential Terms in Agreement for Sale of Interment
Right

Part 1

Information and Recommendations

1. An agreement for the sale of an interment right must set out all of
the following information and recommendations—

(@ information about the seller’s licence (name of licensee,
address of the licensed premises, licence number and the
validity period of the licence);

(b) information about ownership, tenancy, encumbrances
and restrictions on use and disposition—

(i) whether the seller is the owner of the columbarium
premises held directly from the Government under
a lease and, if so—

(A) whether the seller is the sole owner, the joint
owners or the co-owners;

(B) the name of the sole owner, or the names of
the joint owners or the co-owners;

(C) {in the case of co-ownership}—each co-
owner’s respective share or interest in the
premises; and
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(1) the lot number of the premises; and

(1)  the date on which the term of the lease is
to end;

(ii) whether the seller occupies the columbarium
premises under a tenancy and, if so—

(A) the name of the landlord;

(B) the periodic basis for the payment of rent for
the tenancy;

(C) the terms in the tenancy agreement—

() on the arrangements for the termination
of the tenancy; and

(1) on the arrangements for the renewal of
the tenancy; and

(D) the following particulars of the tenancy—
(1) the lot number of the premises;

(1) if applicable—the memorial number
(where available) of the tenancy
agreement;

(1) for a short term tenancy—the short term
tenancy number assigned by the Lands
Department; and

(IV) the date on which the term of the
tenancy is to end;

(iii) whether mortgage or any other encumbrance
subsists in the columbarium premises that may
jeopardize the purchaser’s interest and, if so—

(A) the name of the mortgagee or the person
entitled to the benefit of, or to require
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the case requires); and
(B) if applicable—the memorial number (where
available) of the mortgage or encumbrance;

(iv) whether the columbarium premises are prevented,
by an instrument registered in the Land Registry,
from being used or disposed of in a manner that
may jeopardize the purchaser’s interest and, if so,
the memorial number of the instrument;

(c) a recommendation that the purchaser should carefully
consider whether the purchaser’s interest is protected
against the financial risks involved with lump sum
prepayment for an interment right for a long period;

(d) a recommendation that the purchaser should seek legal
advice if the purchaser does not understand any part of
the information, recommendations or terms in the
agreement.

Part 2

Essential Terms

2. An agreement for the sale of an interment right must set out—
(@) the names of the parties to the agreement;

(b) a full description of the interment right sold,
specifying—
(i) if the interment right relates to a niche—

(A) the location, serial numbering and dimensions
of the niche; and
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containers of ashes that are permitted to be
interred in the niche;

(if) if the interment right relates to a niche—the nature
of the right or interest that the interment right
comprises, whether it is—

(A) aninterestin land;

(B) a right under a tenancy or service agreement
to use the niche; or

(C) aright or interest of any other nature;
(iif)  the duration of the interment right; and

(iv) particulars about any right of the purchaser to
renew the interment right for another term, on the
expiry of the term under the agreement;

(c) any other services to be provided under the agreement;

(d) a comprehensive list of all fees, charges and other sums
payable by the purchaser (whether recurrent or non-
recurrent), specifying—

(i) the precise purposes for which the fees, charges
and sums are payable under the agreement;

(if) the amounts of the fees, charges and sums and the
mechanism for any future revision of the fees,
charges and sums; and

(iif) payment methods (whether periodic payments
during the period for which the interment right
lasts, or payment by instalments payable on the
commencement of each validity period of the
seller’s licence, or any other payment method);

(e) without limiting paragraph (d) and if the interment right
includes a right to renew the interment right on the seller
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the columbarium premises are held directly from the
Government—any contribution due from the purchaser

to the seller towards the premium payable by the seller

to the Government, expressed as a share of the premium;

(F) other essential terms—

(i) arrangements for naming a dedicated person and
effecting changes of the dedicated person;

(i) arrangements for appointing and replacing
authorized representatives;

(iii) arrangements for authorizing a person to enforce
the agreement; and

(iv) the circumstances and the manner in which the
operation of the agreement may be temporarily
suspended or the agreement may be terminated
otherwise than on the expiry of the term of the
interment right; and

(9) the arrangements for handling interred ashes in the event
of—

(i) the temporary suspension of operation of the
agreement; or

(if) the termination of the agreement (whether on
expiry of the term of the interment right or not).

Part 3

Interpretative Provisions

3. In this Schedule—
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regulation 2 of the Land Registration Regulations (Cap. 12
sub. leg. A);

purchaser (& 77)—see section 47(1) of this Ordinance;
seller (& J5)—see section 47(1) of this Ordinance.

4, This Schedule applies to an agreement for the sale of an interment
right entered into on or after the enactment date.
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Schedule 5

[ss. 2, 4, 10, 44, 54, 63, 71,
73,74,75,76, 79, 82 & 101]

Occupation Order and Ash Disposal Procedures
Part 1

Occupation Order

1. Interpretation of Part 1 of Schedule 5
In this Part—

instrument holder (Z&#E#f%4 A) means a person to whom a
specified instrument has been issued, whether the instrument
is still in force, has expired without being renewed or
extended or is revoked or suspended.

2. Procedures for application for occupation order

(1) The Chief Justice may, by practice directions, provide for the
procedures for making an application for, or otherwise in
relation to, an occupation order under section 74 of this
Ordinance.

(2) Practice directions referred to in subsection (1) are not
subsidiary legislation.

3. Making of occupation order

(1) A magistrate may not make an occupation order under section
74 of this Ordinance in respect of a columbarium unless, at
least 30 days before the hearing of the application—
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(i) has given a notice of the hearing of the
application—
(A) to the owner of the columbarium premises;
and
(B) to the instrument holder (if any) in respect of
the columbarium; and
(if) has posted a notice of the hearing at a conspicuous
place outside the columbarium; and
(b) each of the notices states the date, time and venue of the
hearing.

(2) If a magistrate makes an occupation order-is-ade in respect
of a columbarium, the specified officer must do both of the
following within 7 days after the day the order is made—

(@ give notice of the order—
(i) to the owner of the columbarium premises; and
(i) to the instrument holder (if any) in respect of the
columbarium;
(b) post a copy of the order at a conspicuous place outside
the columbarium.

(3) An occupation order takes effect on the date set out in the
order.

(4) Proceedings before a magistrate for the purposes of this

section are deemed to be proceedings which a magistrate has
power to determine in a summary way within the meaning of
sections 105 and 113(3) of the Magistrates Ordinance (Cap.
227) and, accordingly, Part VII of that Ordinance (which
relates to appeals) applies, with necessary modifications, to
appeals against an occupation order.
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removes or defaces a notice posted under subsection (1)(a)(ii)
or a copy of an occupation order posted under subsection
(2)(b) commits an offence and is liable on conviction to a fine
at level 4 and to imprisonment for 6 months.

order

)

(2)

®3)

Restriction on entry into columbarium subject to occupation

When an occupation order in respect of any columbarium
comes into force, a specified officer may lock or seal, or cause
to be locked or sealed, all or any of the entrances to or exits
from the columbarium premises, or any part of them.

Subject to subsection (3), a person must not enter or remain
on the premises of any columbarium subject to an occupation
order, or any part of them, unless the person is—

(a)
(b)

a specified officer acting in the course of his or her duty;
or

a specified officer’s agent acting in connection with
performance of the duty.

While a columbarium is subject to an occupation order, the
specified officer may—

(a)

(b)
(©)

permit, in writing, any person to enter and remain on the
columbarium premises, or any part of them, for a
purpose specified in the permit;

impose on the permit conditions that the specified officer
thinks fit;

revoke the permit if the specified officer thinks that the
purpose for which the permit was granted no longer
exists or any condition imposed under paragraph (b) has
been breached; or
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(4)

()

D)

(2)

D)

or any part of them, to leave and, if the person refuses to
leave, remove the person from the premises or part, with
any assistance of police officers and using any force that
is reasonably necessary.

A person who, without lawful authority or reasonable excuse,
breaks or interferes with any lock or seal made under
subsection (1) commits an offence and is liable on conviction
to a fine at level 4 and to imprisonment for 6 months.

A person who, without lawful authority or reasonable excuse,
contravenes subsection (2) commits an offence and is liable
on conviction to a fine at level 4 and to imprisonment for 12
months.

Variation or cancellation of occupation order

The owner of the premises that are a columbarium subject to
an occupation order, or the instrument holder (if any) in
respect of the columbarium, may apply to a magistrate for a
variation, or the cancellation, of the order.

The applicant must serve a copy of the application on the
Director, who is entitled to be heard on the application.

Part 2

Ash Disposal Procedures

Interpretation of Part 2 of Schedule 5

In this Part, a reference to arranging for the return of the ashes
interred in a columbarium on-site is a reference to making
available the ashes for return at the columbarium at reasonable
hours during a period (which period is referred to as an on-site



Private Columbaria Bill
Schedule 5—Part 2Schedule 5—Part 2Schedule 5—Part 2
Section 6 159Section-16
175Section-16
iai iod i rctudi he s A
referred to in section 9(2) of this Schedule).

(2) Inthis Part—

ash handler (F K F) means a person who is required under
section 66(2)(b), 71 or 73(2) of this Ordinance to carry out the
prescribed ash disposal procedures in respect of a
columbarium;

eligible claimant (& %2 A), in relation to the ashes of a
deceased person or any related items interred together with
the ashes, means—

(@ unless paragraph (b) applies, a prescribed claimant; or

(b) the owner of the item or the person to whom the ashes
are to be returned (as the case requires) as determined in
accordance with any law applicable to the item or ashes
(as the case requires);

personal representative (3 zE{CEEA), in relation to a deceased
person, means—

(@) apersonal representative within the meaning of section 2
of the Probate and Administration Ordinance (Cap. 10);
or

(b) if the Official Administrator gets in and administers an
estate in a summary manner under section 15 of that
Ordinance—the Official Administrator;

prescribed claimant (ETHHEHZ A), in relation to the ashes of a
deceased person, means an authorized representative, personal
representative or relative or the purchaser of the interment
right;
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(f)
(9)
(h)

)
(k)

(0
(m)

the deceased’s spouse;

the deceased’s father, mother, grandfather or
grandmother (whether natural or adoptive);

the deceased’s step-father, step-mother, step-grandfather
or step-grandmother;

the deceased’s father-in-law or mother-in-law who is the
natural parent, adoptive parent or step-parent of the
deceased’s spouse;

the deceased’s grandfather-in-law or grandmother-in-law
who is the natural grandparent, adoptive grandparent or
step-grandparent of the deceased’s spouse;

the deceased’s son, daughter, grandson or granddaughter
(whether natural or adoptive);

the deceased’s step-son, step-daughter, step-grandson or
step-granddaughter;

the deceased’s son-in-law or daughter-in-law who is the
spouse of the deceased’s natural child, adoptive child or
step-child;

the deceased’s grandson-in-law or granddaughter-in-law
who is the spouse of the deceased’s natural grandchild,
adoptive grandchild or step-grandchild;

the deceased’s brother or sister (whether of full or half
blood or by virtue of adoption);

the brother or sister (whether of full or half blood or by
virtue of adoption) of the deceased’s spouse;

the deceased’s step-brother or step-sister;
the step-brother or step-sister of the deceased’s spouse;
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(0)

(p)

(whether of full or half blood or By virtue of adoption);

the uncle, aunt, nephew, niece or cousin (whether of full
or half blood or by virtue of adoption) of the deceased’s
spouse; or

the spouse of any person mentioned in paragraph (j), (k),

(1), (m), (n) or (0).

7. Prescribed ash disposal procedures

(1) Subject to section 16 of this Schedule, a—person—who—is
earfyan ash handler carries out the prescribed ash disposal
procedures in respect of a columbarium (columbarium A)
does-se-if the persenash handler—

(2)

(a)

(b)
(©)
(d)

gives a commencement of ash disposal notice stating the
person’s intention—

(i) to handle the ashes interred in the columbarium in
the specified manner within the meaning of
subsection (2) or (3); and

(i) to handle claims for the return of ashes in
accordance with section 9 of this Schedule;

handles the ashes and claims in accordance with the
intention stated in the notice;

takes the steps required by the Director under section 11
of this Schedule; and

complies with the requirement under section 10 of this
Schedule for the delivery of a record of the procedures to
the Director.

The persenash handler handles the ashes in the specified
manner for the purposes of subsection (1)(a)(i) if the
personash handler—
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on-site claim period of at least 12 months; and

(b) after the expiry of the on-site claim period, delivers to
the Director, in a manner specified by the Director, the
ashes that are not returned to an eligible claimant.

(3) The persenash handler also handles the ashes in the specified
manner for the purposes of subsection (1)(a)(i) if the
personash handler—

(@) arranges for the return of ashes on-site, allowing for an
on-site claim period of at least 8 months; and

(b) after the expiry of the on-site claim period—

(i) arranges for the removal from columbarium A of
the ashes that are not returned to an eligible
claimant; and

(ii) arranges for the reinterment of the ashes—

(A) in a columbarium (columbarium B) in
respect of which a licence is in force or to
which this Ordinance does not apply because
of section 4 of this Ordinance; and

(B) on terms no less favourable than the terms
governing interment of the ashes in
columbarium A.

(4) Subsection (2)(b) has effect subject to section 9(6) and (8) of
this Schedule.

8. Commencement of ash disposal notice

(1) For the purposes of section 7(1)(a) of this Schedule, a-persen
who-is-required-to—carry—out-the—prescribedan ash disposal
preecedureshandler must give a commencement of ash disposal
notice, stating the persen’sash handler’s intention regarding
disposal of the ashes, before opening sealed niches in the



Private Columbaria Bill

Schedule 5—Part 2Schedule 5—Part 2Schedule 5—Part 2

Section 8

163Section-16

175Section-16
ooecHoR—1o

tumbari — i 1-to-handle-the-ashes i

(2)

©)

columbarium.
A commencement of ash disposal notice must be—

(@ published in 3 newspapers (of which 1 must be in
English and 1 must be in Chinese) in general circulation
in Hong Kong at least once in each of 2 consecutive
weeks;

(b) posted at a conspicuous place outside the columbarium;
(c) served on the Licensing Board; and

(d) served on each specified addressee (if any).

In subsection (2)—

specified addressee (f5HAUZER), in relation to ashes interred

(4)

under an agreement for the sale of an interment right,
means—

(@) an authorized representative (where available);
(b) the purchaser; or

(c) any other person available whose contact details are
entered into any register or record kept under this
Ordinance.

A commencement of ash disposal notice must contain—

(@ the name and address of the columbarium in respect of
which the prescribed ash disposal procedures are to be
carried out;

(b) a statement of the intention of the persenash handler
giving the notice with respect to the manner of ash
disposal specifying—

(i) that the prescribed ash disposal procedures are to
be carried out;
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(iii)

ashes to be handled in accordance with or (if
applicable) that the ashes are to be handled in
accordance with section 7(2) and (3) of this
Schedule; and

the particulars relating to the intended handling of
the ashes including—

(A)

(B)

(©)

the date on which the on-site claim period
begins (which must be no earlier than the
expiry of 14 days, and no later than the expiry
of 30 days, immediately after the date of the
commencement of ash disposal notice) and
the date on which the on-site claim period
ends;

if applicable—the date by which the ashes, if
not returned to an eligible claimant, are to be
reinterred and the address of the columbarium
in which the ashes are to be reinterred and the
terms of reinterment; and

if sub-subparagraph (B) does not apply—the
date by which the ashes, if not returned to an
eligible claimant, are to be delivered to the
Director and that the ashes are to be finally
disposed of in a manner that the Director
thinks fit; and

(c) a statement that the carrying out of the prescribed ash
disposal procedures does not affect any person’s right to
compensation under an agreement for the sale of an
interment right.

(5) The particulars specified in the commencement of ash
disposal notice must conform to the requirements of section
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case requires) about the handling of ashes.

9. Handling claims for ashes
(1) In this section—

court (£f5) means the District Court.

(2) The ashes of a deceased person may only be returned on the
expiry of the first 2 months (the first 2 months) of the on-site
claim period.

(3) After the expiry of the first 2 months, the ash handler must
return the ashes of a deceased person—

(@) if the ash handler receives only 1 claim for the return of
the ashes from a prescribed claimant—to the prescribed
claimant; or

(b) if the ash handler receives competing claims for the
return of the ashes from 2 or more prescribed
claimants—

(i) to the prescribed claimant whose claim has the
highest priority under subsection (5); or

(ii) if the competing claims are of equal priority—in
accordance with subsection (6).
(4) If, by the expiry of the first 2 months, the ash handler does not

receive any claim for the return of the ashes of a deceased
person from a person who is a prescribed claimant—

(@) the ash handler must return the ashes to a prescribed
claimant who first makes a claim in the remainder of the
on-site claim period; or
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prescribed claimants before the ashes are returned under
paragraph (a)—

(i) the ash handler must return the ashes to the
prescribed claimant whose claim has the highest
priority under subsection (5); or

(ii) if the competing claims are of equal priority—the
ash handler must return the ashes in accordance
with subsection (6).

(5) The following rules apply in determining the priority of

(6)

competing claims among prescribed claimants for the return
of the ashes of a deceased person—

() among competing claims from 2 or more authorized
representatives—

(i) the order of priority follows that stated in the
agreement for the sale of the interment right
concerned; or

(if) if no order of priority is stated, the claims have
equal priority;

(b) an authorized representative’s claim has priority over
that of a personal representative or relative or of the
purchaser;

(c) a claim of a personal representative or relative has
priority over that of the purchaser; and

(d) a personal representative’s claim and a relative’s claim
have equal priority.

If the ash handler receives competing claims as referred to in
subsection (3)(b)(ii) or (4)(b)(ii), the ash handler—
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(b)

for their return to the preécribed claimant and must
return the ashes as ordered; or

if no court proceedings have been instituted by the
expiry of 12 months after the on-site claim period,—
must deliver the ashes to the Director.

(7) Subsection (8) applies if—

(a)

(b)

the ash handler is in possession of a related item interred
together with the ashes of a deceased person in the same
niche (if applicable); and

before the ashes (together with the item) are returned to
any person under this section, a person claims to be the
owner of the item (the item (together with the ashes) is
called specified item).

(8) In the circumstances specified in subsection (7)—

(@)

the ash handler must return the specified item—

(i) where the person who claims to be the owner of the
item as referred to in subsection (7)(b) is a
prescribed claimant—

(A) if the ash handler receives only the claim for
the return of the item or the specified item
from that person within the first 2 months—to
that person after the expiry of the first 2
months; or

(B) if, by the expiry of the first 2 months, the ash
handler does not receive any claim for the
return of the item or the specified item and
that person is the first one who makes a claim
in the remainder of the on-site claim period—
to that person; or
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(9)

(10)

item as referred to in subsection (7)(b) is not a
prescribed claimant and if, throughout the on-site
claim period, the ash handler does not receive any
other claim for the return of the item or the
specified item—to that person after the expiry of
the on-site claim period;

(b) if, before the specified item is returned in accordance
with paragraph (a), the ash handler receives another
claim for the return of the item or the specified item, the
court may determine the competing claims in accordance
with any law applicable to it; and

(c) the ash handler—

(i) must keep the specified item until a person obtains
a court order for return of it to the person and must
return it as ordered; or

(ii) if no court proceedings have been instituted by the
expiry of 12 months after the on-site claim
period—must deliver the specified item to the
Director.

For the purposes of subsections (7) and (8), the ash handler is
not under any obligation to open any container containing
ashes in order to—

(@) ascertain if there is any related item interred together
with the ashes inside the container; or

(b) return any related item interred together with the ashes
inside the container, without returning the ashes together
with it.

An application for a court order referred to in subsection

(6)(a) or (8)(c)(i) may be made by originating summons.
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(13)

H) applies, with necessary modifications, in relation to an
application for a court order referred to in subsection (6)(a) or
(8)(c)(i) made by an ash handler as if it were an application
for relief by way of interpleader; and the court has the powers
under that Order accordingly despite section 32(3) of the
District Court Ordinance (Cap. 336).

Despite subsections (10) and (11), the District Court Rules
Committee established under section 17 of the District Court
Ordinance (Cap. 336) may make rules to provide for the
procedures for making an application for a court order
referred to in subsection (6)(a) or (8)(c)(i).

On making a court order referred to in subsection (6)(a) or
(8)(c)(i), the court may impose the conditions that it considers
appropriate.

Record

)

(2)

®3)

A-person-who-carriesAn ash handler must keep a record of the
steps that the ash handler has taken to carry out the prescribed
ash disposal procedures—in—respect—of-a—columbarivm—(ash
handler)}-must-keep—a-record—of-the procedures—carried-out,

which record—

(@ must be in the specified form; and

(b) must contain the information that the Licensing Board
requires about ashes and claims handled in carrying out
the procedures.

Subject to subsections (3) and (4), the ash handler must
deliver the record to the Director within 30 days after the
expiry of the on-site claim period.

If section 9(6) of this Schedule applies to the ashes of a
deceased person, the period within which the ash handler must
deliver the part of the record, relating to the ashes of the
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the following—
(@) the return of the ashes of the deceased under that section;
(b) the expiry of 12 months after the on-site claim period.

(4) If section 9(8) of this Schedule applies to the ashes of a
deceased person and any items interred together with the
ashes, the period within which the ash handler must deliver
the part of the record, relating to the ashes of the deceased
person and the items, to the Director is 30 days after the
earlier of the following—

(@ on the claims for the ashes and items being finally
disposed of in accordance with the law referred to in that
section;

(b) the expiry of 12 months after the on-site claim period.

Further steps to facilitate return of ashes
The Director or an authorized officer may, by notice in writing,

require a—persen—required—under—section—66—71-ar73()—ot-this
Ordinance-to-carry-out-the-preseribed-ash-dispesal-proeeduresan ash

handler to take any steps that the Director considers necessary to
facilitate—

(@) the return of ashes to their eligible claimants;
(b) the delivery of ashes to the Director; or
(c) the reinterment of ashes.

Director carrying out steps necessary for disposal of ashes

(1) Subsections (2), (3) and (4) apply if the Director has in his or
her possession ashes in respect of which the prescribed ash
disposal procedures have, or any step in them has, not been
carried out, whether or not after a contravention of section 66,
67, 68, 70, 71 or 73 of this Ordinance.
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(4)

carry out the steps that the Director considers necessary for
disposal of ashes (to the extent that there are steps in the
prescribed ash disposal procedures that have not been carried
out).

The Director must keep a record of the process of the steps
carried out under section 74(1) of this Ordinance.

Sections 7, 8 and 9 of this Schedule apply, with any necessary
modifications, to the Director for the purposes of disposal of
ashes to the extent to which those sections provide for the
steps that the Director considers necessary for the disposal.

Director’s power to dispose of ashes

)

)

Any ashes in the Director’s possession in respect of which the
prescribed ash disposal procedures, or the steps that a
specified officer considers necessary for disposal of ashes,
have been carried out may be disposed of by the Director in
any manner that the Director thinks fit.

Subsection (1) does not apply to any ashes in respect of which
proceedings are pending in the court and a person has, by
written notice, informed the Director of the proceedings.

Director recovering expenses of steps carried out for disposal of
ashes

)

A person is liable to pay to the Director all expenses that the
Director incurs in carrying out the steps that the Director
considers necessary for disposal of ashes in respect of a
columbarium if the person—

(@ is required under section 66;(2)(b), 71 or 73(2) of this
Ordinance to carry out the prescribed ash disposal
procedures; but

(b) has not done so.
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3)

(4)

()

(6)

(7)

(8)

(9)

is regarded as being re'qui'red under section 66{2)(b) of this
Ordinance to carry out the prescribed ash disposal procedures
if the person—

(@ has abandoned the columbarium as referred to in section
67 or 68 of this Ordinance; or

(b) does not continue to operate the columbarium as
required by section 70 of this Ordinance.

The Director may issue a certificate to certify the expenses
incurred in respect of a columbarium as mentioned in
subsection (1).

Without limiting the general meaning of expenses, the
expenses may include supervision and departmental charges
and legal costs.

The certificate must state that upon registration of it in the
Land Registry under subsection (12) in the case referred to in
that subsection, the expenses (including any interest
recoverable under subsection (7)) constitute a legal charge on
the columbarium premises.

The Director must serve a copy of the certificate on each
person whom the Director believes to be liable to pay the
expenses.

Interest is recoverable as part of the expenses from a person
who is liable for the expenses under subsection (1) at the
annual rate of 10% commencing 1 month after the date of
service of the certificate on the person.

Payment of the expenses by any person is without prejudice to
the person’s right to recover the payment from any other
person who is liable to pay for the expenses.

The expenses due from a person to the Director under this
section are recoverable as a civil debt due to the Government.
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subsection (3;) is on its production admissible in any
proceedings without further proof.

(11) The certificate is presumed, in the absence of evidence to the
contrary, to be proof of the signature of the Director and of the
amount of expenses due from a person referred to in
subsection (1).

(12) Where any person liable to pay the expenses is the owner of
the columbarium premises, then at any time before the
expenses (including the interest accrued) have been recovered
in full, the certificate under subsection (3) may be registered
in the Land Registry against the title of the premises.

(13) Upon the recovery of the expenses (including the interest
accrued) in full, the Director is to lodge, or cause to be lodged,
in the Land Registry a memorial of satisfaction against the
certificate.

15. Director to provide information on ash disposal by columbaria
(1) The Director must keep—
(@) alist setting out—

(i) each columbarium in respect of which the
prescribed ash disposal procedures are being
carried out;

(i) each columbarium in respect of which the
prescribed ash disposal procedures have been
carried out;

(iii) each columbarium in respect of which the steps
that a specified officer considers necessary for
disposal of ashes are being carried out; and
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)

that a specified officer considers necessary for
disposal of ashes have been carried out; and

(b) in respect of each columbarium referred to in paragraph
(@)(i) or (ii), a copy of the commencement of ash
disposal notice given in accordance with section 8 of this
Schedule.

The Director must make available the information kept under
subsection (1) for inspection by the general public during
normal office hours free of charge.

Alternative ash disposal procedures

)

)

)

(4)

A person is treated as having carried out the prescribed ash
disposal procedures in respect of a columbarium if the person
has carried out, in respect of the columbarium, the procedures
specified in an ash disposal plan approved by the Director in
respect of the columbarium.

The Director may, on application, approve an ash disposal
plan in respect of a columbarium if the Director is satisfied
that the procedures specified in the plan are as effective as the
prescribed ash disposal procedures in facilitating the return of
the ashes interred in the columbarium, or the reinterment of
those ashes, under this Schedule.

An application under subsection (2) must be made, in writing,
within the 30 days referred to in section 71(2)(a) or 73(3)(b)(i)
or (5)(a)(i) (as the case requires) of this Ordinance as if a
reference to a commencement of ash disposal notice in that
section were a reference to the application.

On determining an application under subsection (2), the
Director must notify the applicant in writing of—

(@ the Director’s decision; and
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(6)

(7)

refusal.
If the application is refused, the applicant must—

(@ carry out the prescribed ash disposal procedures in
accordance with section 7 of this Schedule; and

(b) for the purposes of paragraph (a), give a commencement
of ash disposal notice in accordance with section 8 of
this Schedule within 30 days after the date on which the
Director notifies the applicant of the Director’s decision.

Subject to any necessary modifications, the other provisions
of this Ordinance apply to a person who is treated as having
carried out the prescribed ash disposal procedures under
subsection (1) in the same manner as they apply to a person
who has carried out the prescribed ash disposal procedures.

An appeal under section 82 of this Ordinance against a
decision to refuse an application made under subsection (2)
does not suspend the operation of the decision, pending the
determination of the appeal, unless the Director decides
otherwise.
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Fees
Column 1 Column 2 Column 3 Column 4
When
Item Particular Payable Fee
1. Issue of Uponissue  For a columbarium in which
temporary the following total number of
suspension sets of ashes (according to the
of liability ash interment quantity as
(TSOL) shown in the approved plans)
(regardless may be interred—
of the (a) not $24,000
duratlo_n _of exceeding
the Valldlty 1000
period)

(b) exceeding $48,000
1 000 but
not
exceeding
5000

(c) exceeding $72,000
5000 but
not
exceeding
10 000
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When
Item Particular Payable Fee
(d) exceeding $96,000
10 000
but not
exceeding
50 000
(e) exceeding $120,000
50 000
2. Issue of Uponissue  For a columbarium in which
exemption the following total number of
(regardless sets of ashes (according to the
of the ash interment quantity as
duration of shown in the approved plans)
the validity may be interred—
period) (@) not $50,000
exceeding
1000

(b) exceeding $90,000
1 000 but
not
exceeding
5000

(c) exceeding $130,000
5000 but
not
exceeding
10 000
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When
Item Particular Payable Fee
(d) exceeding $170,000
10 000
but not
exceeding
50 000
(e) exceeding $210,000
50 000
3. Issue of Upon issue  For a columbarium in which
licence the following total maximum
(regardless number of sets of ashes
of the . .
duration of (according to the ash interment
the validity capacity as shown in the
period) approved plans) may be

interred—

(@) not
exceeding
1000

exceeding
1 000 but
not
exceeding
5000

exceeding
5000 but
not

(b)

(©)

$90,000

$165,000

$240,000
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When
Item Particular Payable Fee
exceeding
10 000
(d) exceeding $315,000
10 000
but not
exceeding
50 000
(e) exceeding $390,000
50 000
4, Extension of  Upon $29,600
TSOL extension
5. Renewal of Upon $26,450
exemption renewal
6. Renewal of Upon $28,100
licence renewal
7. Transfer of Upon $23,150
TSOL approval
for transfer
8. Transfer of Upon $25,000
exemption approval

for transfer
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When
Item Particular Payable Fee
9. Transfer of Upon $26,250
licence approval
for transfer
10. Variation of  Upon $7,350
condition(s)  approval
to which a for
TSOL is variation of
subject condition(s)
11. Variation of  Upon $9,860
condition(s)  approval
to whichan  for
exemption is  variation of
subject condition(s)
12. Variation of  Upon $9,860
condition(s)  approval
to which a for
licence is variation of
subject condition(s)
13. Permission Upon $30,550
for alteration  permission
or addition for
to the alteration
premises of a or addition

columbarium
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Item Particular

in respect of
which a
TSOL is
issued

14, Permission
for alteration
or addition
to the
premises of a
columbarium
in respect of
which an
exemption is
issued

15. Permission
for alteration
or addition
to the
premises of a
columbarium
in respect of
which a
licence is
issued

When
Payable

Upon
permission
for
alteration
or addition

Upon
permission
for
alteration
or addition

Fee

$46,800

$59,550
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When
Item Particular Payable Fee
16. Duplicate of  Upon issue $435
aTSOL of a
duplicate
17. Duplicate of  Upon issue $435
an of a
exemption duplicate
18. Duplicate of  Upon issue $435
a licence of a

duplicate
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[ss. 101 & 106]
Transitionals
1. Grace period for columbarium to continue operation without

selling interment right

)
(2)

®3)

This section applies to a columbarium that was in operation
immediately before the enactment date.

A person who operates, keeps, manages or in any other way
has control of a columbarium to which this section applies in
the grace period does not commit an offence under section 11
of this Ordinance in so far as the person does not sell any
interment right in respect of the columbarium in that period.

In this section—

grace period (Z [RHH) means the period beginning on the

(4)

enactment date and ending—

(@ on the expiry of 9 months beginning on the enactment
date; or

(b) if an application is made for a temporary suspension of
liability by the expiry of those 9 months—at the time
when the application is finally disposed of or withdrawn.

If an application referred to in paragraph (b) of the definition
of grace period in subsection (3) is refused, it is finally
disposed of at the later of the following—

(@ at the time the period within which an appeal may be
lodged under section 82 of this Ordinance against the
refusal expires without an appeal having been lodged;-e¢
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Part1

Explanatory Memorandum

The main purpose of this Bill is to provide for the licensing of non-
Government columbaria.

The Bill contains 11 Parts and 7 Schedules.

Part 1 contains preliminary provisions. Clause 1 sets out the short
title and provides for commencement. Clause 2 defines ashes, Bill
anneuReement-time—columbarium, cut-off time, enactment date,
inter, interment right, pre-Bilcut-off columbarium and other
expressions for the interpretation of the Bill. Clause 3 explains the
meaning of sale of interment right used in the Bill. Clauses 4, 5, 6
and 7 exclude from the application of the Bill—

(@ columbaria that are built, operated, administered or
maintained by the Government;

(b) private crematoria, private cemeteries (which will
include columbaria operated by the Board of
Management of the Chinese Permanent Cemeteries) and
the places of business of undertakers of burials—all of
which are or will be regulated under the Public Health
and Municipal Services Ordinance (Cap. 132);

(c) workplaces used for transforming ashes into synthetic
materials;

(d) premises where no more than 10 containers of ashes are
exhibited for a transient period_of not more than 14 days;
and

(e) the keeping of no more than 10 containers of ashes in
domestic premises.
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Part 3

Part 4

Clause 8 establishes a Private Columbaria Licensing Board
(Licensing Board). Schedule 1 contains the constitutional and
administrative provisions relating to the Licensing Board. Clause 9
empowers the Licensing Board to determine applications for a
licence, exemption or temporary suspension of liability (specified
instrument) in respect of a columbarium, to issue guidelines and
codes of practice about the operation and management of
columbaria, to conduct investigation into irregularities and
discipline operators, and to exercise powers that are ancillary to its
functions.

Part 3 controls the operation of columbaria. Under clause 10, a
person must have a licence to operate a columbarium (including
selling interment rights). However, operation without selling
interment rights is permitted under an exemption or temporary
suspension of liability. Contravention of the prohibition is an
offence (clause 11).

Part 4 provides for the issue of specified instruments for operating
columbaria. This Part is divided into 6 Divisions.

Division 1 contains general provisions. Clause 13 empowers the
Licensing Board to issue, renew or extend a specified instrument.
But a columbarium subject to certain enforcement actions under the
Town Planning Ordinance (Cap. 131) or the Buildings Ordinance
(Cap. 123) may not be issued with a specified instrument (clause
16). Clause 14 sets out the time limit for application for a specified
instrument. Basically, an application for the issue of a licence in
respect of a columbarium may be made at any time after the expiry
of 6 months beginning on the day on which the Private Columbaria
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(enactment date). However, an application for the issue of a
specified instrument in respect of a pre-Bitcut-off columbarium
must be made at any time after the expiry of 6 months beginning on
the enactment date, but before the expiry of 9 months beginning on
that date. Clause 15 provides for the validity period of a specified
instrument.

8. Division 2 (as read with Schedule 2) prescribes the matters that
affect the grant or refusal of an application for a specified
instrument (eligibility criteria) and are presented in table form

below—
Main Eligibility Criteria for Specified Instruments
Columbarium Aspects of eligibility criteria
to which
eligibility Instrument Interest in
criteria apply | applied for Land Planning Building premises
1. Any Licence No unlawful Compliance | Compliance with | Holding the
(Note (1) occupation of | with the the requirements | columbarium
(clause 17) | unleased land | requirements | for approval and | premises
and under the consent to the directly from
compliance Town commencement the
with the Planning of building works | Government
requirements Ordinance under section 14 | under a lease.
in respect of (Cap. 131). of the Buildings
the Ordinance (Cap.
columbarium 123) and other
under the requirements
lease, short specified by the
term tenancy Licensing Board.
or other . .
instrument Alternatively, if

the columbarium

under which !
the comprises
columbarium structures that
premises are form the whole,
held directly orapart, of a

certifiable
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Columbarium Aspects of eligibility criteria b
to which
eligibility Instrument Interest in
criteria apply | applied for Land Planning Building premises
from the building ™°*
Government. @2)__the
certifiable
building is

certified Mot )
as structurally
safe and any
works that the
Licensing Board
requires have
been carried out.

2. Pre-Billcut- | Licence Same as item 1 | Same as item | Same as item 1 Same as item
off (Note (1) above. 1 above. above. 1 above.
columbarium | (clause 18) . . .

(Note (34)) Alternatively, if | Alternatively,

the non-compliant | a right to use
structures inthe | the

pre-BiHcut-off columbarium
columbarium are | premises for
structures at least 5

certifiable for a years
pre-Bilicut-off beginning on
columbarium ™ | the date on

“)__the which the
structures or licence (if
building issued) is to
concerned is take effect.

certified o 22
as structurally
safe and any
works that the
Licensing Board
requires have
been carried out.

3. Pre-Billcut- | Exemption Same as item 1 | Not Same as item 2 Same as item
off (Note (56)) above. applicable. above. 1 above.
columbarium | (clause 19) .

(Note (34)) Alternatively,

a right to use
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Columbarium Aspects of eligibility criteria g
to which
eligibility Instrument Interest in
criteria apply | applied for Land Planning Building premises
the
columbarium
premises for
at least 5
years
beginning on
the date on
which the
exemption (if
issued) is to
take effect.
4. Pre-Billcut- | Temporary | If the case Not Certified M) | Not
off suspension involves applicable. as not posing applicable.
columbarium | of liability unlawful obvious or
(Note (34)) (clause 20) occupation of imminent danger
unleased land, in terms of
the applicant building safety
must make an and fire safety.
application for
lawful
authority to
occupy the
land and
declares that
the applicant
has no claim to
the land based
on adverse
possession.
Notes—{INotes: (1) A columbarium’s eligibility for a licence will also depend on—

(2)  Certifiable building is defined by section 3(3) of Schedule 2 to mean—

(a) it having a management plan approved by the Licensing Board; and

(b) where a deed of mutual covenant is in force in respect of the columbarium

premises—a written legal advice being produced to confirm that the deed

contains no express restrictive covenant as specified in clause 22(3).
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(d)

exemption issued under the Buildings Ordinance (Application to the New
Territories) Ordinance (Cap. 121);

an NT small building erected on or after 1 January 1961 and before 16 October
1987 that complied with the law at that time;

a pre-1961 NT building; or

a building situated on land that was unleased land at the time the building was
erected but a lease or short term tenancy is subsequently granted by the
Government before the enactment date,

where NT small building and pre-1961 NT building are defined by section 3(4) of
Schedule 2, and a pre-1961 NT building is limited to a building in the New Territories
built before 1 January 1961 if there has been no alteration, addition or reconstruction of
the building in contravention of the Buildings Ordinance (Cap. 123) on or after that date.

(23) Certified means certified by an authorized person or registered structural engineer (or
both of them) as specified by the Licensing Board.

(34) A pre-BiHcut-off columbarium may be treated as such if it is proved—

@

(b)

(©

(d)

that the ash interment layout is limited in extent to that as at the Bl
aRReunReermentcut-off time;

(for an application for the issue of a licence or an accompanying application
for the issue of a temporary suspension of liability) that the ash interment
capacity is limited to that as at the Bill-announeementcut-off time, and also (for
the accompanying application for the issue of a temporary suspension of
liability) that the ash interment quantity is limited to that as at the enactment
date;

(for an application for the issue of an exemption or an accompanying
application for the issue of a temporary suspension of liability) that the ash
interment quantity is limited to that as at the Bil-anneuncementcut-off time;
and

that the extent of occupation of land as is necessary for, or ancillary to, the
operation of the columbarium is limited to that as was necessary for, or
ancillary to, its operation as at the Bi-anneuncementcut-off time.

(45) Structures certifiable for a pre-Billcut-off columbarium essentially cover structures

that—
(a)

(b)

do not comply with the requirements for approval and consent to the
commencement of building works under section 14 of the Buildings Ordinance
(Cap. 123), and do not form the whole, or a part, of a certifiable building; but

fall within the following description—
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where at least a niche in the structures was so used immediately before
the Bill-announeementcut-off time; or

(if) they form the whole, or a part, of any essential ancillary facilities
supporting the operation of the columbarium; and

(c) fall within the following description—

(i) they are on-grade outdoor structures with niches;
(if) they form the whole, or a part, of a single-storey building;

(iii)  they form the whole, or a part, of the ground storey of a multi-storey
building but do not form the whole, or any part, of any other storey of the
building; or

(iv) they form the whole, or a part, of a multi-storey building that is an NT
small building—

(A) that came into existence on or after 16 October 1987; and

(B) in respect of which a certificate of exemption has not been issued
under the Buildings Ordinance (Application to the New Territories)
Ordinance (Cap. 121).

(5——In-addition—ab) A pre-BiHcut-off columbarium’s eligibility for an exemption will

also depend on meeting the following eenditionsrequirements—
(a) the columbarium commenced operation before 1 January 1990; and

(b) no interment right in respect of the columbarium has been sold since the Bilt
announcementcut-off time.
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Division 3 provides for the form of, and the plans and other
information required for, an application for a specified instrument.
Under clause 27, the ash interment layout and ash interment
quantity of the columbarium as at the Biannouncementcut-off
time can be proved by a statement prepared by the Director of Food
and Environmental Hygiene (Director) or an authorized public
officer under the notification scheme announced by the Secretary
for Food and Health at the Bil-announcementcut-off time. The
Licensing Board may also consider other evidence of these
particulars.

Division 4 provides for the form of a specified instrument and the
conditions that may be imposed on a specified instrument.
Basically—

(@ the main conditions include those about ash interment
and continued compliance with thecertain eligibility
criteria referred to in Division 2;

(b) a temporary suspension of liability, if issued, will be
subject to conditions requiring its holder to take steps,
with reasonable expedition, towards meeting the
eligibility criteria for a licence or exemption and
procuring the issue of a licence or exemption before the
expiry of the temporary suspension of liability; and

(c) the Licensing Board may impose conditions restricting
the imposition of additional fees, charges or other sums
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11.

12.

13.

14.

not in accordance with any mechanism for their future
revision, set—eutspecified or otherwise contained in
theany agreement for the sale of the interment right
entered into before the Bil-announecementcut-off time.

Division 5 contains supplementary provisions about specified
instruments and related applications.

Clause 38 specifies the circumstances in which a specified
instrument may be transferred. It also provides that a transferee is
liable for all debts and obligations in relation to each agreement for
the sale of an interment right entered into before the transfer by the
transferor. Clause 39 specifies the circumstances under which the
Licensing Board may revoke or suspend a specified instrument, or
vary its conditions. Under clause 40, the holder of a specified
instrument may also apply for the variation of its conditions. Clause
41 provides for suspension of operation of the decision if it is
appealed against.

Clause 42 requires an applicant for a specified instrument or a
holder of a specified instrument to notify the Licensing Board of
certain matters (including a change in the information provided in
connection with the application concerned, and cessation of the
columbarium). Clause 43 (as read with Schedule 3) provides for the
procedural aspects of applications for specified instruments.

In Division 6, clause 44 provides for the issue of a certificate of
columbarium use in respect of the columbarium premises on the
issue of a specified instrument. The Licensing Board must register
the certificate against the premises in the Land Registry. Clause 45
requires the Licensing Board to keep a register of private
columbaria issued with specified instruments and to make it
available for public inspection.
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Parts

15.

16.

17.

Part 5 provides for the requirements and duties relating to the
operation of a columbarium. This Part is divided into 2 Divisions.

Division 1 (as read with Schedule 4) relates to an agreement for the
sale of an interment right entered into on or after the enactment
date. Clause 47 imposes requirements that such an agreement must
meet in order for it to be enforceable against the purchaser. Among
other things, it must not purport to sell an interment right for a term
extending beyond the term of the lease under which the
columbarium premises are held directly from the Government, or
otherwise than for payment payable on the same periodic basis as
that for the payment of rent for the short term tenancy granted by
the Government under which the columbarium premises are
occupied, or for a term extending beyond the term of the tenancy
between private parties under which the columbarium premises are
occupied. It must contain the information, recommendations and
essential terms prescribed in Schedule 4. Under clause 48, if an
agreement for the sale of an interment right is not enforceable, the
purchaser may cancel the agreement by giving the seller written
notice and obtain a refund of any money paid under the agreement.
Clause 49 sets out the requirements for records to be kept by
holders of specified instruments.

Division 2 provides for the ongoing obligations on a holder of a
specified instrument, including—

(@) exhibition of the instrument at the columbarium (clause
50(1));

(b) (for a pre-Billcut-off columbarium operated under an
exemption or temporary suspension of liability)
exhibition of a notice that a sale of interment right in
respect of the columbarium is an offence (clause 50(2));
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bremises in material deviation from the approved plans
(clause 51);

(d) compliance with the limit on the number of sets of ashes
in the columbarium as shown in the approved plans
(clause 52) except that—

(i)

(ii)

ashes may be interred in a pre-Billcut-off
columbarium operated under an exemption if the
interment right was sold before the Bil
announeementcut-off time (clause 53); or

a specified number of sets of ashes of religious
practitioners may be interred in a religious ash
pagoda of a specified Chinese temple which is a
pre-Billcut-off columbarium operated under an
exemption (clause 55); and

(e) keeping the columbarium in good repair (clause 56).
Failure to comply with any of the requirements constitutes an

offence.

Part 6

18. Part 6 contains enforcement provisions as follows—

(@ clauses 57, 58 and 59 set out respectively the powers of
the Director or an authorized officer—

(i)
(i)

to enter and inspect a columbarium in respect of
which a specified instrument is in force;

to exercise the powers to enter and search (as well
as the power of seizure etc.) against any premises
on obtaining a search warrant or if there is (or is
likely to be) evidence of an offence under the Bill
but it is not reasonably practicable to obtain a
search warrant; and
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19.

Part 7
20.
21.

22.

23.

24.

having cohmitted) an offence under the Bill;
(b) clause 60 contains related offences; and

(c) clause 61 provides for disposal of the things seized,
removed or impounded.

Clause 62 empowers the Director to issue an enforcement notice to
require the holder of a specified instrument to end, remedy or
prevent the recurrence of any contravention of a condition of the
instrument. Failure to comply with the notice is an offence. Further,
the Director is empowered to take necessary or desirable remedial
or preventive action and recover the expenses from the holder.

Part 7 provides for obligations in disposing of ashes.

Clauses 67 and 68 state that a person who has operated a
columbarium must not abandon the columbarium. This applies
whether the columbarium is issued with a specified instrument or
not. Such a person also must not improperly dispose of ashes
(clause 66). Contravention of any of the obligations is an offence
(clause 72).

Part 2 of Schedule 5 sets out the ash disposal procedures to be
carried out.

A person who takes possession of the premises of a columbarium
(whether as owner, mortgagee or based on any other interest in the
premises) must notify the Director within 7 days after the date of
taking possession (clause 73(1)).

An owner or mortgagee who acquires the columbarium premises
against which a certificate of columbarium use is registered must
carry out the prescribed ash disposal procedures (clause 73(2)).
Other third parties taking possession of the columbarium premises
must also carry out these procedures or, alternatively, invite the
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Part 8
26.

27.

Part 9
28.

29.

(clause 73(4)).

Clause 74 empowers the Director, an authorized officer or a public
officer (each is called a specified officer) to carry out necessary
steps for disposal of ashes in respect of a columbarium. For this
purpose, a specified officer may apply for a court order for
occupying the premises concerned. Part 1 of Schedule 5 relates to
such an occupation order. The expenses incurred in carrying out
these steps may be recovered from the person who is required to
carry out the prescribed ash disposal procedures but has not done so
(section 14 of Schedule 5).

Part 8 provides for appeals against decisions of the Licensing Board
and of the Director under the Bill. Clauses 81, 82 and 83 provide
for the right of appeal and for the establishment and composition of
the Private Columbaria Appeal Board (Appeal Board).

Clauses 84 to 90 deal with the procedures for hearing an appeal,
create related offences, and provide for the privileges and
immunities of the members of an Appeal Board and any witness
appearing before it.

Part 9 contains miscellaneous provisions. Clause 91 provides for
delegation of powers and appointment of an authorized officer by
the Director. Clause 92 enables the Licensing Board or the Director
to consult other law enforcement authorities and persons, and
obtain information from them, when performing functions under
the Bill.

Clauses 93 and 94 empower the Licensing Board to issue guidelines
and codes of practice. Under clause 95, the Licensing Board may
impose requirements on the matters to be covered in a management
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an offence to provide false or misleading information under the
Bill. Clause 98 provides for the liability of a director etc. of a body
corporate, a partner etc. in a partnership, or a member etc. of an
unincorporated body, for an offence by the body corporate, another
partner, or another member of the unincorporated body,
respectively.

30. Clause 100 introduces Schedule 6, which sets out the fees payable
for matters under the Bill.

31. Clauses 101 and 102 provide for the powers to amend the
Schedules and to make regulations. Clause 104 covers immunity for
anything done or omitted to be done in good faith by the Licensing
Board’s member, a member of its committee, its staff member or
the Director, an authorized officer or any other public officer in
performing functions under the Bill. Clause 105 deals with service
of notice, decision or other document under the Bill. Clause 106
introduces Schedule 7, which contains transitional provisions.

Part 10

32. Part 10 deals with the implications of the Bill on other legal
requirements.

33. In general, the requirements of the Bill are in addition to and do not
derogate from other legal requirements unless otherwise stated in
the Bill. A specified instrument does not negate any liability under
any other Ordinance (clause 107).

34. Clauses 108, 109 and 110 modify the Land (Miscellaneous
Provisions) Ordinance (Cap. 28), the Town Planning Ordinance
(Cap. 131) and the Buildings Ordinance (Cap. 123) and—

(@ the modifications apply to certain breaches of these
Ordinances by a pre-Bilicut-off columbarium if—
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(b)

Part 11

(i)

provision is in force or is being applied for, or
refusal of the instrument is under appeal and (in the
case of extension or renewal) is suspended from
operation; and

the breach is limited to the extent that is necessary
for, or ancillary to, the operation of the
columbarium; and

the effects of the modifications are that certain
provisions of these Ordinances do not apply during the
period the conditions are met.

35. Part 11 contains related and—censeguential—amendments. In

particular—

clauses 112 to 120 are amendments to the Land
(Miscellaneous Provisions) Ordinance (Cap. 28), the
Town Planning Ordinance (Cap. 131) and the Buildings
Ordinance (Cap. 123) consequential to clauses 108, 109
and 110;

clauses 121 to 127 amend the Public Health and
Municipal Services Ordinance (Cap. 132) and the
Private Cemeteries Regulation (Cap. 132 sub. leg. BF)
so that—

(a)

(b)

(i)

(ii)

columbaria operated by the Board of Management
of the Chinese Permanent Cemeteries (other than
the private cemeteries currently listed in that
Ordinance) will be private cemeteries under that
Ordinance; and

these columbaria will be regulated under that
Regulation;
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Ordinance (Cap. 201) so that the Licensing Board and
the Appeal Board are regulated as public bodies under

that Ordinance; and

(d) clauses 130 and 131 amend the Electronic Transactions
(Exclusion) Order (Cap. 553 sub. leg. B) to exclude the
application of section 5 of the Electronic Transactions
Ordinance (Cap. 553) to certain provisions requiring the
production of information in writing so that such
information may not be provided by electronic means.






