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Arbitration and M ediation L egidation
(Third Party Funding) (Amendment) Bill 2016

INTRODUCTION

At the meeting of the Executive Council on 20 Deber 2016,
the Council ADVISED and the Chief Executive ORDEREDBat the
Arbitration and Mediation Legislation (Third Paféunding) (Amendment)
Bill 2016 (“Bill”), at Annex A, be introduced intthe Legislative Council,
so as to amend the Arbitration Ordinance (Cap. 08D”) and the
Mediation Ordinance (Cap. 620) (*MO”) to —

(a) clarify that third partyfunding of arbitration and mediation
is not prohibited by the common law doctrines of
maintenance and champéttynd

(b) provide for related measures and safeguards,

based on the recommendations made in the Repditiicsh Party Funding
for Arbitration published by the Law Reform Commission of Hong &on
(“LRC”) in October 2016 and the views of the StagriCommittee on
Mediation.

In the Report, the Chinese version of “third pais “Z5=75". As a third party funder is not a
“party” (—F ~ ) as defined in section 2 of the AO, the DoJ taltes view that it is more
appropriate to useZf =" as the Chinese equivalent of “third party” in theoposed legislative
amendments.

In brief, maintenance can be defined as the giwhassistance or encouragement to one of the
parties to an action by a person who has neithein@mest in the action nor any other motive
recognized by the law as justifying his interferen€hamperty is maintenance for a share in the
proceeds of litigation. Sé&innie Lo v HKSAR2012) 15 HKCFAR 16, at paras. 10 and 11.



JUSTIFICATIONS

2. A third party funding contract commonly providist the third
party funder will pay for the funded party’s coétscluding expenses) of
the arbitration or other associated proceedingsturn for a percentage of
the arbitral award or judgment or other financiahéfit from the funded
party’s recovery in the proceedings if successtsldefined in the funding
agreement. If the proceedings are unsuccesstuthtrd party funder will
not receive any repayment or return on the fundsag paid to, or on
behalf of, the funded party for the proceedingstsqhence the common
description of third party funding as “non-recodrikading).

3. Third party funding of arbitration and other mlise resolution
proceedings has become increasingly common ovetdatstedecade in
numerous jurisdictions, including Australia, Englaand Wales, various
European jurisdictions and the United States. die,dhird party funding
arrangements have usually been motivated by a tupdety’s lack of
financial resources to pursue its own claims inteomous proceedings.
However, increasingly, parties who do have therfaia resources to fund
contentious proceedings may also seek third partglihg as a financial or
risk management tool.

4. Hong Kong is one of the major centres of inteamal arbitration
in the Asia Pacific region. It is likely that arpato an arbitration taking
place in Hong Kong may wish to consider whethenat it should seek
third party funding of its participation in such arbitration if it is clearly
permitted by Hong Kong law to do so.

5. The legal doctrines of maintenance and champdgdyeloped
some 700 years ago under English common law, haea beld by the
Hong Kong Courts to prohibit third party funding adurt litigation both
as a tort (civil wrong) and as a criminal offensaye in three exceptional
areas: (1) where a third party can prove that ¢ &degitimate interest in
the outcome of the litigation; (2) where a party can persuade the Court that

it should be permitted to obtain third party furglito enable it to have
access to justice; and (3) a miscellaneous category of proceedings
including insolvency proceedings.

6. However, whilst the Hong Kong Courts do not objein

principle, to third party funding of arbitration é@mrelated proceedings
(including mediation), it is unclear whether thecttime of maintenance
and champerty also apply to third party fundin@uditrations taking place



in Hong Kong. Indeed, the Court of Final Appealgment inUnruh v
Seebergérexpressly left open this question.

LRC’s Study

7. In 2013, the Chief Justice and Secretary fotickisasked the
LRC to review the position relating to third paftynding for arbitration

for the purposes of considering whether reform wasded, and if so, to
make such recommendations for reform as appropriate

8. In June 2013, the Third Party Funding for Awdtittn Sub-
committee of the LRC (the “Sub-committee”) was dappex to review the
subject. On 19 October 2015, the Sub-committedighdal a consultation
paper onThird Party Funding for Arbitrationthe “Consultation Paper”)
with a proposal to amend the relevant legislation.

9. In total, 73 submissions were received during thublic
consultation conducted by the Sub-committee fron®tfbber 2015 to the
end of February 2016 (“Public Consultation”). Taosho submitted
responses included accounting firms, arbitral tastns, arbitrators,
barristers, chambers of commerce, consumer/pubtirast groups, the
financial sector, third party funders, Governmentpaltments,
insurers/insurers associations, law firms, insatyenpractitioners,
professional bodies, and academics.

10. Based on the submissions received, the LRCluded that the
reform of Hong Kong law is needed to clearly sthi the said common
law doctrines do not prevent third party funding afbitration and
associated proceedings under the AO.

11. The LRC further recommended that third partydiers funding
arbitration should be required to comply with ard@hParty Funding for
Arbitration Code of Practice (“Code”) issued by @dip authorized under
the AO. The LRC took the view that the Code shadtlout the standards
and practices (including financial and ethical d&nds) with which third
party funders would ordinarily be expected to compl carrying on
activities in connection with third party fundin§arbitration?

12. The LRC also recommended that considerationldhmze given
to whether to make consequential amendments tMtheso as to extend

(2007) 10 HKCFAR 31, at para 123.
See Recommendation 3(3) of the Report.



the proposals described in paragraphs 10 and Medbanediation within
the scope of the M®.

13. After the completion of its study, the LRC eded the Report on
Third Party Funding for Arbitratior(the “Report”) on 12 October 2016.

The Government responses to the Report

14. A table showing the detailed recommendationsessut in the

Report and the Government responses to those reeondations is at
Annex B. The Government takes the view that, fibwen perspective of
promoting Hong Kong as an international arbitrata@ntre and for the
purpose of clarifying the law, the proposed lavoref is desirable, so that
Hong Kong, as one of the leading centres for istonal legal and

dispute resolution services in the Asia Pacifiaorgcan keep up with the
latest development in international arbitration ahéreby enhance its
competitive position.

15. The Government, having consulted the Steeriagr@ittee on
Mediation, agrees with the recommendation of th€ltRat consequential
amendments should be made to the MO at the sanse asrthe above
proposed amendments to the AO. This would exteadhbn-application
of the doctrines of maintenance and champerty (lasthto civil and
criminal liability) to mediation within the scopé thhe MO.

16. In essence, mediation is a consensual negotiptiocess which
parties to a dispute voluntarily resort to with &w to reaching a
settlement through the assistance of an impartiediator. If the

mediation is successful, the parties need not alidnet resort to or

further pursue legal proceedings or arbitratiorené€, mediation per se is
not a legal action or proceeding. Instead, it litates settlement of
disputes without resorting to litigation or otherrhal process. As pointed
out in paragraph 1.30 of the Consultation Papers itonsidered that
mediation is not a contentious proceeding to whilkb doctrines of

maintenance and champerty apply although legalepsidnal conduct
rules do apply.

17. However, the amendments proposed in the Répadine AO are
confined to mediation conducted in Hong Kong unther AQ® but not

See Recommendation 1(2) of the Report

Section 32 of the AO facilitates the appointmehtdiator pursuant to an arbitration agreement
which provides for mediation. Under section 33t&f AO, an arbitrator may act as a mediator with
the consent of the parties to a dispute.



otherwise. In the absence of any consequentiandment to the MO,
doubts may arise on whether the following will beolpbited by the
doctrines of maintenance and champerty:

(a) mediation conducted in Hong Kong within the meandafg
the MO, whether as an independent process, orantatito
arbitration seated outside Hong Kong or litigation; and

(b) mediation conducted outside Hong Kong with adhparty
funding being provided in Hong Kong.

18. In addition to achieving legal clarity and hencertainty, the
consequential amendment to the MO will also helpnmmte the use of
mediation services in Hong Kong and reinforce Hétmng as a leading
centre for international legal and dispute resotutservices in the Asia
Pacific region.

19. It must, however, be emphasized that notwitttbtey paragraph
17(a) above, where litigation in court ensued desfhe mediation, the
doctrines of maintenance and champerty will cotina apply so that
third party funding of such litigation (if any) witemain prohibited under
the common law. The said common law doctrines avily be declared to
be inapplicable to the mediation conducted priocortauring the course of
the litigation.

20. The Government also agrees that the Code sleuldsued by
an authorized body in accordance with procedutgetget out in the AO.
The authorized body will be required to consulevaint stakeholders on
the draft Code in accordance with the procedurdsettaid down in the
AO.

21. A draft Code prepared by the Department ofideigtDoJ”) is at
Annex C for reference only. This draft Code foausea the standards and
practice with which third party funders will ordimg be expected to
comply in carrying on third party funding of arlation. Relevant
stakeholders and the public will also be consutieda draft third party
funding for mediation code of practice in the ceuo$ being drawn.



THE BILL

22. The main provisions of the Bill are summaribetbw.
New Part 10A added to the AO

23. Clause 3 adds a new Part 10A to the AO. The Rart 10A,
which is based on the draft provisions in the LREp&t, contains
6 Divisions. The new Part 10A is intended to com® ioperation in
2 stages: Divisions 1, 2, 4 and 6 will commencetlom gazettal of the
Ordinance, while Divisions 3 and 5 will commence andate to be
appointed (see clause 1(2) and (3)). This is tilitate the preparatory
work for the relevant regulatory framework to benéobefore the
provisions clarifying the legal position come immperation.

Division 1—Purposes

24. Division 1 of the new Part 10A states the pagsoof that Part.
These are to ensure that third party funding oftriatioon is not prohibited
by the said common law doctrines and to providadétated measures and
safeguards (new section 98E).

Division 2—Interpretation

25. Division 2 of the new Part 10A provides for theerpretation of
key concepts.

26. Significantly, in the new section 98F

(a) arbitration is given an extended meaning téuche not only
arbitrations to which the AO applies, but also pexings
before the court, an emergency arbitrator or a atedihat
are covered by the AO; and

(b) the meaning of “provision” in relation to the premn of
arbitration funding to or by a person is also edtsh to
cover the cases where the person arranges forreveion
of the arbitration funding to or by another person.

27. The new section 98G provides for the definitadnthird party
funding of arbitration, which is central to the nBart 10A—



(@) One of the essential features of third party fugdiof
arbitration is that the arbitration funding is pigded in
return for the third party funder receiving a fica benefit
only if the arbitration is successful (new sect@®@G(1)(d)).

(b) Also, the definition of third party funding of attation
excludes the provision of arbitration funding bwyeers and
persons providing legal services (new section 98G(2his
Is to avoid any conflict of interest that mightsariif those
who provide legal services also engage in thirdtypar
funding.

28. The new section 98H defines the meaning ofifghdgreement
as an agreement which (among other requirementsade on or after the
commencement date of Division 3 of the new Part.10Ahis means
funding agreements made before that date are nared by the new
Part 10A.

29. The new sections 981 and 98J define the meanafigunded
party and third party funder respectively. A pearsan be a funded party
or third party funder whether before, during oeatin arbitration.

Division 3—Third Party Funding of Arbitration Not réhibited by
Particular Common Law Offences or Tort

30. Division 3 of the new Part 10A seeks to enshes third party
funding of arbitration is not prohibited by the d@ommon law doctrines
(both as to civil and criminal liability).

31. The new sections 98K and 98L declare that tliosgrines do
not apply in relation to arbitration funding proewl under a funding
agreement as defined in the new section 98H. Npt#iat means the
legal position regarding funding agreements madeforbe the
commencement date of Division 3 of the new Part i9Aot affected.
The new section 98M also makes it clear that theladation does not
affect whether a contract is to be treated asallégy other reasons.

32. Under section 5 of the AQO, in general, the APles only to an
arbitration where the place of arbitration is innigoKong. For cases
where the place of arbitration is outside Hong Konghere is no place of
arbitration, the new section 98N extends the appba of the new
Part 10A to these arbitrations but only in respdiunding the costs and
expenses of services provided in Hong Kong. Thie ifacilitate the third



party funding of related services provided in Hét@ng in relation to non-
Hong Kong arbitrations.

Division 4—Code of Practice

33. Division 4 of the new Part 10A seeks to faaibtthe regulatory
framework for third party funding of arbitration khong Kong.

34. The new section 980 empowers an authorized bEee

paragraph 42 below) to issue a code of practiadengebut practices and
standards for third party funders to follow whemytltarry on activities in
connection with third party funding of arbitrationThe authorized body
may also amend or revoke the code of practice.

35. The new section 98P sets out some of the madittat may be
covered in the code of practice, including thosgarding funding
agreements, internal procedures of third party ésmcand measures to
facilitate monitoring by an advisory body (see gaaph 42 below).

36. The new section 98Q sets out the process wvidicchbe followed
in issuing the code of practice. The process aetupublic consultation
and publishing the finalized code of practice ie thazette. It applies in
relation to an amendment or revocation of the aigwactice as well.

37. Under the new section 98R, a person will notiidegal liability

simply because the person fails to comply with dosle of practice.
However, the code of practice will be admissiblesindence in court or
arbitral proceedings and any compliance or faitoreomply with it may,

if relevant to a question being decided by a courarbitral tribunal, be
taken into account by the court or arbitral triduna

Division 5—Other Measures and Safeguards

38. Division 5 of the new Part 10A provides forta@r measures and
safeguards where an arbitration involves thirdypmding.

39. The new section 98S allows the communicatiocasiffidential
information to an existing or potential third parfynder and its
professional adviser. However, the recipient ignthsubject to
confidentiality requirements.

40. The new sections 98T and 98U deal with discwsdithird party
funding. If a funding agreement is made, the fuhgarty must inform



each other party and the arbitration body by wmittetice of that fact and
the name of the third party funder within a spediftime frame (new
section 98T). Similarly, disclosure about the ehd funding agreement is
also required (new section 98U). This is to mizenthe possibility of
conflicts of interest being the subject of a chaile to the arbitration
process.

41. The new section 98V makes similar provisionth&onew section
98R about the consequence of a failure to complly thie new Division 5.

It is not necessary to provide for the admissipiih evidence of the
legislation because sections 11 and 98 of the gr¢@tion and General
Clauses Ordinance (Cap. 1) already provide for this

Division 6—Miscellaneous

42. Division 6 of the new Part 10A contains a neagtion 98W,
which empowers the Secretary for Justice to ap@mrdvisory body and
an authorized body for the purposes of the new Faktand provides that
the appointments are to be made by notice publishdee Gazette.

New section 7A added to the MO

43. The new section 7A to the MO extends the agftio of the new
Part 10A of the AO to mediation to which the MO bkgp (MO
mediatiori) (see section 5 of the MO for the scope) and tudifug of
services provided in Hong Kong for non-Hong Kongdmaé&on (“funding
of HK services”). In particular the financial arethical safeguards
proposed above for third party funding of arbitvatiand associated
proceedings under the AO will also be applicableMi® mediation and
funding of HK services.

44, Some modifications are made to fit the provisiof the new Part
10A of the AO into the context of the MO, includimgodifications to

construe references to arbitration and arbitrabody in the new Part 10A
as references to mediation and mediator coverabdeiO.

LEGISLATIVETIMETABLE

45. The legislative timetable will be as follows —
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Publication in the Gazette 30 December 2016

First Reading and Commencement 11 January 2017
of Second Reading debate

Resumption of Second Reading to be notified
debate, committee stage and
Third Reading

IMPLICATIONS OF THE PROPOSAL

46. The proposal is in conformity with the BasioaL.ancluding the

provisions concerning human rights. The proposasdnot have any
economic, environmental, sustainability, civil deey gender or
productivity implications, and it does not have asignificant family

implications.

47. The proposal might have financial implication$he proposal
aims to clarify the legal position as to whetheirdhparty funding of
arbitration is permitted under Hong Kong law aneréiy attract and
facilitate more parties to resolve their disputgsaibitration in Hong Kong.
In the long run, this might reduce the Judiciawytsrkload and expenses as
more disputes will be resolved by arbitration whish conducted by
arbitrators (as opposed to judges). We considariths not possible to
guantify with certainty the extent of impact, ifyaron reduction of the
litigation costs and Government’s expenditure.

48. The Bill will not affect the current bindingfett of the AO and
the MO.

CONSULTATION

49, As reported by the LRC in the Report, an ovetwing majority
of the respondents to the Public Consultation waresupport of the
proposal that third party funding of arbitrationosld be permitted under
Hong Kong law.

50. Following the release of the Report, the Dod \watten to key
legal and arbitration professional bodies in Horgné to consult them on
the recommendations set out in the Report. Thanizgtions which have
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responded so fahave all indicated their support for the aboveppsed
reform.

51. On 4 November 2016, the Steering Committee edidion was
consulted by the DoJ and the Steering Committepmtgd the proposed
consequential amendments to the MO.

52. The LRC Secretariat briefed the Panel on Adstiation of

Justice and Legal Services (“AJLS Panel”) of LegfDothe Report at its
meeting on 28 November 2016. At the same meetiregDoJ briefed the
AJLS Panel on the views of the legal and arbitrapoofessional bodies
consulted as well as the Steering Committee on Miedi on the Report.
Members of the AJLS Panel expressed support fomtineduction of the
Bill into LegCo.

PUBLICITY

53. A press release is to be issued on 28 Decer20&6. A
spokesperson will be available to handle enquiries.

ENQUIRY

54. Any enquiry on this brief can be addressed to_LME Tin-yan,

Senior Assistant Solicitor General (Arbitration)edal Policy Division,
Department of Justice at telephone number 3918.4038

Department of Justice
28 December 2016

They are: Chartered Institute of Arbitrators (EAsta Branch), China International Economic and
Trade Arbitration Commission Hong Kong ArbitratioBenter, China Maritime Arbitration

Commission Hong Kong Arbitration Center, Hong Kolar Association and Hong Kong

International Arbitration Centre.
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Part 1
Clause 1 1

A BILL
To

Amend the Arbitration Ordinance and the Mediation Ordinance to ensure
that third party funding of arbitration and mediation is not
prohibited by the common law doctrines of maintenance and
champerty; and to provide for related measures and safeguards.

Enacted by the Legislative Council.
Part 1

Preliminary

1. Short title and commencement

(1) This Ordinance may be cited as the Arbitration and Mediation
Legislation (Third Party Funding) (Amendment) Ordinance
2016.

(2) Subject to subsection (3), this Ordinance comes into operation
on the day on which it is published in the Gazette.

(3) The following provisi'ons come into operation on a day to be
appointed by the Secretary for Justice by notice published in
the Gazette—

(a) section 3, in so far as it relates to Divisions 3 and 5 of
the new Part 10A;

(b) section 4, in so far as it relates to the new section 7A(c)
and (d).




Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Bill 2016
Part 1

Clause 2 2
2. Enactments amended
(1) The Arbitration Ordinance (Cap. 609) is amended as set out in
Part 2.
(2) The Mediation Ordinance (Cap. 620) is amended as set out in
Part 3.

Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Bill 2016
Part 2
Clause 3 3

Part 2

Amendment to Arbitration Ordinance

3. Part 10A added
After Part 10—
Add

“Part 10A
Third Party Funding of Arbitration
Division 1—Purposes

98E. Purposes
The purposes of this Part are to—

(a) ensure that third party funding of arbitration is not
prohibited by particular common law doctrines;
and .

(b) provide for measures and safeguards in relation to
third party funding of arbitration.

Division 2—Interpretation

98F. Interpretation
In this Part—

ey

advisory body (35314H) means the person appointed by the
Secretary for Justice under section 98W(1);

arbitration ({13X) includes the following proceedings under
this Ordinance—




Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Bill 2016
Part 2
Clause 3 4

(a) court proceedings;
(b) proceedings before an emergency arbitrator; and
(c) mediation proceedings;

arbitration body ({TFE 14—

(a) in relation to an arbitration (other than the
proceedings mentioned in paragraphs (b) and
(c))—means the arbitral tribunal or court, as the
case may be;

(b) in relation to proceedings before an emergency
arbitrator—means the emergency arbitrator; or

(c) in relation to mediation proceedings—means the
mediator appointed under section 32 or referred to
in section 33, as the case may be;

arbitration funding ({F3&R)), in relation to an arbitration,
means money, or any other financial assistance, in
relation to any costs of the arbitration;

authorized body (JEFXFENERS) means the person appointed
by the Secretary for Justice under section 98W(2);

code of practice (B 7;~FHI|) means the code of practice issued
under Division 4 and as amended from time to time;

costs (tF), in relation to an arbitration, means the costs and
expenses of the arbitration and includes—

(a) pre-arbitration costs and expenses; and
(b) the fees and expenses of the arbitration body;

emergency arbitrator (%2 {1#% B ) has the meaning given by
section 22A;

Sunded party (& Bf) }7)—see section 98I;
Sfunding agreement (& B117}i5 )—see section 98H;

Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Bill 2016

Part2
Clause 3 5
mediation proceedings (i f# 2 ¥ ) means mediation
proceedings referred to in section 32(3) or 33;
potential third party funder (7E1EH &S =) means a
person who carries on any activity with a view to
becoming a third party funder;
provision (FE{it)—
(a) in relation to the provision of arbitration funding to
a person (recipient)—includes the provision of the
arbitration funding to another person (for example,
to the recipient’s legal representative) at the
recipient’s request; and
(b) in relation to the provision of arbitration funding by
a person (funder)—includes the provision of the
arbitration funding by another person that is
arranged by the funder;
third party funder (&5 =%)—
(a) means a third party funder within the meaning of
section 98J; and
(b) in Division 4, includes a potential third party
-funder;
third party funding of arbitration (55 =%&B{h)—see
section 98G.
98G. Meaning of third party funding of arbitration

(1) Third party funding of arbitration is the provision of
arbitration funding for an arbitration—

(a) under a funding agreement;
(b) toafunded party;
(c) by athird party funder; and
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Part 2
Clause 3 6
(d) in return for the third party funder receiving a
financial benefit only if the arbitration is successful
within the meaning of the funding agreement.

(2) However, third party funding of arbitration does not
include the provision of arbitration funding directly or
indirectly by a person practising law, or providing legal
services, whether in Hong Kong or elsewhere.

98H. Meaning of funding agreement
A funding agreement is an agreement for third party funding
of arbitration that is—
(a) in writing;
(b) made between a funded party and a third party
funder; and
(¢) made on or after the commencement date of
Division 3.
981. Meaning of funded party

(1) A funded party is a person—
(a) who is a party to an arbitration; and

(b) who is a party to a funding agreement for the
provision of arbitration funding for the arbitration
to the person by a third party funder.

(2) 1In subsection (1)(a), the reference to a party to an
arbitration includes—

(a) aperson who is likely to be a party to an arbitration
that is yet to commence; and

(b) a person who was a party to an arbitration that has
ended.

Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Bill 2016

Part2
Clause 3

7

98J. Meaning of third party funder

(1) A third party funder is a person—

(a) who is a party to a funding agreement for the
provision of arbitration funding for an arbitration to
a funded party by the person; and

(b) who does not have an interest recognized by law in
the arbitration other than under the funding
agreement.

(2) In subsection (1)(b), the reference to a person who does
not have an interest in an arbitration includes—

(a) a person who does not have an interest in the
matter about which an arbitration is yet to
commence; and

(b) a person who did not have an interest in an
arbitration that has ended.

Division 3—Third Party Funding of Arbitration Not
Prohibited by Particular Common Law Offences or

Tort

98K. Particular common law offences do not apply

98L.

The common law offences of maintenance (including the
common law offence of champerty) and of being a common
barrator do not apply in relation to third party funding of
arbitration. :

Particular tort does not apply

The tort of maintenance (including the tort of champerty) does
not apply in relation to third party funding of arbitration.
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Part 2
Clause 3

8

98M.

98N.

980.

Other illegalify not affected

Sections 98K and 98L do not affect any rule of law as to the
cases in which a contract is to be treated as contrary to public
policy or otherwise illegal.

Limited application of Part 10A for non-Hong Kong
arbitration

Despite section 5, this Part applies in relation to an arbitration
for which the place of arbitration is outside Hong Kong or
there is no place of arbitration as if—

(a) the place of arbitration were in Hong Kong; and

(b) the definition of costs in section 98F were replaced
by the following—

“costs (E2 ), in relation to an arbitration, means
only the costs and expenses of services that
are provided in Hong Kong in relation to the
arbitration;”.

Division 4—Code of Practice

Code of practice may be issued

(1) The authorized body may issue a code of practice
setting out the practices and standards with which third
party funders are ordinarily expected to comply in
carrying on activities in connection with third party
funding of arbitration.

(2) The authorized body may amend or revoke the code of
practice.

(3) Section 98Q applies in relation to an amendment or
revocation of the code of practice in the same way as it
applies in relation to the code of practice.
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98P. Content of code of practice

(1) Without limiting section 980, the code of practice may,
in setting out practices and standards, require third party
funders to ensure that—

(a) any promotional material in connection with third
party funding of arbitration is clear and not
misleading;

(b) funding agreements set out their key features, risks
and terms, including—

(i) the degree of control that third party funders
will have in relation to an arbitration;

(i) whether, and to what extent, third party
funders (or persons associated with the third
party funders) will be liable to funded parties
for adverse costs, insurance premiums,
security for costs and other -financial
liabilities; and

(iii) when, and on what basis, parties to funding
agreements may terminate the funding
agreements or third party funders may
withhold arbitration funding;

(c) funded parties obtain independent legal advice on
funding agreements before entering into them;

(d) third party funders provide to funded parties the
name and contact details of the advisory body;

(e) third party funders have a sufficient minimum
amount of capital;

(f) third party funders have effective procedures for
addressing potential, actual or perceived conflicts
of interest and the procedures enhance the
protection of funded parties;
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2

3)

(g) third party funders have effective procedures for
addressing complaints against them by funded
parties and the procedures allow funded parties to
obtain and enforce meaningful remedies for
legitimate complaints;

(h) third party funders follow the procedures
mentioned in paragraphs (f) and (g);

(i) third party funders submit annual returns to the
advisory body on—

(i) any complaints against them by funded
y p 2
parties received during the reporting periods;
and

(i) any findings by a court or arbitral tribunal of
their failure to comply with the code of
practice or Division 5; and

(j) third party funders provide to the advisory body
any other information it reasonably requires.

Without limiting subsection (1), the code of practice
may—

(a) specify terms to be included, or not to be included,
in funding agreements; and

(b) specify what is to be included, or not to be
included, in order to have effective procedures.

The code of practice—
(a) may be of general or special application; and

(b) may make different provisions for different
circumstances and provide for different cases or
classes of cases.
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98Q. Process for issuing code of practice

M

)

3)

“)

)

®)

Before issuing a code of practice, the authorized body
must—

(a) consult the public about the proposed code of
practice; and

(b) publish a notice to inform the public of the
proposed code of practice.

In preparing the proposed code of practice for public
consultation, the authorized body may consult a person
with knowledge or experience of arbitration or third
party funding of arbitration.

The notice must state the following information—

(a) the purpose and general effect of the proposed code
of practice; ’

(b) how a copy of the proposed code of practice may
be inspected; and

(c) that written submissions by any person about the
proposed code of practice may be made to the
authorized body before a specified time.

After considering all written submissions made before
the specified time, the authorized body may issue the
code of practice (with or without revision) by publishing

" it in the Gazette.

The code of practice comes into operation on the day on
which it is published in the Gazette under subsection (4).

The code of practice is not subsidiary legislation.
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98R.

98S.

Non-compliance with code of practice

(1) A failure to comply with a provision’ of the code of
practice does not, of itself, render any person liable to
any judicial or other proceedings.

(2) However—

(a) the code of practice is admissible in evidence in
proceedings before any court or arbitral tribunal;
and

(b) any compliance, or failure to comply, with a
provision of the code of practice may be taken into
account by any court or arbitral tribunal if it is
relevant to a question being decided by the court or
arbitral tribunal.

Division 5—OQOther Measures and Safeguards

Communication of information for third party funding of
arbitration

(1) Despite section 18(1), information referred to in that
section may be communicated by a party to a person for
the purpose of having, or seeking, third party funding of
arbitration from the person.

(2) However, the person may not further communicate
anything communicated under subsection (1), unless—

(a) the further communication is made—

(i) to protect or pursue a legal right or interest of
the person; or

(i) to enforce or chalienge an award made in the
arbitration,

in legal proceedings before a court or other judicial
authority in or outside Hong Kong;
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(b) the further communication is made to any
government body, regulatory body, court or
tribunal and the person is obliged by law to make
the communication; or
(c) the further communication is made to a
professional adviser of the person for the purpose
of obtaining advice in connection with the third
party funding of arbitration.
(3) If a further communication is made by a person to a
professional adviser under subsection (2)(c), subsection
(2) applies to the professional adviser as if the
professional adviser were the person.
(4) Inthis section—
communicate ({§%£€) includes publish or disclose.
98T. Disclosure about third party funding of arbitration

(1) If a funding agreement is made, the funded party must
give written notice of—

(a) the fact that a funding agreement has been made;
and

(b) the name of the third party funder.
(2) The notice must be given—

(a) for a funding agreement made on or before the
commencement of the arbitration—on the
commencement of the arbitration; or

(b) for a funding agreement made after the
commencement of the arbitration—within 15 days
after the funding agreement is made.

(3) The notice must be given to—
(a) each other party to the arbitration; and




Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Bill 2016

Part 2
Clause 3 14
(b) the arbitration body. _
(4) For subsection (3)(b), if there is no arbitration body for
the arbitration at the time, or at the end of the period,
specified in subsection (2) for giving the notice, the
notice must instead be given to the arbitration body
immediately after there is an arbitration body for the
arbitration.
98U. Disclosure about end of third party funding of arbitration
(1) If a funding agreement ends (other than because of the
end of the arbitration), the funded party must give
written notice of—
(a) the fact that the funding agreement has ended; and
(b) the date the funding agreement ended.
(2) The notice must be given within 15 days after the
funding agreement ends.
(3) The notice must be given to—
(a) each other party to the arbitration; and
(b) the arbitration body (if any).
98V. - Non-compliance with Division 5

(1) A failure to comply with this Division does not, of itself,
render any person liable to any judicial or other
proceedings.

(2) However, any compliance, or failure to comply, with
this Division may be taken into account by any court or
arbitral tribunal if it is relevant to a question being
decided by the court or arbitral tribunal.
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Division 6—Miscellaneous

98W. Appointment of advisory body and authorized body

(1) The Secretary for Justice may, by notice published in the
Gazette, appoint as the advisory body a person the
Secretary for Justice considers appropriate to monitor
and review the operation of this Part.

(2) The Secretary for Justice may, by notice published in the
Gazette, appoint as the authorized body a person the
Secretary for Justice considers appropriate to exercise
the powers under section 980.”.
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Part 3

Amendment to Mediation Ordinance

4. Section 7A added
After section 7—
Add

“JA. Third party funding of mediation

Part 10A of the Arbitration Ordinance (Cap. 609) applies in
relation to a mediation as if—

(a) in that Part—

(i) a reference to arbitration were a reference to
mediation; and

(ii) a reference to an arbitration body were a
reference to a mediator;

(b) in section 98F of that Ordinance, the definitions of
arbitration,  arbitration  body,  emergency
arbitrator and mediation proceedings were
omitted;

(c) section 98N of that Ordinance were replaced by the
following—

“O8N. Limited application of Part 10A for non-
Hong Kong mediation

(1) Despite section 5(1) of the Mediation
Ordinance (Cap. 620), this Part applies
in relation to a mediation that does not
fall within the description of that section
as if— '
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(a) the mediation were a mediation
conducted in Hong Kong; and

(b) the definition of cests in section
98F were replaced by the
following—

“costs (Z F), in relation to a
mediation, means only the
costs and expenses of
services that are provided in
Hong Kong in relation to the
mediation;”.

(2) In this section—

mediation (Ff#) has the meaning given by
section. 4 of the Mediation Ordinance
(Cap. 620).”; and

(d) in section 98S(1) of that Ordinance—

(i) the reference to “section 18(1)” were a
reference to section 8(1);

(ii) the reference to “information referred to in
that section” were a reference to a mediation
communication; and

(iii) the reference to “a party” were a reference to
a party to a mediation or an agreement to
mediate.”.
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Explanatory Memorandum

The main object of this Bill is to settle the legal position regarding
whether the common law doctrines of maintenance and champerty
apply to third party funding of arbitration and mediation in Hong
Kong. The Bill is based on the recommendations made in the
Report on Third Party Funding for Arbitration published by the
Law Reform Commission of Hong Kong in October 2016 (LRC
Report).

New Part 10A added to Arbitration Ordinance

2.

In particular, clause 3 adds a new Part 10A to the Arbitration
Ordinance (Cap. 609) (40). The new Part 10A, which is based on
the draft provisions in the LRC Report, contains 6 Divisions.

The new Part 10A is intended to come into operation in 2 stages:
Divisions 1, 2, 4 and 6 will commence on the gazettal of the
Ordinance, while Divisions 3 and 5 will commence on a day to be
appointed (see clause 1(2) and (3)). This is to facilitate the
preparatory work for the relevant regulatory framework to be done
before the provisions clarifying the legal position come into

~ operation.

Division 1—Purposes

4.

Division 1 of the new Part 10A states the purposes of that Part.
These are to ensure that third party funding of arbitration is not
prohibited by particular common law doctrines and to provide for
related measures and safeguards (new section 98E).

Division 2—Interpretation

5.

Division 2 of the new Part 10A provides for the interpretation of
key concepts.
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6.

7.

Significantly, in the new section 98F—

(a) arbitration is given an extended meaning to include not
only arbitrations to which the AO applies, but also
proceedings before the court, an emergency arbitrator or
a mediator that are covered by the AO; and

(b) the meaning of provision in relation to the provision of
arbitration funding to or by a person is also extended to
cover the cases where the person arranges for the
provision of the arbitration funding to or by another
person.

The new section 98G provides for the definition of third party
Sunding of arbitration, which is central to the new Part 10A—

(a) One of the essential features of third party funding of
arbitration is that the arbitration funding is provided in
return for the third party funder receiving a financial
benefit only if the arbitration is successful (new section
98G(1)(d)).

(b) Also, the definition of third party funding of arbitration
excludes the provision of arbitration funding by lawyers
and persons providing legal services (new section
98G(2)). This is to avoid any conflict of interest that
might arise if those who provide legal services also
engaged in third party funding.

The new section 98H defines funding agreement as an agreement
which (among other requirements) is made on or after the
commencement date of Division 3 of the new Part 10A. That means
funding agreements made before that date are not covered by the
new Part 10A.

The new sections 98I and 98] define funded party and third party
Sunder respectively. A person can be a funded party or third party
funder whether before, during or after an arbitration.
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Division 3—Third Party Funding of Arbitration Not Prohibited by
Particular Common Law Offences or Tort :

10.

11.

12.

Division 3 of the new Part 10A seeks to ensure that third party
funding of arbitration is not prohibited by the common law
doctrines of maintenance, champerty and barratry (both as to civil
and criminal liability). :

The new sections 98K and 98L declare that those doctrines do not
apply in relation to the provision of arbitration funding under a
funding agreement as defined in the new section 98H. Notably, that
means the legal position regarding funding agreements made before
the commencement date of Division 3 of the new Part 10A is not
affected. The new section 98M also makes it clear that the
declaration does not affect whether a contract is to be treated as
illegal for other reasons.

Under section 5 of the AO, in general, the AO applies only to an
arbitration where the place of arbitration is in Hong Kong. For
cases where the place of arbitration is outside Hong Kong or there
is no place of arbitration, the new section 98N extends the
application of the new Part 10A to these arbitrations but only in
respect of funding the costs and expenses of services provided in
Hong Kong. This is to facilitate the third party funding of services
provided in Hong Kong in relation to non-Hong Kong arbitrations.

Division 4—Code of Practice

13.

14.

Division 4 of the new Part 10A seeks to facilitate the regulatory
framework for third party funding of arbitration in Hong Kong.

The new section 980 empowers an authorized body (see paragraph
22) to issue a code of practice setting out the practices and
standards for third party funders to follow when they carry on
activities in connection with third party funding of arbitration. The
authorized body may also amend or revoke the code of practice.
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15.

16.

17.

The new section 98P sets out some of the matters that may be
covered in the code of practice, including those regarding funding
agreements, internal procedures of third party funders and measures
to facilitate monitoring by an advisory body (see paragraph 22).

The new section 98Q sets out the process which is to be followed in
issuing the code of practice. The process includes public
consultation and publishing the finalized code of practice in the
Gagzette. It applies in relation to an amendment or revocation of the
code of practice as well.

Under the new section 98R, a person will not incur legal liability
simply because the person fails to comply with the code of practice.
However, the code of practice will be admissible in evidence in
court or arbitral proceedings and any compliance or failure to
comply with it may, if relevant to a question being decided by a
court or arbitral tribunal, be taken into account by the court or
arbitral tribunal.

Division 5—Other Measures and Safeguards

18.

19.

20.

Division 5 of the new Part 10A provides for certain measures and
safeguards where an arbitration involves third party funding.

The new section 98S allows the communication of confidential
information to an existing or potential third party funder and its
professional adviser. However, the recipient is then subject to
confidentiality requirements.

The new sections 98T and 98U deal with disclosure of third party
funding. If a funding agreement is made, the funded party must
inform each other party and the arbitration body by written notice
of that fact and the name of the third party funder within a specified
time frame (new section 98T). Similarly, disclosure about the end
of a funding agreement is also required (new section 98U). This is
to minimize the possibility of conflicts of interest being the subject
of a challenge to the arbitration process.
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21.

The new section 98V makes similar provisions to the new section
98R about the consequence of a failure to comply with the new
Division 5. It is not necessary to provide for the admissibility in
evidence of the legislation because sections 11 and 98 of the
Interpretation and General Clauses Ordinance (Cap. 1) already
provide for this.

Division 6—Miscellaneous

22.

Division 6 of the new Part 10A contains a new section 98 W, which
empowers the Secretary for Justice to appoint an advisory body and
an authorized body for the purposes of the new Part 10A and
provides that the appointments are to be made by notice published
in the Gazette.

New section 7A added to Mediation Ordinance

23.

24,

25.

Apart from proposing draft provisions to be added to the AO, the
LRC Report also recommended that consideration be given to
whether to amend the Mediation Ordinance (Cap. 620) (MO) at the
same time to extend the application of the new Part 10A of the AO
to mediation to which the MO applies (MO mediation).

In response to this, clause 4 adds a new section 7A to the MO,
which provides for the application of the new Part 10A of the AO
in relation to MO mediation with modifications to adapt the
provisions of the new Part 10A to the MO context.

For instance, modifications are made to construe references to
arbitration and arbitration body respectively as references to
mediation and mediator covered by the MO. Certain definitions
specific to the AO context are omitted, and references to certain AO
provisions are replaced with references to similar provisions in the
MO.




Annex B

Responses of the Government to the recommendationsmde by the
Law Reform Commission of Hong Kong (“LRC”)
in the Report on Third Party Funding for Arbitratio n (October 2016)

LRC’s Recommendations

Government’s responses

Recommendation 1

The LRC set out the following recommendations:

(1) The Arbitration Ordinance should be amendedtéte that the commc
law doctrines of maintenance and champerty (bothoasivil and criminal
liability) do not apply to arbitration to which thbitration Ordinance applie
to proceedings before Emergency Arbitrators asnddfiunder the Arbitratio
Ordinance, and to mediation and court proceedinggeiu the Arbitratior
Ordinance (“Arbitration”) (see sections 98H to 98K the Proposed A(
Amendment). The non-application of these doctrine®lation to Arbitration
does not affect any rule of law as to the casewhith a contract is to b
treated as contrary to public policy or otherwidegal (see section 98J of t
Proposed AO Amendment).

(2) Consideration should be given to whether to enalonsequentic
amendments at the same time to the Mediation Ondanéo extend such no
application of the common law doctrines of maintesgaand champerty (bo
as to civil and criminal liability) to mediation thin the scope of the Mediatic
Ordinance (the “MO Mediation”), including whethdret proposed regulato

We accept Recommendation 1(1). We ag
that the Arbitration Ordinance (Cap. 6(
5(“AO”) should be amended to state ti
nthird party funding of arbitration an
) associated proceedings is not prohibited
Dthe common law doctrines of maintenat
and champerty.
e
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\IWe accept Recommendation 1(2). We ag
nthat consequential amendments should
tintroduced to the Mediation Ordinan
iiCap. 620) (“MO”) at the same time. On
November 2016, the Steering Committee
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regime for Arbitration should apply to MO Mediation

Mediation was consulted by the Departm

ent



LRC’'s Recommendations

Government’s responses

(3) The Proposed AO Amendment should apply to Fundigreements fo
Third Party Funding of Arbitration made on or aftee coming into effect d
the Proposed AO Amendment (see section 98G(4) wehdsections 98H an
98l of the Proposed AO Amendment).

(4) If the place of Arbitration is outside Hong Kprthen, despite section
of the Arbitration Ordinance, the Proposed AO Ammaedt should apply ir
relation to funding of services provided in Hongnigoin relation to the

Arbitration, as if the place of Arbitration were Hong Kong(see section 98K

of the Proposed AO Amendment).

(5) The definition of “Third Party Funding” in tHferoposed AO Amendme
should not include any funding provided either dlise or indirectly by a
person practising law or providing legal servicedgther in Hong Kong o
elsewhere) (see section 98G(2) of the Proposed Am@niiment).

(6) The professional conduct rules applicable torigi@rs, solicitors, an
foreign registered lawyers should be amended toessfy state the terms a
conditions upon which such lawyers may represerttgzain Arbitrations an
related court proceedings funded by Third Partydeun

of Justice and members of the Stee
Committee  supported the  propos
consequential amendments to the MO.

rWe accept Recommendation 1(3).
f
d

§Ve accept Recommendation 1(4). We ag
nthat the recommendation should be refleg
2in the proposed amendments to the AO.

ntWe accept Recommendation 1(5). We ag
that the recommendation should be reflec
rin the proposed amendments to the AO.

dWe note that, on 12 October 2016, the L
n8ecretariat wrote to the Law Society
iHong Kong and Hong Kong Ba
Association, the professional bodies that
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(7) The Arbitration Ordinance should be amended dbow the
communication of information relating to arbitrabpeedings and awards tc
Third Party Funder or its professional adviser (@&aion 98P of the Propos
AO Amendment).

(8) If a Funding Agreement is made, the FundedyPauiist give writter
notice of the fact that a Funding Agreement haslmeade and the identity (
the Third Party Funder. The notice must be gifena Funding Agreemer
made on or before the commencement of the Arloimation the
commencement of the Arbitration; or, for a Funding Agreement made after th
commencement of the Arbitration, within 15 dayeathe Funding Agreeme
Is made. The notice must be given to each othey pmthe Arbitration and th
Arbitration Body. However, if there is no Arbitrah Body for the Arbitration
at the time specified for giving the notice, theéic® must instead be given
the Arbitration Body immediately after there is Arnbitration Body for the
Arbitration (see section 98Q of the Proposed AO Adment). There shou
also be disclosure about the end of third partylituag (see section 98R of tk
Proposed AO Amendment).

We will follow up with the Law Society g
Hong Kong and Hong Kong Bar Associati
on this recommendation in due course.

We accept Recommendation 1(7). We ag
) that the recommendation should be reflec
ead the proposed amendments to the AO
take the view that the related matters shg
be reflected in the Code referred to
Recommendation 3(3).

We accept Recommendation 1(8). We ag
pthat the recommendation should be reflec
1in the proposed amendments to the AO
take the view that the related matters shg
e reflected in the Code referred to
nRecommendation 3(3).
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LRC’'s Recommendations

Government’s responses

Recommendation 2

We accept Recommendation 2. We take
view that the relevant standards should

The LRC recommended that clear standards (includihgcal and financialreflected in the Code referred to
standards) for Third Party Funders providing Thrarty Funding to parties tdRecommendation 3(3).

Arbitration should be developed.

Recommendation 3

The LRC set out the following recommendations:

(1) At this first stage of Third Party Funding ofbdration in Hong Kong, aWe accept Recommendation 3(1)

“light touch” approach to its regulation should be adoptedan initial period

of 3 years in line with international practice and in accamde with Hong of

Kong's needs and regulatory culture.

(2) The fight touch approach’to regulating Third Party Funders fundi
Arbitration should applyrrespective of whether they have a place of biss
inside or outside Hong Kong.

implementing  this
should be subject to the comments rece

Ng/e accept Recommendation 3(2)
of implementing this

should be subject to comments recei

during the consultation on the drafting of t
Code referred to in Recommendation 3(3).

the

be

principle. We take the view that the details
recommendation

nerinciple. We take the view that the details
recommendation

ved
during the consultation on the drafting of the
Code referred to in Recommendation 3(3).
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(3) Third Party Funders funding Arbitration shoddd required to compl
with aThird Party Funding for Arbitration Codef Practice(defined earlier a
the “Code”) issued by a body authorized under thbitéation Ordinance
(defined earlier as th&éAuthorized Body”) The Code should set out t
standards and practices (including financial ardcat standards) with whic
Third Party Funders will ordinarily be expected domply in carrying or
activities in connection with Third Party Fundinf Arbitration (see section
98L and 98M of the Proposed AO Amendment).

(4) Before issuing the Code (and before makingsarmsequent amendme
to the Code), the Authorized Body should consuwdtghblic about the propos
Code (or amendment) (see section 98N of the Prapd@eAmendment).

(5) A failure to comply with a provision of the Gadhould not, of itsel
render a person liable to any judicial or othercpexlings. However the Co
should be admissible in evidencepiroceedings before any court or Tribunal,
and any compliance or failure to comply with a psan of the Code may b
taken into account by any court or Tribunal ifgtrelevant to a question bei
decided by that court or Tribunal (see section 9&Othe Proposed A(
Amendment).

YWe accept Recommendation 3(3)
sprinciple. We take the view that the deta
2of implementing this recommendati
hehould be subject to the comments rece
hduring the consultation on the drafting of |
1Code. This should be reflected in t
goroposed amendments to the AO.

"We accept Recommendation 3(4). We ag
sthat, before issuing the Code (and bef
making any subsequent amendment to
Code), the Authorized Body should cons
the public about the proposed Code
amendment). This should be reflected in
proposed amendments to the AO.

,We accept Recommendation 3(5). We ag
dhat the consequence of non-complia
with a provision of the Code should be
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(6) A failure to comply with a provision of the Prmsed AO Amendmer
should not, of itself, render a person liable tg pudicial or other proceeding
However, any compliance or failure to comply witpravision of the Propose
AO Amendment may be taken into account by any courtribunal if it is
relevant to a question being decided by that couffiribunal (see section 98
of the Proposed AO Amendment).

(7)  The Advisory Committee on the Promotion of Ardiion (established b
the Department of Justice in 2014, and chairedhieySecretary for Justice
should be nominated by the Secretary for Justideetthe Advisory Body t¢
monitor the conduct of Third Party Funding for Arhtion following the
coming into effect of the Proposed AO Amendmenteigard to Arbitration (a
defined in the Proposed AO Amendment) and the imptaation of the Codé¢
and to liaise with stakeholders. The LRC suggeststhe Advisory Body (or

sub-committee that it establishes to monitor Thirdrty Funding for

Arbitration) should arrange to meet at least tvaggear with representatives
primary stakeholders or interested parties in tpady funding to discuss tf
implementation and operation of the Code and anyensaarising.

(8) After the conclusion of the first three yeafperation of the Code, t
Advisory Body should issue a report reviewing itperation and mak
recommendations as to the updating of the ethiedlfanancial standards s
out in it. At this time the Advisory Body shoultsa make recommendatio
on whether a statutory or other form of body isdsek how it could be set U

1We accept Recommendation 3(6). We ag
that the effect of non-compliance with
grovision in the proposed amendments
the AO should be clearly set out.
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LRC’s Recommendations Government’s responses

the Advisory Body could at the end of each yearewwhether or not to speed
up the process for regulation by an independenitsty or other form of body
The report should also deal with the effectivenebgshe Code and make
recommendations as to the way forward.

(9) The Code should include provisions as set @lwvia, and Third PartyWe accept Recommendation 3(9). We will
Funders should be required to include these temany third party fundingincorporate the provisions as set out in this
agreement: recommendation in the draft Code and

consult the stakeholders accordingly.
(@ A Third Party Funder shall accept responsybitdr compliance

with the Code on its own behalf and by its subsydiar an
associated entity.

(b) The promotional literature of a Third Party Benin connection

with Third Party Funding of Arbitration must be ateand not
misleading.

(c) Asto the Funding Agreement, the Third Partpdier must:

() take reasonable steps to ensure that the FuRdeg shal
have received independent legal advice on the tefntise
Funding Agreement prior to its execution, whichigddion
shall be satisfied if the Funded Party confirmsviiting to
the Third Party Funder that the Funded Party Heentéegal
advice from the solicitor or barrister instructed the




LRC’s Recommendations Government'’s responses

dispute;

(i) provide a Hong Kong address for service in thending
Agreement;

(i) set out and explain clearly in the Fundingragment the ke
features, risks and terms of the Funding Agreenmahiding,
without limitation, as to the matters set out ictem 98M(1)
of the Proposed AO Amendment, including as to:

L

liability for adverse costs;
grounds for termination; and
complaints procedure.

1. capital adequacy requirements;
2. conflicts of interest;

3. confidentiality and privilege;

4. control;

5. disclosure;

6.

7.

8.

(10) The following measures should be implemented facilitate the We accept Recommendation 3(10). We will
monitoring of Third Party Funding of Arbitration Ibye Advisory Body: incorporate the provisions as set out in this
recommendation in the draft Code and
(@) A Third Party Funder must submit an annual rretto the| consult the stakeholders accordingly.
Advisory Body of any (a) complaints received, amj findings
that the Third Party Funder has failed to complthwihe Code o

-




LRC’'s Recommendations

Government’s responses

any of the provisions of the Proposed AO Amendment.

(b) A Third Party Funder must provide to the AdvisdBody any
other information the Advisory Body reasonably rieggt
(c) A Third Party Funder must provide to the Funékedty the nam

and contact details of the Advisory Body.

D

Recommendation 4

The LRC set out the following recommendations:

(1) While the LRC considers that, in principle, abtinal should be give
the power under the Arbitration Ordinance to aw@odts against a Third Par
Funder, in appropriate circumstances, after acngrdidue process, followin
any application for such Costs, the LRC consideat it is premature at th
stage to amend the Arbitration Ordinance to proviole this power. The
Arbitration Ordinance (based on the UNICTRAL Modaw) applies only tc
parties to an arbitration agreement (as set outisisection 5(1)). The LR(
considers that further careful consideration of thsue is warranted bearing
mind the need to preserve the integrity of Hong ¢k®megime for Arbitration
to provide due process to a third party, includanghird Party Funder, whe
an application for an Adverse Costs Order againkts been made, and
provide for equal treatment, fairness and efficyefac all involved.

NWe note the views expressed by the L
tynder Recommendation 4(1). We agree
gt is necessary to give further care
gonsideration of the issue of whether
>arbitral tribunal should be given the pow
) under the AO to award costs against a t
Cparty funder.

iim this connection, we will keep in view tt
latest development of the relevant stuc
rdbeing conducted by the internatior
tarbitration community, e.g., the Internatiof
Council for Commercial Arbitration (ICCA
Third-Party Funding Taskforce.
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LRC’'s Recommendations

Government’s responses

(2)

(@)

(b)

(©)
(d)

(€)

Further consideration should be given by theigaly Body in the initia
three year period following implementation of th® Rroposed Amendment
to providing for the power of a Tribunal to awardsts against a third part
including a Third Party Funder, in appropriate emstances, including:

considering whether this should be achievedrbgmendment of th
Arbitration Ordinance to empower a Tribunal to ma&kests order:
against third parties, including Third Party Fursjexithout joinder
of such a third party to the arbitration (albeit fboe sole purposes
the Costs application);

the formulation of the provisions for the thiparty’s right to be
heard, to equal treatment and to due process;

the rules of procedure to be applied;

the consequences of non-participation by atbarty in any suc

Costs application following due notice and a reabsm opportunity

to participate; and

the form of any Adverse Costs Order againshial tparty that a

Tribunal may make including whether it may form tpaf a final
award.

We will consult members of the Adviso
aSommittee on the Promotion of Arbitratig
yand other stakeholders, including third pa
funders, before taking a view ¢
Recommendation 4(2).

aVMe will also keep in view the Ilate
sdevelopment of the relevant studies be
conducted by the international arbitrati
bEommunity, e.g., the International Coun
for Commercial Arbitration (ICCA) Third
Party Funding Taskforce.

—
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LRC’s Recommendations

Government'’s responses

(3) The LRC considers that there is no need to giveibunal the power t
order Security for Costs against a Third Party lunas the powers of
Tribunal under the Arbitration Ordinance to ordepaty to give Security fo

Costs afford adequate protection.

r

OWe note the views expressed by the LR(
&ecommendation 4(3).

C in

#452731
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Annex C

Draft Third Party Funding of Arbitration Code of Practice

Preamble

The authorized body is empowered under Part 10AeArbitration Ordinance (Cap.
609) (“Ordinance”) to issue a code of practiceisgtout the practices and standards
with which third party funders of arbitration, incing emergency arbitrator
proceedings, mediation and court proceedings uttterOrdinance, are ordinarily
expected to comply in carrying on activities in meation with third party funding of
arbitration. The code is now issued and named ki@l Party Funding of Arbitration
Code of Practice (“Code”).

Relationship with Ordinance

This Code should be read in conjunction with thei@ance. The terms used in this
Code, where they are defined in the Ordinance diotufor the purposes of Part 10A
of the Ordinance, are intended to carry the samanimgs as for the Ordinance or
Part 10A as the case may be.

Application

This Code applies to all third party funders witlie meaning of Division 2 of Part
10A of the Ordinance.

Purpose

The purpose of this Code is to set out the praxtaned standards that third party
funders are ordinarily expected to adopt in theyag on of activities in connection
with third party funding of arbitration.

The Code
1. Introduction
Scope of Code

1.1 This Code applies to the pre-contractual negotiationaking and
performance of any funding agreement between a tharty funder
and a funded party (including a potential fundedypdor third party
funding of arbitration commenced or entered intooorafter date of
commencement of the Code.

Conseguences of non-compliance with the Code

1.2  Section 98R of the Ordinance sets out the consegsgeof failing to
comply with the Code.

Inter pretation

1.3 The terms defined in the Ordinance, in particutaits Part 10A, are
incorporated by reference into this Code.



Standards and practices in third party fundingrbftetion

Responsibility for Subsidiaries and Associated Entities

2.1 A third party funder must accept responsibility fmmpliance with
this Code on its own behalf and by a subsidiargroassociated entity.

Promotional Materials

2.2 A third party funder must ensure its promotional tenals in
connection with third party funding of arbitratiare clear and not
misleading.

The Funding Agreement
2.3 The third party funder must:

(1) take reasonable steps to ensure that the fundeg pas
received independent legal advice on the fundingeeagent
before entering into it;

(2) provide a Hong Kong address for service in the ifumpd
agreement;

(3) set out and explain clearly in the funding agreentba key
features, risks and terms of the proposed funding the
funding agreement including, without limitationetmatters set
out in Part 10A of the Ordinance and in this Caael

4) set out the name and contact details of the advibody
responsible for monitoring and reviewing the operatf third
party funding under Part 10A of the Arbitration @rahce.

2.4  The obligation under paragraph 2.3(1) is satisffetthe funded party
confirms in writing to the third party funder thifte funded party has
taken advice from its legal representative insedch the arbitration.

Capital Adeguacy Requirements

25 A third party funder must at all times maintain @< to adequate
financial resources to meet its obligations, and tbligations of
subsidiaries or associated entities, to fund a&lalbitrations that they
have agreed to fund.

2.6 In particular, a third party funder must:

(1) ensure that it, and each of its subsidiaries arsbcated
entities (if any), maintain the capacity to:

€)) pay all debts when they become due and payable; and



(2)
3)

(4)

(b)

cover aggregate funding liabilities under all otith
funding agreements for a minimum period of 36 menth

maintain access to a minimum of HK$20 million opital;

arrange and submit to an annual audit by a recedriacal or
international audit firm and provide the advisoodly with:

(@)

(b)

a copy of the audit opinion given by the audit fiom

(1) the third party funder's and any subsidiary and
associated entity’'s most recent annual financial
statements (but not the underlying financial
statements); or

(i) in the case of a third party funder who is an
investment advisor to an associated entity, the
audit opinion given by the audit firm in respect
of the associated entity (but not the underlying
financial statements),

within 1 month of receipt of the opinion and in arase
within 6 months of the end of each fiscal year; and

reasonable evidence from a qualified third party
(preferably from an auditor, but alternatively from
third party administrator or bank) that the thirdry
funder, and each of its subsidiaries and associated
entities (if any), satisfies the minimum capital
requirement set out in subparagraph (2);

accept a continuous disclosure obligation undeh danding
agreement in respect of its capital adequacy, ductu

(@)

(b)

a specific obligation to give timely notice to thended
party if the third party funder believes that its
representations to the funded party in respecttof i
capital adequacy as required by the Code are rgeton
valid because of changed circumstances; and

a specific undertaking that if an audit opinion\pded

for any audit period is qualified (except as to any
emphasis of matters relating to the uncertainty of
valuing relevant litigation funding investments) or
expresses any question as to the ability of thre {harty
funder, or any subsidiary or associated entity, to
continue as a going concern:

0] it will promptly inform the funded party; and

(i) the funded party will be entitled to enquire
further into the qualification or question



expressed and take any further action it deems
appropriate.

Conflicts of Interest

2.7

2.8

The third party funder must:

(1)

(2)

®3)

maintain, for the duration of the funding agneat, effective
procedures for managing any conflict of interest timay arise
in relation to activities undertaken by the thi@rty funder, or
any subsidiary or associated entity, or an agewingfof them,
in relation to the funding agreement;

follow the written procedures mentioned in ppegph 2.8 for
the duration of the funding agreement; and

not take any steps that cause or are likelgaigse the funded
party’s legal representative to act in breach affgssional
duties.

For paragraph 2.7(2), the third party funder hdscé/e procedures
for managing a conflict of interest that may arfsecan show through
documentation that:

(1)

(2)

3)

(4)

the third party funder has conducted a revidwt business
operations that relate to the funding agreemendeatify and
assess potential conflicting interests;

the third party funder:

@) has written procedures for identifying and ntamg
conflicts of interest; and

(b) has implemented the procedures;

the written procedures are reviewed at intarval greater than
12 months;

the written procedures include procedures atiaufollowing:

€)) monitoring the third party funder's operations
identify and assess potential conflicting intergsts

(b) disclosing conflicts of interest to funded pest and
potential funded parties;

(c) managing situations in which interests may koinf

(d) protecting the interests of funded parties potential
funded parties;



(5)

(6)

(e) dealing with situations in which a lawyer afts both
the third party funder and a funded party or paéént
funded party;

() dealing with a situation in which there is afxisting
relationship between any of the third party funder,
lawyer and a funded party (or potential fundedyjart

(9) reviewing the terms of a funding agreement risuee
the terms are consistent with Part 10A of the Cadae
and this Code; and

(h) marketing to potential funded parties;

the terms of the funding agreement are revieteeensure the
terms are consistent with Part 10A of the Ordinaacd this
Code; and

the matters mentioned in subparagraphs (1B}q(iicluding
those procedures mentioned in subparagraph (H(&))} are
implemented, monitored and managed by:

(@) if the third party funder is an entity otherath an
individual - the senior management or partnershef t
third party funder; or

(b) if the third party funder is an individual thapresents
an entity - the senior management or partners ef th
entity.

Confidentiality and Privilege

2.9 A third party funder will observe the confidenttgliof all information
and documentation relating to the arbitration te #xtent that Hong
Kong law (including the Ordinance) permits, andjsabto the terms
of any confidentiality or non-disclosure agreemagtteed between the
third party funder and the funded party.

2.10 To avoid doubt, the third party funder is respolesilor the purposes
of this Code for preserving confidentiality on biled any subsidiary
or associated entity.

Control

2.11 A third party funder must undertake in each fundiggeement that:

(1)

it will not seek to, and will not, control or direthe funded
party as to the conduct of the arbitration, inahggli without
limitation, as to the negotiation and conclusion aimy
settlement;



(2) it will not seek to influence the funded pastylegal
representative to give control or conduct of thiiteation to
the third party funder; and

3) it will not take any steps that cause or akelyi to cause the
funded party’s legal representative to act in bneaaf
professional duties.

Disclosure

2.12

2.13

The third party funder must remind the funded paftits obligation to
disclose information about the third party fundoifgarbitration under
sections 98T and 98U of the Ordinance.

To avoid doubt, the funded party does not have alpljgation to
disclose details of the funding agreement exceptegsired by the
funding agreement, or as ordered by the arbitratoady, or as
otherwise required by law.

Liability for Adverse Costs

2.14

Subject to the provisions of the Ordinantiee funding agreement
must state whether (and if so to what extent) kel tparty funder, a
subsidiary or an associated entity is liable toftineled party to:

(2) meet any liability for adverse costs;

(2) pay any premium (including insurance premiur) ta obtain
costs insurance;

(3) provide security for costs; and

(4) meet any other financial liability.

Grounds for Termination

2.15

The funding agreement must state whether (and,ihew) the third
party funder may terminate the funding agreememénevent that the
third party funder:

(1) reasonably ceases to be satisfied about the mefitthe
arbitration;

(2) reasonably believes that there has been a matadiadrse
change of prospects to the funded party’s successhe
arbitration; or

(3) reasonably believes that the funded party has cteuhia
material breach of the funding agreement.



2.16 The funding agreement must not establish a discraty right for a

2.17

2.18

third party funder to terminate the funding agreemmse the absence of
the circumstances described in paragraph 2.15.

The funding agreement must provide that if thedthparty funder
terminates the funding agreement, the third parhdér is to remain
liable for all funding obligations accrued to thatel of termination
unless the termination is due to a material breashmentioned in
paragraph 2.15(3).

The funding agreement must provide that the fungady may
terminate the funding agreement if it reasonabliebes that the third
party funder has committed a material breach of Qloele or the
funding agreement.

Non-compliance by Subsidiary or Associated Entity

2.19

The funding agreement must provide that a failwelsubsidiary or
associated entity to comply with the Code consgua failure to
comply with the Code by the third party funder.

Dispute regarding Funding Agreement

2.20

The funding agreement must provide a neutral addgandent dispute
resolution mechanism for settlement of any dispuiging under or in

connection with the funding agreement between hirel party funder

and the funded party.

Complaints Procedure

2.21

The third party funder must maintain a complaintscpdure in respect
of any relevant act or omission by the third p&ntyder as follows:

(1) the third party funder must ensure that complaiinten a
funded party under or in connection with the fumgdin
agreement are handled in a timely and appropriate w

(2)  steps must be taken to investigate and respondamalaint in
a timely way;

3) if a complaint has been received, the subject mattethe
complaint must be properly reviewed;

4) if a complaint is not remedied promptly, the thparty funder
must advise the funded party of any further stepgkvmay be
available to the funded party under the fundingeagrent, the
Code and the Ordinance; and

(5) if the subject matter of the complaint raises issoé more
general concern, the third party funder must tatepss to
investigate and remedy such issues, even if otivetefd parties
may not have complained.



Annual Returns
2.22 The third party funder must:
(2) submit annual returns to the advisory body on—

€)) any complaints against it by funded partieseined
during the reporting period; and

(b) any findings by a court or arbitral tribunal it failure
to comply with the Code or Division 5 of Part 10A o
the Ordinance during the reporting period; and

(2) respond to any request from the advisory boaly flirther
information or clarification concerning any matter.
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