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THE GOVERNMENT MINUTE IN RESPONSE TO
THE ANNUAL REPORT OF
THE OMBUDSMAN 2016

Introduction

The Chief Secretary for Administration presented the Annual
Report of The Ombudsman 2016 (the Annual Report) to the Legislative
Council at its sitting on 6 July 2016. This Government Minute sets out
the Government’s response to the Annual Report. It comprises three
parts — Part I responds generally to issues presented in the section The
Ombudsman’s Review of the Annual Report; Parts II and III respond
specifically to the recommendations made by The Ombudsman in respect
of the full investigation and direct investigation cases in the Annual
Report.



Part I
— Responses to Issues presented in the section
The Ombudsman’s Review of the Annual Report

The Government takes note of The Ombudsman’s remarks and
appreciates The Ombudsman’s continuous efforts in raising the quality of
service and standard of governance in the public sector. We welcome
the recommendations made by The Ombudsman for raising the efficiency
and quality of public services.

2. The Ombudsman summarised eight direct investigation and
226 full investigation cases in the Annual Report. This Minute responds
to the eight direct investigation and 91 full investigation cases in which
recommendations were made by The Ombudsman. The vast majority of
the 277 recommendations made by The Ombudsman were accepted by
the government departments and public bodies concerned and they have
taken or are taking various measures to implement those
recommendations. The Government will continue to strive for quality
public services in a positive, professional and proactive manner.

3. The Ombudsman mentioned in The Ombudsman’s Review of
the Annual Report that her Office (the Office) continues to actively
promote the use of mediation to efficiently resolve cases involving no or
only minor maladministration. The number of cases resolved by the
Office this reporting year is on a par with that of the previous reporting
year, with the satisfaction levels of both complainants and complainee
organisations reaching almost 100%. The Government will continue to
support the Office in promoting the use of mediation in addressing
differences. All government departments will give the Office full
cooperation in this regard.



Part I
— Responses to recommendations in full investigation cases

Buildings Department

Case No. 2014/4516A - Failing to take follow-up actions against
unauthorised building works

Background

4. In January 2013, the complainant made the first complaint
against Buildings Department (BD) to the Office of The Ombudsman (the
Office). The complainant alleged that certain unauthorised structure
(subject structure) on a private lot (subject lot) was used as a
columbarium, causing nuisance to residents of the nearby housing estate.
Although BD had taken enforcement actions by issuing a statutory
removal order and a superseding order (subject order) to the owner of the
subject lot in November and December 2006 respectively, and had
instituted prosecution action thereafter, the subject structure still remained.
As such, the complainant alleged that BD had failed to take follow-up
actions to remove the subject structure.

5. Having completed the investigation of the case, the Office issued
an investigation report on 16 August 2013.

6. On 27 October 2014, the Office received another complaint (new
complaint) lodged by the complainant against BD. In the new complaint,
the complainant alleged that BD had failed to take follow-up actions such
that the subject structure still remained.

The Ombudsman’s observations

7. BD did take follow-up actions on the subject order after the
Office completed the investigation in August 2013.

8. BD had clarified to the Office that the subject order concerned a
concrete platform, a retaining wall and associated site formation works.
They were not used as columbarium.
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9. According to the records of BD, the Department inspected the
subject lot in August and December 2012 and found two unauthorised
building works (UBWs) with columbarium inside (UBWs I and II). Yet
those UBWs did not constitute obvious hazard or imminent danger to life
or property. According to aerial photos provided by the Lands
Department, UBWs I and II had been in existence since 2003 and were
not newly built.

10. Since UBWs I and II did not constitute obvious hazard or
imminent danger to life or property, nor were they newly built, according
to BD’s enforcement policy, UBWs I and II were not actionable UBWs
warranting priority enforcement action. Thus BD at this stage would not
take any enforcement action against UBWs I and II, nor issue statutory
removal order against the owner.

11. The enforcement policy adopted by BD was formulated after
extensive public consultation and had a certain degree of public
acceptance. It was not unreasonable for BD not to issue removal order
against UBWs I and II under the enforcement policy. The Office
understood that the complainant did not want a columbarium to exist in
the concerned district. However, such matter was beyond the scope of
BD’s enforcement policy.

12. The Ombudsman considered the complaint unsubstantiated, but
recommended BD to keep monitoring the conditions of UBWs I and II.
If the two UBWs became dangerous, immediate enforcement action
should be taken to ensure public safety.

Government’s response
13. BD noted The Ombudsman’s recommendation.
14. Ensuring public safety is BD’s priority. Should it come to BD’s

attention that the two UBWs concerned become dangerous, BD will take
prompt action.



15. However, it would be hard for BD to monitor the conditions of
those UBWs as recommended by The Ombudsman. Section 37(1) of
the Buildings Ordinance provides that it is not obligatory for the Building
Authority to inspect any building or building works to ascertain that the
provisions of the Buildings Ordinance are complied with. The
responsibility for monitoring the conditions of a building or building
works, and for removing UBWs, should therefore rest with the owners.

16. Should BD assume the responsibility of monitoring the UBWs, it
would raise expectation for BD to continuously monitor the conditions of
all buildings or building works in the territory. Not only would it be
impractical given limited resources, it might also risk sending a wrong
message to the public, leading to building owners shirking their
responsibility and undermining building safety in Hong Kong.

17. BD conveyed its position to the Office on 2 November 2016.



Buildings Department

Case No. 2014/5636 — Delay in taking enforcement action against
illegal structure

Background

18. The complainant reported to the Buildings Department (BD) in
2013 that there were unauthorised building works (UBW) items on the
podium flat roof of a building. Subsequently, BD issued removal orders
and later instituted prosecutions against the owners concerned.
However, the UBW items remained. The complainant was dissatisfied
that BD had delayed causing the removal of those UBW items.

19. It was as early as in 2006 that BD found the two UBW items,
then newly built, attached to two adjoining flats (Flat 1 and Flat 2) on the
podium flat roof of the building. Under BD’s established enforcement
policy, those UBW items fell into the category of actionable UBW items
subject to higher priority for enforcement actions.

20. Between 2007 and 2010, BD issued removal orders to the
owners of the two flats, but the owners did not comply with the orders.
Consequently, BD issued warning letters to them and later decided to
institute prosecution. Meanwhile, the ownership of Flat 1 changed, with
the details of the new owner not yet registered. BD, therefore, withheld
prosecution against the owner of Flat 1, and instead issued an advisory
letter to the former owner, urging prompt removal of the UBW item
attached to Flat 1 on the flat roof. Later, BD succeeded in prosecuting
the owner of Flat 2 for non-compliance with the removal order.
Afterwards, having confirmed the identity of the new owner of Flat 1, BD
issued a superseding order, demanding removal of the UBW item
attached to the flat. On receiving the complainant’s complaint in 2013,
BD asked its consultants to conduct another inspection. Based on the
inspection findings, BD issued warning letters to the owners of the two
flats and later instituted prosecution against them.



21. In 2014, the court fined the owners of Flat 1 and Flat 2 for their
failure to comply with the superseding order and the removal order.
However, the UBW items continued to exist. Hence, BD issued
warning letters to the owners again in January 2015, making it clear that
it would institute prosecution again, appoint a contractor to remove the
UBW items and recover from them the costs incurred. In March 2015,
BD issued a Notice of Intention to Apply for a Closure Order (the Notice)
to the owners, and they had the UBW items removed shortly afterwards.

The Ombudsman’s observations

22. As early as in 2006, BD had categorised the UBW items as
actionable items subject to higher priority for enforcement actions.
However, the owners concerned did not remove those UBW items until
after BD had issued the Notice in March 2015, making it clear that it
would appoint a contractor to remove them. Prior to that, even though
BD had initiated prosecution twice against the owners for
non-compliance of removal orders and issued three warning letters, the
owners simply ignored BD’s actions. As a result, those UBW items had
existed for nine years. It was indeed ironic that BD’s enforcement
actions which were supposed to have been given “higher priority” had
dragged on for so long.

23. Had BD been more decisive and issued the Notice earlier, the
UBW items would have been removed long ago.

24. In fact, similar cases of delay were quite common and BD often
attributed such delays to heavy backlog of cases and inadequate
manpower. The Office of The Ombudsman considered that BD should
be more determined in taking enforcement actions, thus making better use
of its resources and enhancing its efficiency, in resolving problems.

25. The Ombudsman considered the complaint substantiated, and
urged BD to conduct a comprehensive review of its enforcement strategy
in order to prevent recurrence of similar unacceptable delays.



Government’s response
26. BD accepted The Ombudsman’s recommendation.

27. In response to the recommendations made in the Public
Accounts Committee Report No. 64 and the Director of Audit’s Report
No. 64, and taking into account the views of The Ombudsman as well as
other parties, BD assigned its Deputy Director to head the Task Force and
conduct an overall review on its enforcement actions against UBW. The
Task Force put in place a series of measures to expedite enforcement
actions, including the redeployment of more resources to deal with
non-compliant removal orders, updating internal guidelines, exploring
other measures to facilitate voluntary removal of UBW by owners, etc.
BD will monitor the implementation of the measures and introduce
further measures as necessary to enhance the effectiveness of its
enforcement actions.



Buildings Department

Case No. 2015/1232 - Delay in enforcing a repair order

Background

28. In August 2007, the complainant lodged a complaint via 1823 on
water seepage through the walls and ceiling of his premises, which was
suspected to be caused by the seepage of water from a flushing water tank
on the roof of the building. The Buildings Department (BD) inspected
the premises and later referred the case to the “Joint Office for
Investigation of Water Seepage Complaints” (JO) set up by the Food and
Environmental Hygiene Department and BD for follow up. After
investigation, JO issued a letter to the Owners’ Corporation (OC) of the
building requesting the OC to carry out repair works. The OC
subsequently applied to BD for erection of a new flushing water tank on
top of the existing flushing water tank and the works were completed in
2009. However, the water seepage problem at the complainant’s
premises not only did not improve but had worsened after the completion
of the new water tank as concrete spalling was noted in the ceiling. In
March 2010, the complainant lodged another complaint of the said
problem via 1823, requesting BD to follow up.

29. On 10 February 2012, pursuant to the Buildings Ordinance, BD
served an investigation order on the OC requiring the OC to submit an
investigation report on the condition of the common structural walls and
beams inside the complainant’s premises and to carry out the necessary
repair by 10 May the same year. However, the OC and its consultant
failed to comply with the order before the specified deadline.

30. In February 2015, the complainant asked BD about the progress
of his case and noted that BD was still liaising with the consultant on the
repair proposal. The complainant accused BD of delay in following up
the investigation order, and as a result, the defective condition in his
premises had not been rectified.



The Ombudsman’s observations

31. The Office of The Ombudsman (the Office) considered that
while BD had the duty to closely monitor the compliance of the
investigation order, BD should also carefully scrutinise the investigation
report to ensure that the information and recommendations in the report
complied with the requirements under the Buildings Ordinance.

32. The Office’s investigation revealed that BD had been
continuously following up the compliance of the investigation order,
including urging the OC and its consultant to submit and revise the
reports, and meeting with the consultant to understand the progress. The
consultant had indeed submitted investigation reports, but the reports
were found to be not meeting the requirements. In fact, other factors
were involved in the failure of the OC in complying with the order,
including the complexity of the works and the dispute between the owner
and the OC. The problems concerned could not be resolved by BD
unilaterally.

33. The Office understood that BD had as far as possible coordinated
and undertaken appropriate follow-up actions. As no structural danger
was noted at the complainant’s premises during the inspection made by
BD in September 2015, BD did not take enforcement action.

34. The Ombudsman considered the complaint unsubstantiated, but
urged BD to closely monitor the compliance of the investigation order
and to keep the complainant informed of progress as appropriate. In
case the situation becomes dangerous, BD should take decisive
enforcement action.
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Government’s response
35. BD accepted The Ombudsman’s recommendation.

36. The consultant engaged by the OC re-submitted a revised
investigation report to BD in December 2015, but BD replied in January
2016 that the report was not acceptable as it still failed to fully comply
with the requirements. Subsequently, BD held a meeting with the OC’s
representative in April the same year to explain the reasons of not
accepting the report and the requirements. In July 2016, BD issued
reminders to the OC and the consultant, urging them to re-submit the
revised report as soon as possible, or the Department would consider
instigating prosecution action. BD had informed the complainant of the
case progress.

11



Buildings Department and Lands Department

Case No. 2014/4657TA&B - Delay in taking enforcement action
against some illegal structures

Background

37. The complainant lodged a complaint with the Office of The
Ombudsman (the Office) against the Lands Department (LandsD) and the
Buildings Department (BD) on 4 November 2014.

38. The complainant first lodged her complaint with the Office in
August 2013. According to the complainant, she made a report to a
local District Lands Office (DLO) of LandsD in December 2012 that
there were four structures (known respectively as Structure A, Structure B,
Structure C and Structure D, and collectively known as “the concerned
structures”) in a lane (the concerned location) occupying government
land and obstructing access (the problem of the concerned structures).
However, DLO had delayed taking enforcement action against the
concerned structures and did not give her any reply. After the
completion of the investigation, the Office informed the complainant of
its findings in writing on 10 March 2014.  Subsequently, the
complainant raised comments/questions regarding LandsD’s response.
The Office responded to the complainant on 25 August 2014, covering
the following main points —

(a) There were originally four structures at the concerned location
which had been given survey numbers under the 1986
Environmental Improvement and Clearance Programme (the
Programme);

(b) Having sought advice from relevant departments, DLO learned
that the concerned structures had given rise to adverse effects on
the environment, safety and hygiene. DLO requested the
Clearance Unit of LandsD to demolish the concerned structures;

(c) If it were to demolish any structures surveyed under the
Programme, the Government would have to determine the
affected persons’ eligibility for ex-gratia allowances and
rehousing. Therefore, DLO had to carefully verify whether the
concerned structures had been surveyed (the survey problem);
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(d) The Clearance Unit responsible for the Programme, which was
formerly part of the Housing Department, was only subsumed
under LandsD in 2006. Therefore, it took time for DLO to

verify the relevant information with the Clearance Unit; and

(e) DLO noted that BD had assisted in the demolition of some
structures at the concerned location in around 1990, and hence
the concerned structures might not be the ones originally
surveyed under the Programme. DLO requested BD on 12
March 2014 to confirm whether the demolition action was
conducted in 1990 (the demolition action) and issued a reminder
for BD’s reply on 23 July 2014.

39. The complainant said in her new complaint on 4 November 2014
that the concerned structures had not yet been demolished. She
considered that BD and LandsD had delayed following up the problem of
the structures.

The Ombudsman’s observations

40. DLO had referred the problem of Structure A to BD. The
owner of Structure A had completed the demolition works. BD had
processed the removal order issued in 2011 and instituted prosecution
against the owner concerned, in accordance with its performance pledge.

41. LandsD had explained why Structures B, C and D, which were
situated on government land, had not yet been demolished. As the
demolition of Structures B, C and D might involve the granting of
ex-gratia allowances and District Survey Office (DSO) had yet to give
DLO its reply and advice on the survey problem, DLO could not reach a
decision on how to deal with Structures B, C and D. DLO undertook to
take appropriate actions, including demolishing the concerned structures,
after clarifying the survey problem.

42. The Programme was implemented as early as in 1986, and it was
not until 2006 that the Clearance Unit was subsumed under LandsD. It
was thus understandable that it would take time for LandsD to search for
and verify the relevant information. DLO had indeed followed up on
the survey problem. LandsD had also given instructions on the
demolition of the concerned structures. As the demolition might entail

compensation, DLO needed time to handle the matter prudently.
13



43. Overall speaking, The Ombudsman considered the complaint
against BD and LandsD unsubstantiated.

44. As the concerned structures had adverse effects on the
environment, safety and hygiene, The Ombudsman urged LandsD to
clarify the survey problem as soon as possible and to take early actions to
demolish Structures B, C and D.

Government’s response

45. LandsD accepted The Ombudsman’s recommendation. After
clarifying the survey problem, LandsD and BD had conducted a joint
operation against Structures B, C and D. BD served a statutory order on
the unauthorised building works under the Buildings Ordinance while
LandsD took land control action by posting notice under Land
(Miscellaneous Provisions) Ordinance on the concerned platform
requiring the occupiers to cease the unlawful occupation of government
land before 18 August 2015. Upon expiry of the notice, staff of LandsD
carried out follow-up inspection and found that the unlawful occupation
had not ceased. Although LandsD had intended to prosecute the
occupiers, LandsD could not pursue such action due to insufficient
evidence.

46. Afterwards, LandsD considered the latest advice by DSO and
found that Structures B, C and D had extended from a private lot and
encroached onto government land. This situation was similar to that of
Structure A and should fall within the purview of BD. LandsD then
discussed with BD, which subsequently agreed that all portions of the
concerned structures could be treated as the same structure, and that it
should fall under BD’s enforcement ambit. Therefore, LandsD referred
Structures B, C and D to BD for follow-up actions on 5 February 2016.
BD had also served a statutory order on Structures B, C and D under the
Buildings Ordinance.

14



Buildings Department and Lands Department

Case No. 2015/1679A&B - (1) Failing to take enforcement action
against unauthorised building works; and (2) Failing to issue a
formal reply to the complainant

Background

47. The complainant lodged a complaint with the Office of The
Ombudsman (the Office) against the Buildings Department (BD) and
Lands Department (LandsD) on 28 April 2015.

48. According to the complainant, there were unauthorised building
works (UBWs) on the roof and the external wall of a village house
(village house A) in the New Territories, posing danger to residents
nearby (UBW problem). The complainant made a complaint about the
UBW problem to BD in 2013. The Department indicated in its reply
that the UBWs posed no risk of collapse and the case had been referred to
LandsD. LandsD advised that it had to look into the relevant land lease.
Subsequently, the UBWSs not only continued to exist but also expanded in
area.

49. The complainant criticised BD and LandsD for their delayed
action against the UBWs and failing to make a formal reply.

The Ombudsman’s observations

50. BD had indeed followed up the UBW problem in accordance
with its responsibilities and established enforcement policy. It had also
informed the complainant of the situation in a timely manner. Thus, The
Ombudsman considered the complaint against BD unsubstantiated.

S1. The Office considered that District Lands Office concerned
(DLO) did inform the complainant of its follow-up actions. However, as
the government department responsible for regulating village houses,
DLO should have taken prompt and effective action to deter the breach of
lease of the village houses.

15



52. In this case, DLO received BD’s referral on 26 September 2013.
More than six months had lapsed before DLLO began to review the case in
the order of priority. From the time DLO received legal advice in
June 2014 until its issuance of warning letter, there was a further interval
of 13 months. Despite the need to follow up the new initiative, DLO
should not have set the case aside and delayed taking enforcement action
against the UBW problem. Not only did the delay fail to meet the
reasonable expectations of the public, it also encouraged the relevant
owners to continue their irregularities.

53. All in all, The Ombudsman considered the complaint against
LandsD partially substantiated.

54. The Ombudsman urged LandsD to learn from this case and
instruct its staff to enhance the efficiency of enforcement actions.

Government’s response

55. LandsD accepted The Ombudsman’s recommendation and DLO
has instructed its staff to enhance the efficiency of enforcement actions.
Moreover, DLO took lease enforcement action by issuing warning letters
to the registered owners of village house A and the nearby village house
B. The owners subsequently demolished the structure extended from
the village house A and its external wall. However, as there were still
other unauthorised structures on the roofs of the village house A and
village house B, DLO copied the warning letters to the Land Registry for
registration against the lots concerned (commonly known as “imposing
an encumbrance”). If the breach of lease conditions persists, DLO will
re-enter the lots concerned according to the priority and established
mechanism.

16



Buildings Department and Lands Department

Case No. 2015/3061A - Ineffective enforcement action against the
unauthorised building works of a village house

Case No. 2015/3061B - Ineffective enforcement action against the
unauthorised building works of a village house which illegally
occupied Government land

Background

56. On 29 July 2015, the complainant lodged a complaint to the
Office of The Ombudsman (the Office) against the Buildings Department
(BD) and Lands Department (LandsD). According to the complainant,
the complainant complained to BD and LandsD in January 2010, that the
front area and the side lane of a New Territories Exempted House
(commonly known as “Village House™) were occupied for private garden
use and vehicular parking and that there were unauthorised building
works (UBWs) affecting the building structures. The two departments
confirmed that there was illegal occupation of Government land and
UBWs were found on the concerned lot. The District Lands Office
(DLO) of LandsD had issued a warning letter demanding the occupant to
remove the UBWs and cease the illegal occupation of Government land.
The irregularities had nonetheless persisted. The complainant criticised
BD and LandsD for not taking effective enforcement actions.

The Ombudsman’s observations

57. BD and DLO had duly handled the case in accordance with the
relevant enforcement policy/departmental guidelines.  Enforcement
actions had not been taken against the concerned structures as they did
not pose obvious structural dangers, and the illegal occupation of
Government land was considered minor in nature, thus not falling within
the category for priority enforcement action. Therefore, the
enforcement actions of both departments should not be viewed as
ineffective.

17



58. Nevertheless, the Office considered that in following up on the
complaint made in 2010 by the complainant, both departments had
deficiencies in their communication with the complainant. As a result,
the complainant had all along been unaware of BD’s follow-up work and

thus had to make an enquiry with BD about the progress of the case in
2013.

59. In its interim reply on 14 January 2010, BD indicated that it
would give the complainant an account of the investigation findings.
However, after informing DLO of the investigation findings in writing on
24 May the same year, BD only asked DLO to reply to the complainant
while overlooking the need to explain to the complainant direct. Further,
upon receipt of BD’s memo, DLO neither gave a reply to the complainant
as requested by BD, nor did it inform BD that it had no intention to take
any follow-up actions.

60. The Ombudsman considered the complaint unsubstantiated but
other inadequacies found, and urged BD and LandsD to learn from this
case and remind staff to improve communication with other departments
and members of the public.

Government’s response
61. BD and LandsD accepted The Ombudsman’s recommendation.

62. BD had reminded its staff to pay particular attention and adhere
to the established procedures in giving timely response to members of the
public in respect of reports on UBWs as well as improve communications
with other departments and members of the public.

63. The DLO concerned issued a written reminder on
5 February 2016 to all staff, urging them to learn from this case and
improve communications with other departments and members of the
public.

18



Buildings Department and Lands Department

Case No. 2015/3995A&B - Delay in taking enforcement actions
against a large-scale signboard mounted on the external wall of a
building, causing nuisance to the residents of a neighbouring building
at night

Background

64. The complainant complained to the Office of The Ombudsman
(the Office) against the Buildings Department (BD) and Lands
Department (LandsD) on 24 September 2015.

65. According to the complainant, a report was made on
6 January 2015 via 1823 to BD that a large advertising lightbox was
under construction on the external wall of a building (Building B) near
the building being managed by the complainant (Building A) (the
complaint). BD indicated in its written reply to the complainant via
1823 on 26 March that there was an unauthorised signboard (the
signboard) on the external wall, and that it would issue a removal order to
the parties concerned. BD indicated in another reply to the complainant
via 1823 on 9 April that the external wall had been vested in the
Government as bona vacantia under the purview of LandsD, and hence
the case would be followed up by LandsD. Since then, the signboard
had remained in existence and had been emitting strong light, causing
persistent nuisance to the residents of Building A (the light nuisance
problem).

66. The complainant criticised BD and LandsD for delayed action
against the signboard.

The Ombudsman’s observations

67. The Office considered that there was legal basis for BD not to

take enforcement action against the signboard. @ The Ombudsman
considered the complaint against BD unsubstantiated.
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68. The Office was also of the view that LandsD had taken
appropriate steps to follow up on the occupation of government property
by the signboard, and hence The Ombudsman considered the complaint
against LandsD unsubstantiated.

69. Nevertheless, the Office noted that BD had advised LandsD in
March 2015 that, given the constraints of the Buildings Ordinance (the
Ordinance), it would not take any enforcement action against the
signboard. However, in April and July, LandsD continued to request BD
to take enforcement action against the signboard. The Office considered
that it was unnecessary for LandsD to request BD again after March to
take enforcement action. As such, although The Ombudsman
considered the complaint unsubstantiated, there were other inadequacies
found on the part of LandsD.

70. The Ombudsman urged LandsD to learn from this case and not to
make similar unnecessary moves in future.

Government’s response
71.  LandsD accepted The Ombudsman’s recommendation.

72.  LandsD requested BD to consider taking enforcement action again
after March 2015. It was due to the literal interpretation of sections
24(2)(c)(1) and 24(2)(c)(i1) of the Ordinance which stated that the person
who erected the unauthorised signboard or received money from it might
have contravened the Ordinance. LandsD therefore requested BD to
reconsider if enforcement action could be taken. LandsD had actively
handled the case and replied to the complainant regarding the progress of
the case. The case progress was not affected by LandsD’s suggestion to
BD regarding enforcement action. LandsD had learnt from this case the
correct interpretation of sections 24(2)(c)(1) and 24(2)(c)(ii) of the
Ordinance and had informed its staff responsible for handling bona
vacantia properties of the constraints of the Ordinance.

20



Correctional Services Department

Case No. 2015/3646 — (1) Improper categorisation of the level of
security accorded to the complainant; and (2) inappropriate use of
force

Background

73. On 28 August 2015, the complainant complained to the Office of
The Ombudsman (the Office) against a facility (the Centre) of the
Correctional Services Department (CSD).

74. On 10 June 2015, the complainant complained to the Office
against the Centre, in which he was then on remand, for having applied a
handcuff transport belt (HTB) to him when he was being escorted to
attend medical appointments outside the Centre. The complainant had
requested CSD officers not to treat him that way as it reminded him of his
war-time trauma. However, his repeated requests were ignored. On 26
August 2015, the Office wrote to inform the complainant of its findings,
including —

(a) the complainant was classified as a Security Category B inmate.
HTB was applied to him in accordance with the relevant rule and
procedures; and

(b) according to CSD, when he was escorted to a medical
appointment outside the Centre on 8 June 2015, he reacted
strongly when HTB was about to be applied to him. In view of
his strong reaction against the application of HTB, the Centre
management looked further into his case and considered that
handcuffs, instead of HTB, could be used in future escorts
outside the Centre, to be determined on a case-by-case basis.

75. In his letter of 28 August 2015, the complainant expressed
dissatisfaction with the Centre’s classification of him as a Security
Category B inmate, thus subjecting him to application of HTB (allegation
(a)). He also alleged that four Centre staff members had inappropriately
used force when trying to apply HTB to him on 8 June 2015 (allegation

(b)).
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The Ombudsman’s observations
Allegation (a)

76. Given that the complainant was charged with a serious offence, it
was not unreasonable of CSD to classify him as a Security Category B
inmate. As regards the issue of CSD’s application of HTB to him, CSD
had clarified that in fact, HTB is applied to all male inmates, on remand
or convicted, when they attend medical appointments at outside hospitals.
Hence, CSD’s classification of him as a Security Category B inmate was
irrelevant to the issue. The Ombudsman considered allegation (a)
unsubstantiated.

77. In any event, since the complainant was charged with a serious
offence, the Office did not find it unreasonable of CSD to apply HTB to
him when he attended medical appointments at outside hospitals. The
Office also noted that, in view of the complainant’s strong reaction to the
Centre’s application of HTB, the Centre had made special arrangement
for him. The complainant’s grievance had, therefore, been duly
addressed.

Allegation (b)

78. In the absence of independent corroborative evidence, the Office
could not adjudge if there was any impropriety on the part of the Centre
officers. 'The Ombudsman, therefore, found allegation (b) inconclusive.

79. Overall speaking, The Ombudsman considered the complaint
unsubstantiated and made the following recommendations —

(a) the Office was not fully convinced that CSD had good reasons to
apply HTB to all male inmates (on remand or convicted),
irrespective of their security category and other conditions.
The Ombudsman urged CSD to review this aspect of its
procedures; and

(b) there was no mention in CSD’s procedures that Security
Categories B to D covered inmates on remand.  The
Ombudsman, therefore, urged CSD to also review this part of its
procedures for clearer guidelines on the security classification of
inmates on remand.
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Government’s response
80. CSD accepted The Ombudsman’s recommendations.

81. CSD had clarified to the Office as regards recommendation (a).
The Office notified CSD on 7 June 2016 and 6 October 2016 of its
understanding that HTB was not applied across the board to all categories
of convicted inmates and each case would be considered by the head of
institution according to need. The application of a HTB by CSD to male
inmates on remand was on par with that to convicted male inmates.

82. CSD is reviewing the operational guidelines on the application of

HTB to male inmates on remand and the security classification of inmates
on remand accordingly.
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Department of Health,
Government Secretariat-Food and Health Bureau,
Planning Department, Government Secretariat—-Development Bureau,
Lands Department
and Food and Environmental Hygiene Department

Case No. 2014/2060A (Department of Health) — Extended reservation
of a piece of Government land without a construction schedule,
resulting in a serious waste of Government resources and public
money

Case No. 2014/2060B (Government Secretariat-Food and Health
Bureau) — Failure to handle properly the complainant’s request and
being biased towards the Department of Health

Case No. 2014/2060C (Planning Department) -Shirking of
responsibility and failure to revise its plan for a piece of Government
land

Case No. 2014/2060D (Government Secretariat-Development
Bureau) — Failure to handle properly the complainant’s request and
being biased towards the Planning Department

Case No. 2014/2060E (Lands Department) —Failure to manage
properly a piece of Government land, resulting in a waste of
Government resources and public money

Case No. 2014/2060G (Food and Environmental Hygiene
Department) — Impropriety in its application for land allocation

Background

83. The complainant alleged that, in view of the development and
population growth in an area, the Food and Environmental Hygiene
Department (FEHD) planned to relocate a refuse collection point and
upgrade it to a large and enclosed one. However, the Government land
that FEHD applied for (the Site) in May 2012 had already been reserved
for the Department of Health (DH) to build a Government clinic.
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84. According to the complainant, the Food and Health Bureau
(FHB), Development Bureau (DEVB), Department of Health (DH),
Planning Department (PlanD) and Lands Department (LandsD) had failed
to properly utilise the Site in that: LandsD had allowed DH to reserve the
Site for an extended period without a schedule for building the clinic.
FHB had failed to explain why it was not feasible to build both a clinic
and a refuse collection point on the Site. PlanD had shirked its
responsibility and failed to revise its plan for the Site to build a refuse
collection point. DEVB had failed to coordinate the sharing of the Site
between DH and FEHD, and there was impropriety on the part of those
Government departments in the consultation on reserving the Site for
building a clinic or a refuse collection point, namely ignoring local
objections to building on the Site a clinic that would provide methadone
treatment services and not building the refuse collection point there only
because of one objection.

85. The investigation of the Office of The Ombudsman (the Office)
into this complaint also covered whether FEHD had properly handled the
application regarding the Site.

The Ombudsman’s observations

86. Land is a very precious resource in Hong Kong. Site searching,
therefore, has always been a difficult and time-consuming task. Since
both the clinic and refuse collection point are essential community
facilities in the new development area (the Area), it was not unreasonable
for FHB to support the land allocation applications for both uses. FHB
had already explained why sharing of the Site by DH and FEHD was not
feasible. Moreover, as there was still a long time before new population
would move into the Area, DH’s reluctance to give up the Site even
though it had no fixed schedule for the clinic was understandable. As a
matter of fact, when PlanD proposed another suitable site for the clinic,
DH immediately agreed to relinquish the Site.

87. The Office considered that Lands D had in general handled this
application properly and there was no impropriety involved.
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88. To ensure proper utilisation of the precious land resources,
DEVB and PlanD had to balance the demands for land from various
departments when working out the land planning. Despite the past
deadlock over the use of the Site between DH and FEHD, the problem
was eventually resolved in mid-2015. There was no significant
maladministration or delay.

89. The Office considered that inadequate communication among the
bureaux and departments had caused the issue to drag on for years.
Both bureaux attributed the problem to each other’s unclear stance, and
questioned whether the other party had followed the work procedures or
given proper replies. It reflected their compartmental mentality and lack
of cooperation, which resulted in their failure to promote better
communication and coordination to resolve the problem.

90. Since PlanD has the latest information about reservations of
Government land and the overall planning of an area, if FEHD had
maintained sufficient communication with PlanD, the latter could have
provided the necessary assistance and suggestion during the former’s land
search process. FEHD, however, had tried to find a suitable site for the
refuse collection point on its own instead of seeking assistance from
PlanD. As a result, FEHD had to go through many unfruitful attempts
before success.

91. According to the prevailing formal procedures for site selection,
Government departments should obtain policy support from their bureaux
before making a request for land allocation. Yet, FEHD normally would
not consult FHB before planning to move a refuse collection point.
Such practice was not in line with the formal procedures. FHB and
FEHD should, therefore, review the internal guidelines. DEVB and
PlanD also seemed to be aware of or tacitly agree to FEHD’s practice.
The Office considered that if DEVB considered such practice acceptable,
it should include it in the formal procedures/guidelines so that other
departments could have clear instructions to follow when processing
similar applications.
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92. Based on the above, The Ombudsman considered all the
allegations unsubstantiated but other inadequacies found on the parts of
FHB, FEHD, DEVB and PlanD. The Ombudsman recommended that —

(a) DEVB, PlanD and LandsD should examine whether it is
appropriate for FEHD to adopt the existing practice which is
different from the formal procedures for land allocation
application followed by other Government departments. If
such practice is regarded as appropriate, it should be included in
the formal procedures/guidelines; and

(b) FHB and FEHD review their existing internal guidelines on site
selection for refuse collection points to ensure that they are in
line with the requirements in the formal procedures for land
allocation.

Government’s response

93. DEVB, PlanD and LandsD accepted The Ombudsman’s
recommendation. As part of the regular review, a revised set of
guidelines setting out the responsibilities and procedures for site search
and site reservation was promulgated on 26 August 2016.

94. FHB and FEHD accepted The Ombudsman’s recommendation,
and have reviewed the existing site search procedures of FEHD. To
complement the requirements in the Housing, Planning and Lands Bureau
General Circular No. 1/2004, FEHD headquarters is now finalising an
internal circular relating to site search for the reference of all District
Environmental Hygiene Offices.
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Drainage Services Department and Home Affairs Department

Case No. 2015/0112A&B - Failing to carry out drainage works in a
village to resolve the flooding problem

Background

95. On 5 February 2015, a complainant lodged a complaint with the
Office of the Ombudsman (the Office) against the Drainage Services
Department (DSD) and Home Affairs Department (HAD).

96. According to the complainant, flooding occurred frequently in a
village (the villlage) after heavy rain and the situation had been
worsening (flooding problem). In June and August 2014, staff of HAD,
after on-site inspection, proposed to carry out widening works of drainage
channels at three locations in the village (improvement works).
Subsequent to the site visit on 26 November, staff of DSD remarked that
there was a need to carry out the improvement works. As the
department did not have the required funding to implement such works, it
had to refer the case to HAD for follow-up actions. However, HAD
could only arrange the clearance of drainage pipes in the village without
confirming the schedule for implementing the improvement works.

97. The complainant was dissatisfied with DSD and HAD for
delaying in carrying out the improvement works, which kept the flooding
problem unsolved.

The Ombudsman’s observations

98. According to HAD, proposals of the improvement works (i.e.
installation of two drains at the junction of the village channel located on
private land at the village (drainage channel) and the drainage pipe beside
a road for directing the rainwater into the drainage nullah of DSD
(Proposal I); and widening of the drainage channel (Proposal II)) were
suggested by the complainant and the relevant village representatives
(VRs), not by HAD or the local District Office (DO).

99. During the period from June to August 2014, DO had followed
up on the flooding problem, while taking measures within its purview to

improve the flooding problem.
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100.  HAD had explained that Proposal I should be followed up by
DSD with other relevant departments. Apart from that, as DO had not
yet received information from the VRs about the concerned land owners,
DO could not proceed with the Proposal II. The Office accepted its
explanation. The Ombudsman considered the complaint against HAD
unsubstantiated.

101.  DSD had explained the reasons for not following up on the
Proposals I and II. The Office accepted its explanation. In fact, DSD
did not ignore the flooding problem. The Office was pleased to note
that DSD had pledged to arrange temporary measures when the rainstorm
warning signal was in force for alleviating the flooding situation in the
village. The Ombudsman considered that the complaint against DSD
was also unsubstantiated.

102.  Overall speaking, The Ombudsman considered the complaint
unsubstantiated. Notwithstanding this, the flooding problem had indeed
been causing inconvenience and disturbance to the residents. Therefore,
The Ombudsman urged HAD to continuously keep contact with the local
residents and proactively explore possible solutions to the flooding
problem.

Government’s response

103. HAD accepted The Ombudsman’s recommendation and has
taken the follow-up actions below.

104.  Both the complainant and the VR of the Village proposed two
improvement works in order to improve the drainage system inside the
Village. As part of the proposal from the VR was objected by the
complainant, DO requested the local District Lands Office (DLO) to post
notice to seek public views on the proposal from the complainant and part
of the proposal from the VR of the village. During the consultation
period, no objection was received by DLO.
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105.  The locations of the proposed improvement works requested by
the VR which did not receive objection after posting notice fall within 57
private land lots. On 11 April 2016, DO issued a total of 55 letters to the
affected land owners with a copy to the VR in a bid to obtain their
consent to implement the relevant works. As of 12 August 2016, DO
received nine signed owners’ consent and DO is waiting for the
remaining ones. DO is only authorised to carry out the proposed
improvement works requested by the VR upon the receipt of all necessary
owners’ consent.

106.  As regards the proposed improvement works requested by the
complainant, DO commenced the works in December 2015 and
completed in January 2016. After completion of the works, DO
engaged the complainant and sought her feedback on its effect. In
response, the complainant opined that local flooding had been alleviated
after its completion. However, during heavy rain, flooding at particular
locations remained. DO assessed that such situation might be further
improved upon implementation of the proposed improvement works
requested by the VR. While DO will endeavour to liaise with the
relevant owners to obtain their consent, whether the relevant
improvement works can be implemented will depend on the willingness
of the relevant private land owners.

107.  During the period from December 2015 to July 2016, DO carried
out five regular desilting works at the existing drainage channels in
December 2015, March, April, May and June 2016 in the concerned area
to keep them clear.
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Electrical and Mechanical Services Department

Case No. 2015/2167 -Failing to properly monitor the maintenance
workshops for liquefied petroleum gas vehicles

Background

108.  The complainant alleged that the Electrical and Mechanical
Services Department (EMSD) had failed to properly monitor the
maintenance workshops for liquefied petroleum gas (LPG) vehicles,
causing the earlier Wong Tai Sin garage explosion incident.

109.  The complainant pointed out that in promoting the use of LPG
taxis, the Government had specified that the repair of their fuel system
had to be carried out at “LLPG vehicle maintenance workshops™ approved
by EMSD. EMSD, however, subsequently relaxed such requirement
and only required that replacement of fuel tanks and repair of associated
components of the vehicle fuel system be carried out by “Competent
Persons (Class 6)”.

110.  The complainant considered it inadequate for EMSD to issue
only four guidelines with no legal effect, including the “Guideline for
Revalidation of LPG Fuel Tanks for LPG Vehicles”, “Code of Practice for
Servicing and Maintenance of LPG Vehicle Fuel System”, “Guideline for
LPG Vehicle Fuel System Maintenance Workshop”, and “Guideline for
Disposal of LPG Vehicle Fuel Tanks”, without issuing any guidelines or
codes of practice with legal effect to the gas vehicle repair trade.
Moreover, EMSD revised the content of these guidelines in the absence
of legal grounds and public consultation.

I11. In respect of monitoring of LPG vehicle maintenance workshops,
EMSD did not inspect workshops other than “vehicle maintenance
workshops with approved notifiable gas installation”, and failed to update
and announce the list of “Competent Persons (Class 6)” and their work
locations, etc.
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The Ombudsman’s observations

112. Equipped with an LPG fuel tank, LPG taxis are under the
regulatory control of the Gas Safety Ordinance (the Ordinance). EMSD
has an undeniable responsibility to enforce the Ordinance by monitoring
the environment of LPG vehicle maintenance workshops to ensure proper
storage of LPG, and monitoring whether the repair/maintenance of LPG
fuel system and fuel tank of LPG taxis is carried out by a Competent
Person.

113.  In this connection, there was a legal basis for EMSD to regularly
inspect ‘“vehicle maintenance workshops with approved notifiable gas
installation”. As for other vehicle maintenance workshops, in view of
their relatively lower risk level and EMSD’s limited resources, it was
understandable that EMSD would only carry out inspections to them in
the event of suspected contraventions. The Office of The Ombudsman
(the Office) observed that EMSD had bid to strengthen manpower for
inspection of general vehicle maintenance workshops. The Office
considered EMSD should conduct regular review and assessment on the
compliance with the related guidelines by the trade so as to decide
whether corresponding deployment or application for additional resources
to cope with the monitoring work was required.

114.  With regard to the issue on mandatory registration of vehicle
maintenance workshops and vehicle mechanics, the Office considered
that enacting legislation would facilitate further regulatory control by
EMSD, and that EMSD should closely follow up the associated
legislative work.

115.  In fact, in addition to inspections by EMSD, it is equally
important for the trade and vehicle owners to exercise self-discipline by
complying with related legislation. Hence, EMSD should step up
publicity and education on the related laws and regulations so as to
facilitate the trade and vehicle owners to understand the statutory
requirements and the aspects to comply with.

116.  As regards the cause of the Wong Tai Sin garage explosion

incident, the Office would not comment at this stage as the
interdepartmental taskforce was still investigating.
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117.  The Office took the view that there was already legislation in
place to regulate gas safety. Since the guidelines were not legislation,
they were not legally binding. The guidelines aimed to spell out the
related statutory requirements and offer recommendations on professional
and good practices, which the leaders in the industry should hence follow.
For those not following the guidelines, it would depend on whether the
non-compliant act was a requirement under the law or a good practice to
determine if there was a contravention.

118.  With regard to some of the wordings in the earlier guidelines that
were prone to misunderstanding, EMSD had made revisions accordingly.
The revisions involved the proper selection of words that would enable
the statutory requirements in the guidelines being presented in a clearer
manner, over which there was little controversy. Hence from the
administrative point of view, there was nothing improper for not
conducting a consultation.

119. In respect of the release of information, from 2008 onwards,
EMSD has uploaded the List of Competent Persons (Class 6) onto its
website and updated it annually. In mid-2015, the names and addresses
of the vehicle maintenance workshops where these competent persons
worked were also included in the list, and updates of the list have been
made on a quarterly basis instead of a yearly basis since then. Besides,
information on “vehicle maintenance workshops with approved notifiable
gas installation”, “LPG fuel tank workshops” and “Competent Persons
(Class 1)” is also available on the website. Moreover, since mid-2015
and August 2015, EMSD has issued certificates and identification signage
to Competent Persons (Class 6) and vehicle maintenance workshops
providing services to LPG fuel system respectively, in an effort to
encourage them to display the certificates and signage at their workshops
for easy identification. The Office had visited EMSD’s website and
confirmed that it featured the relevant information.

120.  Taking into account the above, the Office considered that
EMSD’s mode of inspections and monitoring of LPG vehicle
maintenance workshops was in line with the spirit of the relevant
legislation.  Therefore, The Ombudsman considered the complaint
unsubstantiated.

121.  As for whether legislative amendment should be made in order to
tighten the regulatory control over LPG vehicles, it should be left for the
society to discuss and come to a consensus upon completion of the

investigation by the interdepartmental taskforce.
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122. The Ombudsman recommended that EMSD should—

(a) conduct regular review and assessment on the compliance with
the related guidelines by the trade so as to decide whether
corresponding deployment or application for additional
resources to cope with the monitoring work is required;

(b) closely follow up the legislative work on mandatory registration
of vehicle maintenance workshops and vehicle mechanics; and

(c) step up publicity and education on the related laws and
regulations so as to facilitate the trade and vehicle owners to
understand the legislative requirements and the aspects to be
observed.

Government’s response

123.  EMSD accepted The Ombudsman’s recommendations and has
taken the following actions.

124. As regards recommendations (a) and (c), EMSD will continue to
adopt a multi-pronged approach which includes developing codes of
practice and guidelines based on the legislation, publicising them by
stepping up publicity and education, enforcement and prosecution to
tackle breaches of the Ordinance, as well as to facilitate the trade and
vehicle owners to understand and comply with the legislative
requirements and the guidelines.
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125.  After the Wong Tai Sin garage incident in late April 2015, EMSD
immediately redeployed resources to strengthen inspection of vehicle
maintenance workshops. Since April 2016, EMSD has also sought
additional manpower to carry out the associated regulatory work.
Inspections are focused on workshops providing maintenance services for
LPG vehicles. From late April 2015 till end July 2016, EMSD carried
out over 6,200 inspections to about 2,700 vehicle maintenance workshops
throughout Hong Kong. Should suspected contravention of the
Ordinance be found during inspections, resolute enforcement actions will
be taken. Suspected breaches of other ordinances will be referred to he
relevant departments for follow-up. EMSD has also implemented the
“Identification Signage Scheme for LPG Vehicle Fuel System
Maintenance Workshop” since August 2015, which is an administrative
measure to encourage vehicle owners and drivers to maintain and repair
the LPG fuel systems of their vehicles at maintenance workshops with the
identification signage.

126.  Besides, EMSD has long been publicising and educating the
LPG vehicle owners/drivers and the relevant trades on the safe repair and
maintenance of LPG vehicles through various channels, including talks,
seminars, letters, and dedicated webpage, etc. EMSD will regularly
review the guidelines to see if any update is required.

127. As regards recommendation (b), EMSD is reviewing the
operation and effectiveness of the voluntary registration scheme for
vehicle mechanics and the voluntary registration scheme for vehicle
maintenance workshops. EMSD will also review the survey results on
the general acceptance by the public and the trade towards the mandatory
registration schemes for the vehicle maintenance industry, the regulatory
assessment report and other related factors, so as to examine the
feasibility of implementing the mandatory registration schemes.
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Environmental Protection Department

Case No. 2015/0217 - Delay in identifying the source of seepage of
some pollutants

Background

128.  On 18 January 2015, the complainant lodged a complaint with
the Office of The Ombudsman (the Office) against the Environmental
Protection Department (EPD). According to the complainant, waste oil
pollution at the drainage channel and slope at a location in a village (the
subject area) had lasted for more than three years. However, EPD was
unable to identify the source and resolve the problem once and for all.

129.  The complainant considered that situation of the accumulated
waste oil would easily cause fire at any time. This would pose safety
concern to villagers and cyclists in the surroundings of the subject area.
The nearby well water would also be polluted.

130.  In regard the said problem, the complainant lodged a complaint
with the Legislative Council on 31 March 2014 and urged EPD to invite
overseas expert to investigate on the source of the waste oil. The
Legislative Council Secretariat made a reply to the complainant on 3 June
and relayed EPD’s response that the Department would continue closely
monitor the situation and try to locate the source. However, the
Department did not commit regarding the invitation of overseas experts.

131. The complainant alleged that EPD did not properly follow up
and resolve the waste oil pollution problem at the subject area.
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The Ombudsman’s observations

132. It was not unreasonable for the complainant to worry about the
long-lasting and unresolved problem. However, after scrutinising EPD’s
relevant documents, the Office was satisfied with EPD’s response in
handling the seepage pollution incident. The Office considered that
EPD had tried hard and appropriately followed up by tracing the source
of seepage pollutant. It was not essential to employ overseas experts to
assist in the investigation. In view of the complexity of the issue, it was
understandable that EPD would need more time to look into the case.

133. The Ombudsman considered this complaint unsubstantiated.
Nonetheless, the issue had lasted for more than three years. The
Ombudsman urged EPD to continue with its investigation and
prosecution work, and take decisive enforcement action if there was
sufficient evidence.

Government’s response
134. EPD accepted The Ombudsman’s recommendation and has

completed the investigation as well as initiated prosecution action on the
case.
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Environmental Protection Department
and Lands Department

Case No. 2014/5509A &B - Failing to follow up properly a complaint
about leakage of foul water from a septic tank

Background

135.  The complainant complained to the Office of The Ombudsman
(the Office) that the Environmental Protection Department (EPD) and
Lands Department (LandsD) had not properly handled her complaint
about sewage leakage from a septic tank.

136. It transpired that the complainant had noticed sewage leakage
from the septic tank of a village house (Village House A) near her
residence, with foul water accumulating on a footpath behind the village
house. She called 1823 to lodge a complaint and the case was referred
to EPD and LandsD for action.

137.  Having identified the septic tank as the source of sewage leakage
after some dye-tracing tests, EPD asked the occupants of the village
house to clear the septic tank. However, the leakage persisted. EPD
indicated that giving verbal advice to the owners of the house was all that
the department could do. The local District Lands Office (DLO) under
LandsD initially told the complainant that it could not provide any
assistance regarding environmental nuisance or pollution problem. It
was not until it had received a written complaint from the complainant
that DLO wrote to the owners of the house, requiring repairs to the septic
tank. The sewage leakage nevertheless persisted.

The Ombudsman’s observations
138. The Office considered EPD to have performed its duty in

pursuing the case and tried to resolve the problem by actively liaising
with the occupants of the house and DLO.
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139.  As regards LandsD, while being the department responsible for
regulation of village houses, it had failed to follow up the case promptly
or take effective actions to stop as soon as possible the serious
environmental nuisance caused by the breach of the lease conditions by
the village house concerned. LandsD did not seek legal advice until a
month or so after its issuance of advisory letters. Clearly, LandsD had
not taken the complaint seriously, making people wonder whether it had
actively attempted to resolve the problem.

140.  In view of the above, The Ombudsman considered the complaint
against EPD unsubstantiated, but the complaint against LandsD
substantiated. @ The Ombudsman urged LandsD to direct the DLO
concerned to follow up the case closely to ensure that the owners of
Village House A comply with the requirements stated in the warning
letters and rectify the irregularity before the prescribed deadline.

Government’s response

141.  LandsD accepted The Ombudsman’s recommendation and has
taken further lease enforcement action. The owners concerned had
subsequently repaired the septic tank and submitted a report from a
registered professional engineer certifying that the septic tank functioned
properly without leakage.
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Food and Environmental Hygiene Department

Case No. 2014/4438 - Delay in taking follow-up action against water
dripping from an air-conditioner

Background

142.  On 18 May 2014, the complainant lodged a complaint with the
Office of The Ombudsman (the Office) against the Food and
Environmental Hygiene Department (FEHD). The complainant said
water was often found dripping on the canopy of the kitchen (water
dripping problem) of her home in a village house (the Second Floor),
which might be caused by leakage from the newly built soil pipe of the
flat above (the Third Floor) or by water dripping from the flat’s spilt type
air-conditioner. In September 2014, the complainant wrote to 1823 and
FEHD to complain about the water dripping problem. Photos were later
provided as evidence.

143. It was not until 13 October 2014 that the Environmental Hygiene
Section (EHS) of the concerned District Environmental Hygiene Office
(DEHO) under FEHD sent Officer A to conduct a site inspection.

144.  Officer A phoned the complainant on the same day to tell her that
he had entered the Third Floor for inspection. The inspection result
showed that there was no water seepage problem in relation to the pipes
of the flat in question. As no one knew how to operate the said split
type air-conditioner and the water dripping problem might be caused by
other air-conditioners, he had not switched on the air-conditioner in
question to test if there was any water dripping problem. Moreover, he
had not received the complaint letter dated 30 September from the
complainant. As FEHD would not accept photos as evidence, the
complainant could confirm the seepage location on her own by visual
inspection. Lastly, Officer A said that as no further water dripping was
found, investigation by FEHD would be temporarily discontinued. If
the water dripping problem resurfaced next year, the complainant could
contact FEHD again.

145.  The complainant alleged that FEHD delayed following up the
water dripping problem and that its staff refused to conduct further
investigation by giving excuses.
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The Ombudsman’s observations

146.  Overall speaking, FEHD’s follow up of the water dripping
problem was not very prompt but there were no undue delays. As for
whether Officer A had invented excuses to shirk his responsibilities,
FEHD had given an explanation. The Office did not rule out the
possibility that there might be some misunderstanding in the
communication between the complainant and Officer A. The Office
found it questionable that the EHS staff did not conduct any test to
ascertain whether the air-conditioner was the source of water dripping.
There was no evidence, however, to show that the officer concerned was
inventing excuses not to follow up the water dripping problem.

147. That said, the Office did not accept FEHD’s arguments for its
EHS staff not conducting any test on the air-conditioner on the following
grounds —

(a) The Public Health and Municipal Services Ordinance (the
Ordinance) empowered the authorised FEHD staff to enter the
flat alleged to have a dripping air-conditioner and conduct the
relevant test. In other words, the officer concerned had the
right to carry out the test upon entry into the suspected flat
without seeking further approval from anyone;

(b) It was impossible that the DEHO staff who was responsible for
the dripping air-conditioner investigation did not know how to
switch on an ordinary air-conditioner. After entering the flat
alleged to have a dripping air-conditioner, the DEHO staff
should switch on the air-conditioner in question to conduct the
test without seeking assistance, unless there were obvious
dangers or special difficulties in doing so; and
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(c) According to FEHD, an EHS officer had managed to enter the
Third Floor twice for investigation but the aged person(s) and
kid(s) inside the flat said that they did not know how to operate
the air-conditioner in question. There was no information
indicating that the officer concerned would be unable to switch
on the air-conditioner without the assistance of the aged person(s)
and kid(s). Empowered by the law, he should have
endeavoured to conduct the test. Alternative arrangements
should be considered only when he had tried but to no avail.
After all, the occupants concerned might not necessarily offer
full cooperation and assistance even if alternative arrangements
were made.

148. In view of the above, The Ombudsman considered this complaint
unsubstantiated but other inadequacies found. @ The Ombudsman
recommended that FEHD should revise its operational guidelines to
advise its staff that necessary tests should be conducted to ascertain the
source of environmental hygiene nuisance unless there are
insurmountable difficulties.

Government’s response

149.  FEHD accepted The Ombudsman’s recommendation. The
Department issued guidelines in July 2015 to remind EHS officers of all
districts that with the powers conferred by section 126(1)(d) of the
Ordinance, they should fairly and reasonably follow up complaints about
dripping air-conditioners and conduct the required tests. This should
include switching on the air-conditioner in question to identify the source
of environmental hygiene nuisance when it is reasonable to believe that
the alleged water dripping nuisance is caused by the air-conditioner
concerned, that the owner or occupant does not accede to the request for
switching on the air-conditioner to conduct the test, and that there are no
obvious dangers or difficulties in doing so.
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Food and Environmental Hygiene Department

Case No. 2014/4775, 2014/4897, 2014/4907, 2014/5543, 2014/5546 —
Failing to take effective enforcement action, thereby condoning street
traders’ illegal hawking activity and tolerating the street obstruction
they caused

Background

150.  Five complainants lodged their complaints separately with the
Office of The Ombudsman (the Office), alleging that since September
2014, a large number of people (street traders) had been buying in and
selling mobile phones of new models on the pavements along two streets
in Causeway Bay and Mong Kok. Some of them even hoisted sun
umbrellas, causing serious obstruction to pedestrians. Some of the
complainants had reported the problem immediately to the Food and
Environmental Hygiene Department (FEHD) officers on duty nearby, but
the officers did not take any enforcement action.

151.  The complainants were dissatisfied that FEHD had failed to take
rigorous enforcement action, thereby condoning the street traders’ illegal
hawking activity and tolerating the street obstruction they caused.

The Ombudsman’s observations

152. The investigator of the Office conducted several site inspections
in Causeway Bay and Mong Kok and found that —

(a) on most occasions, street traders stationed themselves and placed
articles on the pavements, causing serious obstruction to
pedestrians;

(b) quite a few street traders opened their backpacks or suitcases to
display mobile phones of various models to passers-by, at the
same time holding placards to introduce the different models;

(c) some street traders approached the Office’s investigator to tout
their mobile phones, or quoted the prices of the mobile phones
when asked, and indicated the availability of stocks; and
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(d) some street traders placed suitcases filled with mobile phones
beside them, though claiming that they were just buying in
mobile phones.

153. The Office considered that the activities of the street traders had
caused serious street obstruction. Yet, FEHD just repeatedly issued
verbal advice/warning or affixed Notices to Remove Obstruction, which
did not help to curb the street traders’ unlawful activities.

154.  Furthermore, during the Office’s site inspections, street traders
were easily found to be touting mobile phones, telling passers-by the
prices and arrangements for collection of goods. They were clearly
hawking. FEHD’s argument of lack of concrete evidence was indeed a
lame excuse for not taking enforcement action.

155.  Although FEHD pointed out that street management problems
straddled across a number of government departments, it has an
undeniable responsibility to combat illegal on-street hawking activities
and street obstruction. It was believed that the problem of street
obstruction by street traders as mentioned above would recur in the future
when new models of mobile phones were released in the market.

156. The Ombudsman considered this complaint substantiated, and
urged FEHD to closely monitor the street traders’ activities and take strict
enforcement action against the illegal hawking and street obstruction
involved, so as to prevent causing obstruction to road users.

Government’s response

157. FEHD accepted The Ombudsman’s recommendation and has
urged the district environmental hygiene offices concerned to step up
inspections, including strengthening enforcement actions with the
relevant departments when the issue in question recurs. If it is found
that the act of any persons (including those who buy in mobile phones in
the street) involves illegal hawking and constitutes an offence relating to
street obstruction, FEHD officers will take enforcement action. Under
normal circumstances, if street traders only carry out buy-in activities
which do not involve illegal hawking or environmental hygiene problems,
FEHD will not accord priority to handling such cases. However, FEHD
will take action in accordance with the enforcement guidelines if
complaints from the public are received and/or serious obstruction is

detected.
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Food and Environmental Hygiene Department

Case No. 2015/0656 — Delay in collecting food samples for testing,
resulting in mishandling a relevant complaint

Background

158.  In January 2015, the complainant purchased a powdered health
food product (the product) from a shop operated by a health food
company (the shop). He later suspected that he suffered food poisoning
from the consumption of the product. Subsequently, he lodged a
complaint with the Food and Environmental Hygiene Department (FEHD)
on 27" of the same month. A staff member of FEHD (Officer A)
collected one product sample from the complainant on the same day for
laboratory tests.

159. On 3 February 2015, a staff member (Officer B) from the Centre
for Food Safety (CFS) under FEHD informed the complainant over the
phone that CFS would deal with his complaint soonest, and he would be
informed of the result afterwards.

160.  On 12 February 2015, Officer B called the complainant again,
informing him that the quantity of the previously-collected sample was
too small, and a long time had elapsed after the product was opened. To
ensure accurate testing, CFS needed to collect product samples again for
laboratory tests. The complainant responded that he had already
returned all of the product to the shop. Officer B said that CFS would
visit the shop and buy the product to pursue the complaint.

161.  The complainant opined that FEHD failed to handle his food
safety complaint properly because of the delay in collection of product
samples.

162.  On 13 February 2015, the complainant lodged a complaint with
the Office of The Ombudsman (the Office) against FEHD.
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The Ombudsman’s observations

163.  The Office accepted in principle the explanations given by
FEHD. The most direct and efficient way to pursue the complainant’s
case was to collect information and evidence from the complainant,
including obtaining sufficient samples from him for testing. However,
when the complainant indicated he was his unwilling to provide adequate
samples for testing, the officer concerned should resort to other means to
follow up on the product safety issue, including visiting the shop to
collect sufficient samples from the same batch of products for testing as
soon as possible. The Office saw no strong justification for the officer
concerned to await the reply of the Chemist of CFS on the testing
arrangements before making a decision to conduct sampling at the shop.
On the premise of safeguarding public health, the Office considered it a
responsible approach to collect sufficient quantity of samples before the
testing parameters were determined in order to avoid undue delay in
sampling. Unless the product was extraordinarily expensive, it would
still be worthwhile to incur additional public expenses in the purchase.

164. By 12 February (seven days before the first day of the Lunar
New Year), the officer concerned had received the Chemist’s reply, and
the complainant had made it clear that he had returned all of the product
to the shop. However, the officer concerned waited until 25" of the
same month (the seventh day of the Lunar New Year, almost half a month
from 12 February) before visiting the shop to purchase the product for
testing. As a result, he was unable to obtain items from the same batch
of product. FEHD explained that there was only five working days from
the receipt of the expert’s reply to the purchase of the product. However,
with the imminent arrival of the Lunar New Year holiday, the officer
concerned should have bought the product earlier instead of taking
follow-up action after the holiday.

165.  The Office opined that as food safety was at stake, this case
should not be dealt in a lax manner, lest more people consuming the
product might be exposed to health hazards. In this case, the
complainant had clearly stated at the outset that he was unwilling to
provide more of the product to CFS. FEHD should have collected
samples from the shop for testing as early as possible to ascertain whether
the product was safe and fit for consumption. As such, The
Ombudsman considered there was delay on the part of FEHD in handling
the case. The complaint was substantiated.
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166.  The Office noted that the operational guidelines of FEHD did not
specify the time frame for collecting food samples from vendors upon the
receipt of food complaints. This might lead to delay in following up by
some members of FEHD staff. The Ombudsman recommended FEHD
to review its operational guidelines to ensure that its staff would pursue
food complaints lodged by the public in a timely manner.

Government’s response

167. FEHD accepted The Ombudsman’s recommendation.
In April 2016, the Department completed its review of and made various
amendments to the operational guidelines on handling food complaints,
including stipulating a time frame for officers to collect food samples
from vendors upon receipt of food complaints from the public.
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Food and Environmental Hygiene Department

Case No. 2015/0773 - Failing to properly follow through a complaint

Background

168.  Allegedly, the swimming pool (the Pool) of the housing estate
where the complainant lived had, inter alia, the following problems (the
Safety Issue) —

(a) time and again there were less than two lifesaving attendants on
duty when the Pool was open; and

(b) the lifesaving attendants had been found sleeping, eating
breakfast and playing games with their mobile phones while on
duty.

169.  Since July 2013, the complainant had complained many times to
the Food and Environmental Hygiene Department (FEHD) about the
Safety Issues, but the problems persisted. On 14 January 2015, FEHD
replied to the complainant that it had inspected the Pool but no breach of
the conditions of the licence issued for the Pool or any hygienic problem
was found.

170.  The complainant considered that FEHD had failed to properly
investigate his complaints about the Safety Issues.

The Ombudsman’s observations

171. The Office of The Ombudsman (the Office) considered that
FEHD had followed up on the complaint with due care and diligence.
The Office agreed that in the absence of sufficient evidence and in light
of the advice of the Department of Justice (DoJ), it was not unreasonable
for FEHD not to take prosecution action against the licensee of the pool
for the time being. The Ombudsman, therefore, considered the
complaint unsubstantiated.

172.  The Ombudsman recommended that FEHD should continue to
closely monitor the problem and, when new evidence was to hand, seek

DoJ’s advice again on whether prosecution should be instituted.
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Government’s response

173. FEHD accepted The Ombudsman’s recommendation and has
further sought DolJ’s advice with new evidence provided by the
complainant. DoJ advised FEHD against prosecuting the licensee of the
Pool.
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Food and Environmental Hygiene Department

Case No. 2015/1093 - Failing to tackle the problem of feeding feral
pigeons in a private building

Background

174.  Allegedly, the complainant had seen time and again that an
occupier of a flat (Flat A) on the second floor of a building (the Building)
opposite to the building where he lived fed feral pigeons by placing bird
feed on top of an air-conditioner of Flat A and the canopy of the flat
immediately below (Flat B). As a result of the bird feeding, pigeon
droppings were found on the Building and even on the complainant’s own
building, causing a nuisance and hygiene problem (the Problem). In
February 2015, the complainant complained to the Food and
Environmental Hygiene Department (FEHD) about the Problem.
However, the FEHD officer concerned replied that feeding feral pigeons
from within a private residence was outside the Department’s jurisdiction.
The Department merely issued an advisory letter to the occupier of Flat A,
and the Problem persisted.

The Ombudsman’s observations

175.  The complainant’s complaint to FEHD was clearly about
somebody’s pigeon-feeding activity resulting in droppings on the
buildings concerned, which might amount to contravention of section 4 of
the Public Cleansing and Prevention of Nuisances Regulation and section
12 of the Public Health and Municipal Services Ordinance. The Office
of The Ombudsman (the Office) considered that the Department as the
enforcement agency should have as soon as possible —

(a) tried its best to visit the location concerned to examine the
alleged pigeon-feeding activity, and where the situation
warranted 1it, applied for a warrant to enter Flat A for
investigation; and

(b) consulted Department of Justice (DoJ) on the sufficiency of the
evidence available (i.e. the video clips provided by the
complainant).
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176. However, FEHD did neither of these until after the complainant
had complained to the Office. In this light, The Ombudsman considered
the complainant’s complaint substantiated.

177.  The Ombudsman urged FEHD to follow up the case closely.

Government’s response

178.  FEHD accepted The Ombudsman’s recommendation. The
department had kept the case under close monitoring. At the time of
inspection at Flat A, no pigeon-feeding activity was witnessed, and no
bird feed and bird’s droppings were found on the top of the air
conditioner of Flat A and the vicinity. The locality was kept hygienic at
the time of inspection. This notwithstanding, health education was
given to the occupiers of Flat A on the spot and they were warned to
refrain from pigeon-feeding. On the other hand, in accordance with
DoJ’s advice, the complainant was invited to give a witness statement for
the Department to follow up on the alleged offence. However, he did
not turn up eventually, FEHD had followed up the case closely
according to The Ombudsman’s recommendation.
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Food and Environmental Hygiene Department

Case No. 2015/1475 - (1)Wrong decision in issuing a provisional
licence to a restaurant; (2)Failing to take enforcement action against
the restaurant which operated as food factory without the relevant
licence; and (3)Failing to take enforcement action against the
restaurant which continued to operate after its provisional licence
had expired

Background

179.  As alleged by the complainant, a roasted meat restaurant (the
restaurant) had been operating on the ground floor of the building where
he was living since July 2014. He was greatly disturbed by the
problems caused by the restaurant, which included emission of oily fumes,
rodent infestation, environmental hygiene and fire safety issues, etc. He
had lodged complaints with various government departments (including
the Food and Environmental Hygiene Department (FEHD)), but the
problems persisted.

180.  The complainant was dissatisfied with FEHD with regard to the
following aspects —

(a) the air duct of the restaurant was extended to the exterior of the
windows of his residence. As a result, when the restaurant was
grilling meat, the floor slab of his home would be partially
affected with a rise in temperature, and thick smoke and exhaust
gas would often spread into his flat. FEHD was accused of
neglecting the impacts of the barbecue operation on nearby
residents and the resultant health effects when issuing a
“provisional restaurant licence” (provisional licence) to the
restaurant;

(b) the restaurant delivered its roasted products to another shop (a
restaurant with the same name on the concerned street) for sale,
which was beyond the mode of operation allowed by the
“provisional licence”. The restaurant should have applied for a
“food factory licence”, but FEHD failed to take enforcement
against it for operating an unlicensed food factory;
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(c) the restaurant continued to operate without a “full general
restaurant licence” (full licence) when its provisional licence
expired in February 2015. FEHD was accused of failing to take
vigorous enforcement action to crack down on the unlicensed
restaurant in a timely manner; and

(d) the complainant lodged a complaint against the licensing and
hygienic problems of the restaurant with the concerned District
Environmental Hygiene Office (DEHO) of FEHD. However,
an officer there (Officer A) made defensive remarks for the
restaurant and admitted that the provisional licence was
“wrongly issued”. The DEHO simply referred such problems
as improper emission of oily fumes and obstruction of fire
escapes to the Environmental Protection Department, the Fire
Services Department and other relevant government departments
for replies. It took no steps to crack down on the restaurant.
FEHD was suspected of showing favouritism to the restaurant.

The Ombudsman’s observations
Allegation (a)

181.  The existing policy does not prohibit the use of street-level shops
in residential buildings for restaurant operations. According to records,
FEHD adhered to the established policy and procedures in processing the
provisional licence application of the restaurant. The provisional licence
was issued only when the restaurant was found to have satisfied all the
essential health, building and fire safety requirements. The Ombudsman
considered allegation (a) unsubstantiated.

Allegation (b)

182.  The allegation of the complainant and FEHD’s explanation
differed. There was also no sufficient evidence showing that the
restaurant habitually supplied roasted products to another restaurant
bearing the same name. Therefore, The Ombudsman considered
allegation (b) unsubstantiated. Besides, whether the restaurant was in
breach of licensing conditions in this aspect would have no actual impact
on the complainant.
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Allegation (c)

183.  The complainant filed a complaint with the Office of The
Ombudsman (the Office) between April and May 2015. The provisional
licence of the restaurant had already expired at that time. However,
according to the established policy and procedures of FEHD, the licence
application of the restaurant was still considered valid. Therefore,
instead of cracking down on the restaurant immediately, FEHD followed
the standing practice to conduct regular inspections and institute
prosecution against the restaurant afterwards. FEHD was only acting in
accordance with the established procedures. It could not deviate from
these procedures at will. As such, The Ombudsman considered
allegation (c) unsubstantiated.

184.  Nevertheless, subsequent developments reflected that the
existing licensing system and procedures could possibly be abused. A
restaurant operator might have no intent to improve facilities for
compliance with the requirements for a full licence. Instead, by
repeatedly changing operators and submitting fresh licence applications, a
restaurant could remain in operation under the more lenient provisional
licence conditions, possibly with health and safety implications on the
public. The Office urged FEHD to conduct an in-depth review of this
issue.

Allegation (d)

185.  As to whether Officer A had remarked to the complainant that the
licence was “wrongly issued”, the complainant and Officer A had
different assertions. In the absence of objective corroborative evidence,
the Office was unable to ascertain the facts of the case. FEHD had
explained its procedures for issuance of provisional licence and full
licence, its enforcement policy against unlicensed restaurants and its
rationale for not cracking down on the restaurant in the first instance.
Records indicated that FEHD followed the relevant policy and guidelines
in dealing with the case of the restaurant. There was no favouritism
involved. FEHD referred the problems arising from the restaurant to
different departments for action having regard to their scope of duties.
It was its duty to do so. The Ombudsman considered allegation (d)
unsubstantiated.
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186.  Overall speaking, this complaint was unsubstantiated. The
Ombudsman considered that FEHD must conduct an in-depth review on
the possible loopholes created by the existing mode of changing the
operator for making new licence applications.

Government’s response
187.  FEHD accepted The Ombudsman’s recommendation.

188.  Under the existing policy, in order to prevent applicants from
abusing the provisional licensing system, FEHD would not process any
application for a licence of the same nature at the same premises within
three years from the date of expiry of the relevant provisional licence.
Moreover, for restaurant operators who have no intent to improve
facilities to comply with the requirements for a full licence but continue
to operate under a provisional licence, the provisional licence will be
cancelled when the premises are found not in compliance with any of the
health, building safety and fire safety requirements for issuance of
provisional licence.

189.  After reviewing the relevant measures, FEHD has further
strengthened regulatory control on repeated applications from unlawful
food business operators for a fresh licence under another applicant. In
addition to the existing measures, FEHD will not process applications for
new provisional food business licences if the application is submitted by
the former licensee or his/her business partner/proprietor where the last
provisional licence has lapsed and a full licence has not been issued to the
former licensee within the past 12 months preceding the date of new
licence application for the same nature of business in respect of the same
premises.
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190.  When processing new provisional licence applications received
within 12 months after the lapse of the provisional licence, FEHD will
request the applicant to submit documentary proof (e.g. tenancy
agreement for the premises where the licence is under application,
business registration certificate, company documents, etc.) to demonstrate
that he/she has no business connection with the former licensee or his/her
business partner/business proprietor.  In parallel, a non-standard
licensing requirement will be imposed on the provisional licence to
require the applicant to make a statutory declaration under the Oaths and
Declarations Ordinance that he/she has no business connection with the
former licensee or his/her business partner/business proprietor of the
premises where a licence is under application. By virtue of Section 36(a)
of the Crimes Ordinance, an applicant who knowingly and wilfully makes
in a statutory declaration a statement which is false in a material
particular shall be guilty of an offence, and shall be liable on conviction
upon indictment to imprisonment for two years and to a fine. Moreover,
FEHD will consider refusing the issue of a new provisional licence or
cancelling any such provisional licence issued.

191.  The Office has been informed of the arrangements under the

enhanced provisional licence issuance control mechanism. FEHD will
review the effectiveness of the related measures as appropriate.
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Food and Environmental Hygiene Department

Case No. 2015/1489 - Ineffective control of hawkers in Scheduled
Streets

Background

192.  On 15 April 2015, the complainant lodged a complaint with the
Office of The Ombudsman (the Office) against the Food and
Environmental Hygiene Department (FEHD).  According to the
complainant, the following problems existed in the subject location —

(a) on the pavement, the goods of some stalls were hung at a height
that caused sightline obstruction to drivers at the subject location,
thus affecting driving safety (Problem I); and

(b) at the subject location, some stall operators caused obstruction to
traffic flow by placing their goods or seating themselves on part
of the left lane of the carriageway (Problem II).

193.  Between September 2014 and March 2015, the complainant
lodged a number of complaints about the problems concerned via 1823.
After following up these complaints, the Transport Department (TD)
confirmed the existence of Problem I. Although FEHD also followed up
the matters, the problems persisted.

194.  The complainant alleged that FEHD had failed to effectively
follow up the problems concerned and ignored the nuisance thus caused
to drivers.

The Ombudsman’s observations

195.  Upon receipt of the complaints concerned, FEHD deployed staff
to the subject location for inspection on 37 occasions between September
2014 and May 2015, during which goods were occasionally found
hanging high or being placed on the pavements. Those items were
removed by the stall operators concerned upon FEHD’s advice.
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196. FEHD explained the subject location was within a “Scheduled
Street” and the hawkers operating there were not issued any hawker
licence. Hawkers within the “Scheduled Streets” are managed by the
Police. In the light of the unique historical background of the subject
location which has long become a tourist attraction and the fact that the
stalls concerned are not posing any serious obstruction to pedestrians or
vehicles, FEHD normally would not take any enforcement action against
the stalls.

197.  The Office was of the view that FEHD did follow up the
complaints concerned but failed to completely resolve the problems due
to the unique historical background of the subject location and the fact
that the problems concerned also fell within the purview of other
departments.

198. In view of this, The Ombudsman considered the complaint
unsubstantiated and recommended FEHD to —

(a) follow up on its meeting with representatives of the Office and
TD on 5 August 2015, during which FEHD undertook to request
the Police to assist in tackling Problem II (goods obstructing
traffic flow);

(b) advise the stall operators concerned to hang their goods at a
lower height (Problem I), with a view to improving the situation
eventually; and

(c) review its outdated approach to managing the subject location.

Government’s response

199. FEHD accepted the recommendations (a) and (b) of The
Ombudsman, but had reservations on recommendation (c).

200.  Regarding recommendation (a), FEHD held a meeting with the
Police on 17 August 2015 where it requested the Police to help tackle the
problem at the subject location, where some stall operators had caused
obstruction to traffic flow by placing their goods or seating themselves on
part of the left lane of the carriageway concerned. The Police said it
would instruct frontline staff to monitor the situation of the subject
location and take follow-up actions accordingly.
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201. As regards recommendation (b), FEHD sent staff to advise the
stall operators concerned to hang their goods at a lower height to avoid
sightline obstruction to drivers. Subsequently, FEHD conducted a
number of inspections between September 2015 and February 2016, and
found that the stall operators concerned had taken FEHD’s advice and
hung their goods at a lower height. There was no obstruction to the
traffic lane of the carriageway at the subject location.

202. As for recommendation (c), FEHD visited the subject location
with TD staff on 27 August 2015. The traffic condition at the subject
location was deemed acceptable by TD staff. FEHD sought advice from
TD about the traffic condition at the subject location on two subsequent
occasions. After site inspections, TD replied on 24 November 2015 and
22 February 2016 respectively that the traffic condition at the subject
location was normal. Upon receipt of The Ombudsman’s
recommendation, FEHD contacted the relevant government departments
and called for joint efforts to solve the problems concerned. During
inspections over the past six months, no stalls at the subject location were
found to have caused sightline obstruction to drivers or obstruction to
carriageway. Taking into account the operation mode of the stalls at the
subject location, including their operating hours, major types of goods on
sale, impact on environmental hygiene, unique historical background of
the subject location, as well as the priorities of FEHD in the allocation
and deployment of its existing resources, FEHD has no plan at the present
stage to change the approach adopted regarding the regulation of stalls at
the subject location. FEHD will closely monitor the operation of the
stalls concerned and take appropriate follow-up actions when necessary.

203.  FEHD informed the Office of the above follow-up action and
stance on 23 March 2016. The Office replied on 31 March 2016
acknowledging receipt of the reply, and noted that the recommendations
in the investigation report were implemented. The Office indicated that
its follow-up action on this case had come to an end.
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Food and Environmental Hygiene Department

Case No. 2015/1628 - Failing to properly handle a food complaint
about pesticide residues found on some Indian lettuce

Background

204.  The complainant found suspected pesticide residues on the
Indian lettuce he bought from a vendor. He then complained to the
Food and Environmental Hygiene Department (FEHD).

205.  Subsequently, FEHD informed the complainant that the result of
laboratory tests confirmed that the residue level of metaldehyde, a
pesticide, in the Indian lettuce in question exceeded the maximum residue
limit (MRL) specified by law. Nevertheless, FEHD decided to only
1ssue a warning letter to the vendor, but not to institute any prosecution.
The complainant considered FEHD’s handling of his case improper.

The Ombudsman’s observations

206.  The Office of The Ombudsman agreed with the decision of the
Food Surveillance and Complaint Section (FSCS) under the Centre for
Food Safety (CFS) to conduct a risk assessment rather than instituting
prosecution based on Part 1 of Schedule 1 to the Pesticide Residues in
Food Regulation (the Regulation) under the Public Health and Municipal
Services Ordinance. Nevertheless, the report of CFS’s Risk Assessment
Section (RAS) already clearly indicated that the pesticide residues on the
Indian lettuce in question had exceeded the safety reference values. Based
on this conclusion from RAS, FSCS should have sought advice from
FEHD’s senior management and the Department of Justice (DoJ) for a
decision on whether to prosecute the vendor.

207. Moreover, after FSCS decided not to institute prosecution, it
simply issued a so-called “warning letter”, which was devoid of any
substance or deterrent effect. Such a letter had in no way removed the
health risk involved. This decision was too rash and perfunctory.
Tasked with ensuring food safety, FEHD should take strict enforcement
actions so that people’s health could be safeguarded against unsafe food.
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208.  The Ombudsman considered the complaint substantiated and
urged FEHD to —

(a) take effective measures to ensure that FSCS would handle
similar cases more proactively and carefully in future such that
correct and responsible enforcement decisions will be made; and

(b) review its enforcement system for handling cases that involve
excessive levels of pesticide residues in food to achieve better
protection for the health of the public. It should also issue
clearer guidelines for the trade to follow.

Government’s response

209.  FEHD accepted The Ombudsman’s recommendations and has
taken the following follow-up actions.

210.  InJuly 2015, CFS under FEHD set up the “Food Complaint Risk
Analysis Panel” (the Panel) led by a doctor at directorate level to provide
expert advice on food complaints with difficulties encountered (including
potentially prosecutable cases). When the Panel cannot come to a
conclusion, the case would be reported to more senior officers for advice.
Where necessary, DoJ will be consulted.

211.  In support of the implementation of the Regulation, CFS has
compiled the “Guidelines on Food Classification for the Pesticide
Residues in Food Regulation” (the Guidelines) to facilitate the trade in
identifying the appropriate pesticide residue limits that are relevant to the
food commodities concerned by making reference to the Codex
Classification of Foods. The Guidelines are subject to review by CFS
from time to time and will be amended or supplemented as necessary.

212. As regards the enforcement aspect, CFS would handle
complaints concerning food containing pesticide residues with no
MRLs/extraneous MRLs specified in Schedule 1 to the Regulation by
conducting risk assessments in accordance with section 7 of the
Regulation. Moreover, FSCS would submit risk assessment reports
prepared by RAS and laboratory test results on the food in question to the
Panel to seek its views and decisions on follow-up actions.
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213. CFS would conduct full investigation when there are solid
grounds in pursuing a food complaint and seek DoJ’s advice if necessary.
When sufficient evidence is available, prosecution would be instituted for
the protection of food safety and public health.
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Food and Environmental Hygiene Department

Case No. 2015/1897 — Failing to take enforcement action against some
advertising light boxes which caused pavement obstruction

Background

214.  On 13 May 2015, the complainant lodged a complaint with the
Office of The Ombudsman (the Office) against the Food and
Environmental Hygiene Department (FEHD). The complainant alleged
that in July and December 2014, he lodged complaints with FEHD about
pedestrian obstruction caused by advertising light boxes (the light boxes)
on the pavements in a certain district (Location 1 and Location 2).
FEHD indicated that the issue involving the light boxes was not a street
obstruction problem to be handled with priority and hence did not take
action. The complainant alleged that FEHD had shirked its
responsibility.

The Ombudsman’s observations

215. The complainant was dissatisfied with FEHD because he
considered that the light boxes had caused obstruction to pedestrians but
FEHD did not take any action. The crux of the matter in this case,
therefore, was whether the light boxes had indeed caused street
obstruction, and, if yes, whether FEHD had handled the case according to
the law. FEHD was authorised to take enforcement action against street
obstruction, but the light boxes had not caused any actual obstruction to
pedestrians. The Office considered it not unreasonable for FEHD not to
take enforcement action by invoking the “street obstruction provision”
under section 4A of the Summary Offences Ordinance. Furthermore,
officers of the District Environmental Hygiene Office (DEHO) had
successfully advised the relevant party to remove one of the light boxes,
and also managed to remove the other light box after expiry of the
deadline indicated on the notice issued according to the “provision on
obstructions to scavenging operations” under section 22 of the Public
Health and Municipal Services Ordinance (the Ordinance).
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216.  Notwithstanding the above, placing the light boxes at the
locations was indeed a breach of the “provision on illegal affixing of
bills” under Section 104A(1) of the Ordinance, which should have been
invoked for enforcement by FEHD. FEHD is responsible for regulating
the affixing of bills, which is different from tackling street obstruction
problem. It was not reasonable for FEHD to determine its enforcement
priority against advertising light boxes in accordance with the seriousness
of obstruction caused. Moreover, it was not convincing that FEHD did
not take action on the light boxes by invoking the “provision on illegal
affixing of bills” on the grounds that ordinary advertising light boxes
would not affect the streetscape. After all, people’s aesthetic tastes
differ and FEHD should not try to be the aesthetic judge for the whole
City.

217.  As such, The Ombudsman considered the complaint against
FEHD unsubstantiated but other inadequacies found. Given the
increasing number of advertising light boxes in certain districts and the
resultant aggravation of the problem, The Ombudsman urged FEHD to
conduct a comprehensive review of its enforcement against advertising
light boxes, so as to prevent the situation from deteriorating and
becoming unmanageable.

Government’s response

218. FEHD accepted The Ombudsman’s recommendation and has
taken the actions below.

219.  The definition of “bill” and “poster” under section 104E of the
Ordinance covers advertising light boxes in a broad sense. As explained
in FEHD’s reply to the Office on 21 August 2015, the core duty of FEHD
1s to maintain environmental hygiene. In enforcing sections 104A and
104C of the Ordinance, FEHD will take into account the impacts of the
irregularities on environmental hygiene and the public, other relevant
factors which include the legislative intent of the Ordinance to combat
environmental nuisances caused by illegal affixing of bills and posters,
and the enforcement priority determined in the light of available
departmental resources. Generally speaking, advertising light boxes do
not cause problems that affect environmental hygiene and the streetscape.
The obstruction they cause is also relatively less serious than the street
obstruction caused by goods placed in front of shops.
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220.  Judging from the number of complaint cases about advertising
light boxes on the pavements received by FEHD each year and the
department’s follow-up findings, the problem of placing light boxes on
the pavements is not serious at present and FEHD’s previous follow-up
actions have proven to be effective. Therefore, FEHD is of the view
that its current practice of determining enforcement priorities with due
regard to the impacts of the irregularities on environmental hygiene and
the public, as well as to the availability of departmental resources, is
appropriate.

221. Nevertheless, FEHD would consider The Ombudsman’s
recommendation and closely monitor the environmental hygiene
nuisances and obstructions to the public caused by advertising light boxes
on the pavements in various districts. It would also step up enforcement
actions against serious cases of street obstruction by invoking sections
104A and 104C of the Ordinance as appropriate.

222. The Office noted FEHD’s stance and considered that the Office’s

recommendation had been implemented. The Office indicated that it
had concluded its follow-up action on this case.
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Food and Environmental Hygiene Department

Case No. 2015/1975 — Mishandling a food complaint

Background

223.  The complainant and several friends bought some yogurt
ice-cream (the yogurt) at a restaurant (Restaurant A). Two of them felt
sick after eating the yogurt and had to seek emergency treatment at a
hospital. The complainant lodged a complaint with the Food and
Environmental Hygiene Department (FEHD) that night.

224. Later on, he checked FEHD’s website and found that Restaurant
A was not among the licensed restaurants in the commercial building
where it was located (the Building). Nevertheless, FEHD stated in its
written reply to him that Restaurant A was a licensed general restaurant
with permission to sell frozen confectionery. FEHD also indicated that
its officer had conducted an investigation at Restaurant A and found its
hygiene condition and storage of frozen confectionery satisfactory.

225. The complainant then complained to the Office of The
Ombudsman (the Office) against FEHD for —

(a) failing to follow up on his food complaint properly, including
the failure to collect a food sample from Restaurant A promptly
for laboratory tests; and

(b) providing inaccurate and incomplete information on its website
regarding Restaurant A’s licensing status and conniving at the
operation of an unlicensed restaurant in the Building.

The Ombudsman’s observations

226.  According to the investigation result of the Office, the FEHD
officers made a number of blunders in handling the complainant’s food
complaint, including delay in referral and failure to collect samples of the
yogurt immediately.
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227.  Itis the Office’s view that FEHD should be rigorous and prompt
in handling complaints concerning food safety. To protect public health,
it should collect evidence in a timely manner for instituting prosecution
against restaurants selling unsafe food. In this case, if the FEHD officer
concerned had collected a “formal sample” when he first went to
Restaurant A, there would have been sufficient evidence for FEHD to
institute prosecution. The Ombudsman therefore considered allegation
(a) substantiated.

228.  As regards allegation (b), FEHD explained to the Office that
there were five licensed restaurants in the Building, including Restaurant
A. It was only because Restaurant A had not specified the name of the
Building in its registered address that the complainant could not find
Restaurant A on the list of licensed restaurants on FEHD’s website just
by entering the name of the Building. FEHD pointed out that there was
in fact no unlicensed restaurant in the Building. With FEHD’s
clarification, The Ombudsman considered allegation (b) unsubstantiated.

229.  Overall speaking, The Ombudsman considered the complaint
partially substantiated. The Ombudsman urged FEHD to learn from this
incident and remind its staff to be rigorous and prompt in pursuing food
complaints. In particular, they should collect evidence in a timely
manner for instituting prosecution against restaurants selling unsafe food.

Government’s response

230. FEHD accepted The Ombudsman’s recommendation and has
informed the officers concerned about the findings and recommendation
of the Office’s report. They had been reminded to be rigorous and
prompt in investigating and pursuing food complaints in accordance with
the relevant departmental guidelines.
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Food and Environmental Hygiene Department

Case No. 2015/2064 & 2015/2068 - Failing to take effective
enforcement action against the street obstruction problem caused by
illegal extension of business areas by shops

Background

231. In May 2015, a member of the public and a company (the
complainants) lodged complaints with the Office of The Ombudsman (the
Office) against the Food and Environmental Hygiene Department (FEHD)
about the same problem. The complainants said the shops along several
streets in a certain district (the location) had placed goods on the
pavements for sale for long periods and deposited many polystyrene foam
boxes on the pavements, causing serious street obstruction and
environmental hygiene problems. Although some of the complainants
had lodged complaints with FEHD repeatedly, FEHD staff merely gave
advice to but did not institute prosecutions against the non-compliant
shop operators.

232.  The complainants were dissatisfied that FEHD had failed to take
effective enforcement action and allowed the street obstruction and
environmental hygiene problems at the location to persist.

The Ombudsman’s observations

233. FEHD had all along been taking enforcement actions against
the shops at the location. Since September 2014, the Department had
adopted the enforcement strategy of “instituting immediate prosecutions”.
It had also invoked more frequently the “illegal hawking provision” under
section 83B of the Public Health and Municipal Services Ordinance
which imposes a heavier penalty. Nevertheless, according to the
photographs provided by the complainants and the findings of the
inspections conducted by the Office during the earlier stage of the
investigation, the problem persisted and the occupation of pavements by
individual shops for sale of goods could even be described as rampant.
This showed that enforcement actions by FEHD failed to produce
sufficient deterrent effect. Fortunately, after the Office had started
investigation into the case, FEHD began to take more stringent and

proactive enforcement actions, and recent inspections conducted by the
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Office found that the situation seemed to be improving.

234.  As for the problem of polystyrene foam boxes being placed on
the pavements by the shops, it was only after the Office had looked into
the case that FEHD did step up inspections and take prosecution actions.
This indicated that FEHD had previously failed to take a proactive
approach to tackling the problem.

235. The Ombudsman considered the complaint lodged by the
complainants against FEHD partially substantiated, and recommended
that FEHD should continue to closely monitor the situation at the location
and take rigorous enforcement actions, including instituting prosecutions
by invoking the “illegal hawking provision” more frequently, so as to
achieve a stronger deterrent effect for significant and continuous
improvement of the situation.

Government’s response

236. FEHD accepted The Ombudsman’s recommendations and has
taken the following follow-up actions —

(a) FEHD had closely monitored the situation of street obstruction
by the shops at the location and will take stringent enforcement
actions as necessary. The district staff have also been reminded
to stay vigilant and institute prosecutions by invoking the
“illegal hawking provision” without prior warning whenever
sufficient evidence on illegal hawking can be established; and

(b) between December 2015 and June 2016, FEHD instituted 213
and 34 prosecutions against the non-compliant shop operators at
the location for “street obstruction” and “illegal hawking”
respectively.
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Food and Environmental Hygiene Department

Case No. 2015/2486 — Failing to take effective enforcement action
against the obstruction problem caused by a recycling shop

Background

237.  The complainant lodged a complaint with the Office of The
Ombudsman (the Office) on 25 November 2014 against the Food and
Environmental Hygiene Department (FEHD) about, among other things,
the Department’s failure to take any actions to tackle the street
obstruction problem caused by the daily operations of a recycling
company (the shop) on the pavement and the carriageway outside its
premises in a certain district. The Office concluded the investigation on
24 March 2015.

238.  The complainant lodged a new complaint with the Office on 19
and 22 June 2015, alleging that the street obstruction problem caused by
the shop had persisted with no improvement. He alleged that FEHD had
failed to take effective enforcement actions.

The Ombudsman’s observations

239.  Comparing the situation described in the Office’s investigation
report in March 2015 and the findings of the Office’s inspection in
October 2015, the Office considered that there had been slight
improvement in the situation of pavement occupation and obstruction
caused by the shop. That said, the litter and debris left by the shop on
the road had affected environmental hygiene and the situation was in dire
need of rectification.

240.  As reiterated by the Office, the “street obstruction provision”
does not require that the obstruction caused be related to illegal hawking
activities. It was indeed unreasonable for FEHD not to invoke the
“street obstruction provision” to prosecute the person-in-charge of the
shop just because no illegal hawking was involved. It would be
impractical to expect the Police, which should concentrate their resources
on maintaining law and order in the community, to enforce the “street
obstruction provision” on FEHD’s behalf and handle the street

obstruction problem caused by the shop. This would only result in
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departments shirking responsibilities to one another, leaving the problem
to the care of no one.

241.  Moreover, having referred to the photographs previously
provided by FEHD in respect of street cleansing by FEHD staff outside
the shop, the Office was of the view that the objects placed on the road by
the shop had undoubtedly caused obstruction to street cleansing
operations.

242.  Given that the operator of the shop was a recalcitrant offender,
FEHD should take rigorous enforcement actions with a view to achieving
a deterrent effect on the shop and hence continuous improvement of the
situation. Although the occupation of pavement by the shop had slightly
receded upon inspections and joint operations arranged by FEHD,
information indicated that the strength of FEHD’s enforcement actions
was still inadequate. Inspection by FEHD staff had thus failed to deter
the shop from illegally placing articles of various sizes on the road.

243. The Ombudsman considered the complaint partially
substantiated and recommended FEHD to —

(a) continue monitoring the situation closely. If the shop is found
to have caused street obstruction, decisive enforcement actions
should be taken, including instituting prosecutions by invoking
the “street obstruction provision”; and

(b) where necessary, FEHD should discuss with the local District
Office (DO) and consider launching joint operations more
frequently with a view to working out a concrete solution to the
problem.

Government’s response
244, FEHD accepted the part of The Ombudsman’s recommendation

(a) about enhancing enforcement but not the part on invoking the
“provision on obstruction of public places” for the reasons given below.
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245. FEHD’s core duty is to maintain food and environmental
hygiene. For street obstructions caused by recycling activities, FEHD
will step up inspections of the locations concerned subject to the
availability of resources. If obstructions to scavenging operations
persist or become serious, law enforcement officers will, having
considered the actual circumstances at the locations concerned, prosecute
the offenders without prior warning or issue the “Notice to Remove
Obstruction” by invoking section 22 of the Public Health and Municipal
Services Ordinance (Section 22).

246. FEHD has reservations about The  Ombudsman’s
recommendation that FEHD should consider prosecuting the recyclables
collector in question by invoking the “provision on obstruction of public
places”, i.e. section 4A of the Summary Offences Ordinance (Section
4A). For obstructions caused by on-street illegal hawking, FEHD staff
will, under normal circumstances, institute prosecution for unlicensed
hawking by invoking section 83B of the Public Health and Municipal
Services Ordinance, and will, subject to the evidence available on the
spot, also take enforcement actions by invoking Section 4A. As the
recycling activities had only caused obstructions to FEHD’s scavenging
operations without involving any unlicensed hawking activities, the case
was followed up mainly by the Foreman grade staff (the Foremen) of
FEHD’s Cleansing Section as warranted by circumstances. FEHD is of
the view that if the recycling activities are found to have caused serious
obstructions, the Foremen should institute prosecution by invoking
Section 22 immediately to achieve a deterrent effect. FEHD does not
agree that the Foremen should invoke Section 4A to institute prosecution.
Under normal circumstances, if street traders only carry out buy-in
activities which do not involve illegal hawking or environmental hygiene
problems, FEHD will not accord priority to handling such cases.
However, FEHD will take action in accordance with the enforcement
guidelines if complaints from the public are received and/or serious
obstruction is detected.
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247.  FEHD has closely monitored the situation of street obstruction
caused by the shop, conducted inspections from time to time, made
arrangements for washing the street in question and taken rigorous
enforcement actions as necessary. District staff has also been reminded
to maintain vigilance and to institute prosecution without prior warning
whenever there is sufficient evidence to establish that an offence has been
committed. During the period from January to June 2016, FEHD
conducted 58 inspections of the street in question and instituted one
prosecution against the person-in-charge of the shop for causing
obstructions to street scavenging operations by invoking Section 22.

248. FEHD accepted The Ombudsman’s recommendation (b) and has
taken the initiative to liaise with relevant departments (including the
Highways Department, Environmental Protection Department and Lands
Department) and launched joint operations to enhance the effectiveness
of enforcement. Two joint operations were launched during the period
from January to June 2016. In the joint operations, the hygiene
condition of the street was satisfactory in general, and no miscellaneous
articles were found placed on the pavement. Although the present
situation has improved, FEHD will keep on monitoring the shop closely
and take proactive and appropriate actions to tackle the problem. FEHD
will also work jointly with other departments to maintain environmental
hygiene by taking actions within their respective purview and according
to the law. Where necessary, FEHD will request the local DO to
co-ordinate joint operations.

249.  FEHD informed the Office of the above position on
1 December 2015.
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Food and Environmental Hygiene Department

Case No. 2015/2525 — Failure to control unlawful use of stalls in a
market

Background

250.  The complainant had found that quite a few frozen meat stalls in
an Food and Environmental Hygiene Department (FEHD) market (the
Market) were, in breach of the tenancy agreements, being used as an
office, a cold storage for food and a workshop for cutting frozen meat,
and a siu mei (roast meat) stall had nothing but baskets in it. She
complained to the Office of The Ombudsman (the Office) that FEHD
failed to take proper actions to rectify such breaches which had led to
inadequate market service for the residents in the neighbourhood.

The Ombudsman’s observations

251. This case involved a total of seven market stalls, two of which
(Stalls T and IV) could be used for selling frozen meat only, and the
remaining five (Stalls II, III, V, VI and VII) for siu mei. The officer
from the Office visited the Market in July and October 2015. In
addition to seeing what is shown in the complainant’s photographs, the
officer witnessed some workers handling goods around the huge walk-in
metal cabinet in Stall II, and someone was cutting meat with a
meat-cutting machine at Stall IV. None of the stalls was displaying or
selling food.

252. Furthermore, the officer noticed that Stalls I and IV shared the
same company name (Company A) in their stall signs. Although Stalls
IL, III, VI and V did not have the name of Company A on their signs, the
tenant of the first three stalls was a shareholder of Company A, while the
registered assistant of Stall V was another shareholder.

253.  There was evidence that Stall I had been used as an office since
2013. FEHD had issued a warning letter to the tenant, but when the
breach was once more found, FEHD merely issued verbal warnings again
and again. Such enforcement actions were feeble, thus allowing the
breach to continue, and that was utterly unacceptable.
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254.  The Office wondered why the problem could have gone
unnoticed despite daily inspections by the contractor and officers from
the concerned District Environmental Hygiene Office (DEHO). If not
for the complaints received, DEHO would not have even started to take
action against Stall I. The Office considered that a serious dereliction of
duty.

255.  The other stalls involved were being used for purposes other than
displaying and selling the types of food specified in their tenancy
agreements. And yet FEHD maintained that the problem had been
rectified or that no breach of the tenancy agreements had been found.
The Office considered that FEHD should conduct an in-depth
investigation into the irregularities.

256.  This case also exposed loopholes in FEHD’s mechanism of
leasing market stalls. FEHD treated that merely as a commercial
activity. Vacant stalls were leased to the highest bidders through open
tender and FEHD did not set a limit on the number of market stalls that
each person could rent.

257.  The Office believed that the intent of FEHD’s leasing of market
stalls was to have different types of shops in the market so that an array
of choices in terms of types and prices of goods would be available to
consumers. It, however, turned out that quite a number of stalls in the
Market were rented by the same person or someone associated with that
person. Some of the stalls had even been converted into an office or
storages for goods, making up in effect a single big shop. Should the
situation be allowed to continue, both the competition among stalls and
the choices available to consumers would be seriously reduced. It was
really amiss of FEHD to have turned a blind eye to this problem and not
to have ever reviewed its mechanism of leasing market stalls to identify
ways to plug the loopholes.

258. The Ombudsman considered this complaint substantiated, and
urged FEHD to seriously review its mechanism of leasing market stalls,
the terms and conditions of its tenancy agreement and its methods of
control and enforcement so as to prevent further abuse of market stalls.
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Government’s response

259. FEHD accepted The Ombudsman’s recommendation and
reported to the Office on the progress of implementing the
recommendation by way of a letter on 13 July 2016.

260.  Public market stalls are generally let out by open auctions and
the tenancy agreement is for a term of three years. Upon expiry of
tenancy, stall tenants can normally continue to rent their stalls at a rate
adjusted in accordance with the prevailing rental adjustment policy,
unless their tenancies have been terminated due to breach of tenancy
conditions or relevant legislation. Renting of market stalls has been
regarded by FEHD as a commercial activity, and therefore, no limit is
imposed on the number of market stalls that a tenant can bid for.
Nevertheless, FEHD is now actively considering limiting the number of
market stalls that a tenant can rent, but has yet to come to a decision.
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261.  The current terms and conditions of the FEHD market stall
tenancy agreement restrict the tenant from using the stall for any purpose
other than the Permitted Use. Restrictions include not using the stall for
storage purposes or operation of non-specified businesses. Under the
prevailing “Warning Letters” system, a stall tenant who has been found
breaching any of the tenancy clauses will first be given a verbal warning.
If the tenant concerned fails to heed the verbal warning, FEHD will issue
a warning letter requiring the tenant to rectify the
irregularity/irregularities concerned within a specified period of time. If
a tenant who has received three warning letters within six months
breaches any tenancy clauses again, FEHD will consider terminating the
tenancy of the stall in question. In addition, to prevent the subletting of
market stalls, the tenancy agreement stipulates that the tenant shall carry
on business as a sole proprietor at the stall and shall not assign, mortgage,
charge, demise, sublet or part with the possession of the stall or transfer
any of his/her rights or obligations under the agreement or enter into any
agreement so to do. If there is evidence that the above clause is
breached, FEHD will immediately terminate the tenancy of the tenant
concerned. In the past four years, there were a total of eight cases in
which subletting or assignment of market stall was ascertained by FEHD
and the tenancies concerned were terminated as a result. In another two
cases, the tenants concerned voluntarily terminated their tenancies in the
course of FEHD’s investigation of the alleged subletting or assignment of
their market stalls. FEHD reviews the relevant monitoring system and
the terms and conditions of the tenancy agreement from time to time.
The management staff of markets is instructed to strictly enforce the
terms and conditions of tenancy agreements in order to enhance the
vibrancy of markets and prevent the abuse of public market resources.
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Food and Environmental Hygiene Department
and Buildings Department

Case No. 2015/1490A&B - Delay and impropriety in handling a
seepage complaint

Background

262.  The complainant said she complained to the Joint Office for
Investigation of Water Seepage Complaints (“JO”) staffed by the Food
and Environmental Hygiene Department (FEHD) and Buildings
Department (BD) in early 2011 about water seepage in the kitchen ceiling
of her flat (Flat A). In November 2012, JO issued a written reply to
inform her that the source of water seepage could not be confirmed.

263.  As water seepage persisted, the complainant complained to JO
again. In January 2013, JO replied in writing that a consultant would be
appointed to carry out investigation. From January 2013 to December
2104 (i.e. 24 months), the complainant made enquiries to JO repeatedly
about the investigation progress but was told each time that as the owner
of the flat above Flat A (Flat B) was uncooperative, tests could not be
conducted. In March 2015, JO wrote to inform her that the consultant
still could not enter Flat B for investigation.

264. The complainant was dissatisfied that JO had not actively
followed up her case, leading to it being unresolved for a protracted
period of over three years.

The Ombudsman’s observations

265.  JO had admitted its own inadequacies and those of its consultant
in handling the case.

266.  Regarding the inadequacies of the consultant, JO had repeatedly
urged and issued warning letters requesting the consultant to make
improvement. However, the result was insignificant. Under the
premise of outsourcing the work but not the responsibility, JO should
have been more proactive in its intervention or should have even taken
over to follow up the case. JO is responsible for the delay in resolving

this case owing to its consultant’s inadequacies.
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267.  Moreover, JO was indecisive and failed to apply for a warrant to
enter Flat B for investigation as early as possible in accordance with the
relevant procedures. As a result, “Notices of Intention to Apply for
Warrant of Entry” were repeatedly issued to the owner of Flat B. The
consequent delay resulted in the case remaining unresolved for over three
years.

268.  The Ombudsman found the complaint against JO substantiated
and urged JO to —

(a) strictly monitor the work of the consultants to ensure timely
follow up of all water seepage cases; consider terminating the
contract of or taking other punitive measures against consultants
with unsatisfactory performance. Where necessary, JO should
take over to follow up cases of undue delays;

(b) remind its staff to ensure timely follow up of matters concerning
the application for a Warrant to Effect Entry into Premises in
accordance with the relevant guidelines; and

(c) continue to closely follow up on the complainant’s case and
inform the complainant of the investigation progress and
relevant findings in a timely manner.

Government’s response

269.  JO accepted The Ombudsman’s recommendations and has taken
the following follow-up actions.

270.  JO would monitor the progress of the work of the consultant
through bi-weekly progress meetings to ensure that every water seepage
case 1s followed up in a timely manner. If the performance of the
consultant is unsatisfactory, JO would issue verbal or written warnings to
urge for improvement. JO would compile reports regularly to assess the
performance of the consultant. If the performance of the consultant was
persistently poor, JO would reflect it in the assessment reports which
would lower the chance of the contractor being awarded new contracts or
even disqualify it from future bidding. Apart from this, JO would
consider terminating the contract with the consultant according to the
contract terms.
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271.  JO had reminded its staff to adhere to the guidelines in handling
matters concerning the application for a Warrant to Effect Entry into
Premises in a timely manner.

272.  JO had continued to follow up on this case in accordance with
internal guidelines. The results of the laboratory testing of samples
collected from the location of seepage on 22 July 2015 did not reveal any
colour dyes used in the tests at Flat B. Therefore, the source of seepage
could not be identified. After examining the investigation reports
submitted by the consultant, JO issued a written reply to the complainant
on 22 September 2015 that the source of the seepage could not be
identified after performing various “non-destructive” tests, and hence JO
had to cease its follow-up action on this case.
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Food and Environmental Hygiene Department,
Home Affairs Department and Lands Department

Case No. 2015/3077A,B&C - Ineffective enforcement action against
street obstruction problem caused by furniture and objects

Background

273.  As alleged by the complainant, the pavement at a certain location
(the location) had long been occupied and placed with a large quantity of
furniture and objects for years, obstructing the passageway and forcing
pedestrians to walk on the carriageway instead of the pavement.
Moreover, various people always lingered and gathered at the location.
They went there for having meals (including uniformed officers of the
Food and Environmental Hygiene Department (FEHD)), smoking and
drinking, seriously affecting the environmental hygiene conditions there.
The complainant had repeatedly lodged a complaint with FEHD but the
situation did not improve.

274.  The complainant was dissatisfied that the Lands Department
(LandsD), Home Affairs Department (HAD) and FEHD had shirked their
responsibilities and failed to properly follow up the street obstruction and
environmental hygiene problems at the location.

The Ombudsman’s observations

275.  As shown by the photos provided by the departments concerned
and the inspection of the Office of The Ombudsman (the Office), the
furniture and miscellaneous objects at the location were small items such
as stools and wooden boxes. The site was not heavily patronised.
Despite that there were people constantly occupying government land, it
would be difficult for LandsD to take enforcement action by invoking the
“land occupation provision” and adopting the mode of posting statutory
notice as the items involved were small and movable. It was not
unreasonable for the Department to suggest referring the complaint to the
District Office (DO) for follow-up actions. The Ombudsman, therefore,
considered the complaint against LandsD unsubstantiated.
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276.  After receiving the complaint, the DO under HAD immediately
coordinated with the relevant departments including (the District Lands
Office and FEHD) to follow up the case. It had coordinated four joint
operations. The Office considered that DO had indeed followed up the
case appropriately under its purview. Furthermore, the handling method
of 1ts staff was not unreasonable. Hence, The Ombudsman considered
the complaint against HAD unsubstantiated.

277.  As for the question whether FEHD had received a complaint
from the complainant in the past, the complainant and FEHD gave
different versions of what happened. In the absence of any independent
corroborating evidence, it was difficult for the Office to ascertain the
truth. Whatever the truth might be, FEHD did follow up the street
obstruction and environmental hygiene problems at the location
immediately after receiving the referral from HAD. In view of the this,
The Ombudsman considered the complaint against FEHD
unsubstantiated.

278.  The Ombudsman recommended that if further complaints about
the problem were received and its inspection at the location revealed
serious pavement obstructions caused by the placement of furniture and
objects, FEHD should take strict enforcement actions including invoking
the “‘street obstruction provision” with a view to enhancing the
enforcement effect.

Government’s response

279. FEHD accepted The Ombudsman’s recommendation.
Inspections conducted by FEHD revealed that the street obstruction
problem no longer persisted, and no related complaint had been received
by FEHD afterwards. Nevertheless, if future inspection at the location
reveals that the placing of furniture and objects causes serious pavement
obstruction, FEHD will take strict enforcement actions, including
invoking the “causing obstructions to scavenging operations provision” or
the “street obstruction provision” in the light of the actual circumstances,
to ensure environmental hygiene and keep the passageway clear of
obstruction.
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Food and Environmental Hygiene Department,
Home Affairs Department and Lands Department

Case No. 2014/4350A,B&C - Failing to properly handle the problems
arising from a recycling stall

Background

280.  On 10 October 2014, an Owners’ Corporation (OC) lodged a
complaint with the Office of The Ombudsman (the Office) against the
Home Affairs Department (HAD), Food and Environmental Hygiene
Department (FEHD) and Lands Department (LandsD).

281.  According to the OC, a stall recycling miscellaneous articles (the
stall) had been operating on the government land near the roundabout of
the housing estate for a prolonged period of time. The stall did not only
cause obstruction to the road and the pavement, but also had an adverse
impact on environmental hygiene. The OC wrote to the District Office
(DO) of HAD, District Environmental Hygiene Office (DEHO) of FEHD
and District Lands Office (DLO) of LandsD respectively on
7 August 2014, requesting the departments to address the problems
caused by the stall and fallen under their respective purview.

282.  DEHO indicated in its reply on 3 September that the problems of
the stall involved the work of several government departments and that,
in mid-August, DEHO had participated in an inter-departmental joint
operation coordinated by DO in which cleansing contractors were
arranged to step up their efforts in clearing and cleansing the site. DLO
indicated in its reply on 4 the same month that the stall “is situated on the
pavement of a public road, and the matter is beyond our purview”. No
reply had been made by DO.

283. The OC criticised HAD, FEHD and LandsD for insufficient
communication, shifting responsibilities onto one another and failing to
duly address the problems of the stall.
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The Ombudsman’s observations
HAD

284.  The DO of HAD had coordinated three joint operations from
August to October 2014. The Office considered that HAD had already
followed up, within its purview, the non-compliance problems of the stall
in an appropriate manner. The Ombudsman considered the OC’s
complaint against HAD unsubstantiated. Nevertheless, it was indeed a
shortcoming for HAD not to provide a written reply to the OC’s letter.
The Ombudsman, therefore, considered there were inadequacies on the
part of HAD.

FEHD

285.  Early in March 2014, DEHO of FEHD was aware that the stall
had repeatedly and illegally placed articles on the pavement but all along
no enforcement had been taken. In September 2014, even though
DEHO found on many occasions that heaps of articles had been placed on
the public road by the stall, enforcement actions were taken only by the
standard of handling “minor cases”, i.e. only verbal warnings and
“notices” were issued to the stall in a repeated manner without instituting
any prosecutions. It was not until he Office looked into the case that
FEHD instituted prosecutions against the recyclables collector concerned
by invoking the “provision on prevention of obstructions to scavenging
operations”. In this case, FEHD had not invoked the “provision on
obstruction of public places” when instituting prosecutions.

286.  FEHD provided an explanation for not invoking the “provision
on obstruction of public places”. While understanding that there were
limitations for the foremen of FEHD’s “Cleansing Section” to enforce the
“provision on obstruction of public places”, the Office considered that
FEHD should make every endeavour to overcome the limitations and
invoke the most effective provision when taking enforcement.

287.  Furthermore, although street management straddled across a few
government departments, FEHD indeed played an important role in
tackling the problems. As such, when the problems persisted, FEHD
should have exercised the powers conferred by law as far as possible in
order to enhance the effectiveness of its enforcement actions.
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288.  The Office considered that FEHD should have taken rigorous
enforcement actions against recalcitrant offenders just like the stall, and
invoked the “provision on obstruction of public places” when necessary
to achieve a stronger deterrent effect.

289.  Based on the above analysis, The Ombudsman considered that
although FEHD had taken actions against the street obstruction problem
caused by the stall, it had not done its utmost, which rendered the actions
ineffective and caused the problems to persist. The complaint lodged by
the OC against FEHD was considered partially substantiated.

LandsD

290. LandsD is exploring ways to step up its enforcement actions
against repeated unlawful occupation of government land. Under the
circumstances, it was understandable that DLO did not take any
enforcement action against the stall under the “provision on occupation of
land”. The Ombudsman considered the OC’s complaint against LandsD
unsubstantiated.

291. However, in its letter to the OC on 4 September 2014, DLO
indicated that the stall “is situated on the pavement of a public road, and
the matter is beyond our purview”. This statement did not tally with the
facts. In fact, DLO had the authority to take enforcement actions against
the stall. The Ombudsman thus considered that LandsD had other
inadequacies.

292.  The Ombudsman urged FEHD to keep a close monitoring over
the stall. If serious street obstruction is found, enforcement actions
should be taken decisively and strictly, including invoking the “provision
on prevention of obstructions to scavenging operations” by the standard
of handling “serious cases”, and immediately instituting prosecutions
without giving prior warning or issuing “notices”. Consideration should
also be given to invoking the “provision on obstruction of public places”
as appropriate to arrest and prosecute the recyclables collector in question,
thereby enhancing the effectiveness of enforcement and achieving a
stronger deterrent effect to resolve the problems. The Ombudsman also
urged LandsD to learn from this case and to remind its staff of the need to
accurately reflect the actual situation when communicating with the
public.
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Government’s response

293. As regards The Ombudsman’s recommendation, FEHD accepted
the part on enhancing enforcement but had reservations about the part on
invoking the “provision on obstruction of public places”. FEHD
explained to the Office by way of a letter on 27 March 2015.

294. FEHD’s core duty is to maintain food and environmental hygiene.
For street obstructions caused by recycling activities, FEHD will step up
inspections of the locations concerned subject to the availability of
resources. If obstructions to scavenging operations persist or become
serious, law enforcement officers will, having taken the actual
circumstances at the locations concerned into account, prosecute the
offenders without prior warning or issue the “Notice to Remove
Obstruction” by invoking section 22 of the Public Health and Municipal
Services Ordinance (the Ordinance).

295. Regarding The Ombudsman’s recommendation that FEHD
should consider arresting and prosecuting the recyclables collector in
question by invoking the “provision on obstruction of public places”, i.e.
section 4A of the Summary Offences Ordinance (section 4A) as
appropriate, FEHD has reservations about the recommendation. For
obstructions caused by on-street illegal hawking, FEHD staff will, under
normal circumstances, institute prosecution for unlicensed hawking by
invoking section 83B of the Ordinance, and subject to the evidence
available on the spot, also take enforcement actions by invoking section
4A. As the recycling activities had only caused obstructions to FEHD’s
scavenging operations without involving any unlicensed hawking
activities, the case was followed up mainly by the Foreman grade staff
(the Foremen) of FEHD’s Cleansing Section as appropriate. Due to the
heavy workload and lack of manpower, the Foremen usually work alone.
In addition, without designated vehicle provided, it is difficult for the
Foremen to initiate arrest action. Besides, procedures for making arrest
are very time consuming and seriously affect his/her daily work.

296.  In view of the above, FEHD opines that if the recycling activities
are found causing serious obstructions to scavenging operations, the
Foreman should immediately institute prosecution by invoking section 22
as a deterrent. FEHD does not agree that the Foremen should invoke
section 4A for arrest action.
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297.  During the period from April 2015 to June 2016, FEHD
participated in 15 joint operations co-ordinated by DO and instituted two
prosecutions against the recyclables collector concerned for causing
obstructions to scavenging operations under section 22. At present, the
situation has improved.

298. Moreover, the District Council concerned has included the item
“On-street illegal recycling activities” in its District-led Actions Scheme.
The DO plays the role as the co-ordinator for the discussion of action
details with FEHD and other relevant government departments (including
LandsD and the Police). FEHD will, having taken into account the
actual circumstances at the locations concerned, enhance enforcement
actions, and actively participate in the joint operations co-ordinated by
DO to ensure the tidiness and cleanliness of the location concerned.

299.  LandsD accepted The Ombudsman’s recommendation. DLO
issued a written reminder on 5 May 2015 to all concerned officers
reminding them of the need to accurately reflect the actual situation when
communicating with the public.
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Food and Environmental Hygiene Department
and Housing Department

Case No. 2014/5276A&B - Shirking responsibility in tackling the
problem of illegal hawking in a public housing estate

Background

300.  On 8 December 2014, the complainant lodged a complaint with
the Office of The Ombudsman (the Office) against the Food and
Environmental Hygiene Department (FEHD) and Housing Department
(HD).

301.  According to the complainant, he lodged a complaint with 1823
on 3 November 2014, stating that there were quite a number of illegal
cooked food hawkers (hawking problem) on a covered walkway by the
side of a road near a particular housing estate. Thereafter, 1823 replied
by quoting HD as saying that the above problem fell within the purview
of FEHD. 1823 then referred the case to FEHD for follow-up actions.
Nonetheless, FEHD replied that the location of hawking did not fall
within its jurisdiction.

302.  The complainant criticised both FEHD and HD for shirking the
responsibility, resulting in the persistent hawking problem.

The Ombudsman’s observations

303.  Having examined the inspection records, the Office was satisfied
that both FEHD and HD had taken appropriate actions within their
respective purviews upon receipt of the complainant’s complaint. In
fact, both departments, after giving their replies to the complainant, had
continued to follow up on the issue of hawking on the covered walkway,
areas outside the pavement as well as public places near the convenience
store. They had also kept each other informed of the inspection results.
It was evident that the two Departments had not tried to shift the
responsibility onto the other party.

304. In view of the above, The Ombudsman considered the
complainant’s complaint against both FEHD and HD unsubstantiated.
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305.  That being said, the initial reply given by the housing estate
property services agent (PSA) responsible for the management of the
covered walkway concerned to the complainant through 1823 could
indeed be easily mistaken as HD’s refusal to take further action against
the problem of hawking or its attempt to shift the responsibility onto
another department. Had the PSA been more proactive in making
contact with the complainant to clarify the location of hawking activities
and explain the subsequent follow-up actions before giving him a reply,
this complaint could have been avoided. In the light of the above, The
Ombudsman recommended that HD should step up its supervision of the
PSA in handling public complaints.

Government’s response

306. HD accepted The Ombudsman’s recommendation and would
step up its supervision of the PSA in handling public complaints.
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Food and Environmental Hygiene Department
and Housing Department

Case No. 2015/0372A&B - Failing to take lease enforcement action
against two food premises which occupied a back alley in a public
housing estate

Background

307. In December 2013, the complainant made a complaint (the first
complaint) to Food and Environmental Hygiene Department (FEHD)
and Housing Department (HD), alleging that some restaurants occupied a
back alley (the alley) in a housing estate for storing and handling food
and cleansing eating utensils, which was in breach of the legislation
governing restaurant operations. FEHD officers verbally replied that the
case should be followed up by HD, as the alley was within HD’s
jurisdiction. HD referred the case to the property management company
(the management company) of the housing estate, but the latter failed to
take any action.

308.  On 20 January 2015, the complainant further complained (the
second complaint) about the issue in writing to FEHD and HD.
On 29 the same month, HD officers verbally replied that the alley was
cleaned up. However, the complainant found out later the same day that
there were still plenty of miscellaneous articles, foodstuffs, eating utensils
and even large refuse collection bins in the alley. No enforcement action
had been taken by FEHD.

309.  The complainant accused FEHD and HD of failing to handle his
complaints properly and take enforcement action against the restaurants
concerned.

The Ombudsman’s observations

310.  The District Environmental Hygiene Office of FEHD had in fact
followed up the two complaints, but the officers failed to issue warnings
against the restaurants in accordance with FEHD’s departmental
operational guidelines (the operational guidelines). The action was
therefore ineffective.
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311. Moreover, after checking the work records of FEHD, the Office
of The Ombudsman (the Office) found that although FEHD conducted
monthly inspections at the two restaurants, it failed to detect breaches of
the Food Business Regulation under the Public Health and Municipal
Services Ordinance or licensing conditions in the alley. FEHD
explained to the Office that the persons in charge of the restaurants might
have removed the objects or taken them into the shops before the
inspections. However, the photos provided by the complainant showed
that many miscellaneous articles, including large commercial
refrigerators and big sinks, were placed in the alley. Supposedly, these
things could not be removed promptly and completely. The Office
believed that had FEHD officers paid closer attention during their routine
inspections, it would have been easy for them to notice illegal placement
of miscellaneous items in the alley at an early stage.

312. Based on the above analysis, The Ombudsman considered the
complaint lodged against FEHD partially substantiated.

313.  As for HD, the management company had indeed followed up
the complaint of the complainant and explained the situation to him.
The enforcement action of HD and the management company had been
appropriate. 'The Ombudsman, therefore, considered the complaint
against HD unsubstantiated.

314.  The Ombudsman urged FEHD to remind its staff to follow the
operational guidelines in issuing binding warnings against restaurants in
breach of licensing conditions and to check records properly. It should
also be more stringent in conducting inspections of restaurants and
decisive in taking enforcement action when irregularities were identified.

Government’s response

315. FEHD accepted The Ombudsman’s recommendations and has
reminded its staff to follow the operational guidelines in issuing binding
warnings against restaurants in breach of licensing conditions and to
check records properly. It would also be more stringent in conducting
inspections of restaurants and decisive in taking enforcement action when
irregularities were identified.
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316.  On the other hand, HD and the management company engaged
by it had taken follow-up and enforcement actions in response to the
complaints.
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Food and Environmental Hygiene Department
and Housing Department

Case No. 2015/1715A&B - Ineffective control over illegal hawking
problem

Background

317. On 1 May 2015, the complainant filed a complaint with the
Office of The Ombudsman (the Office) against the Food and
Environmental Hygiene Department (FEHD) and the Housing
Department (HD).

318. According to the complainant, she had sent complaints to FEHD
and HD through 1823 on numerous occasions since January 2014. She
alleged that unlicensed cooked-food hawkers had been operating in an
estate (Area A) and on the pavement opposite an MTR station (Area B)
from evenings through early mornings for a long time, affecting the
residents. Yet, the above problem remained unresolved.

319.  The complainant accused that FEHD and HD had not actively
tackled the said hawker issue.

The Ombudsman’s observations

320.  Upon examining the enforcement records of HD and FEHD, the
Office believed that both departments had taken enforcement actions
within their purview against the unlicensed hawkers in Area A and Area B.
Therefore, The Ombudsman considered the complainant’s complaint
against FEHD and HD unsubstantiated.
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321.  However, according to the two departments’ inspection records,
there were still a considerable number of unlicensed hawkers operating in
Area A and some occasional hawking activities in Area B. In view of
this, The Ombudsman urged FEHD and HD to monitor the situation in
both locations. More decisive enforcement actions should be taken
against unlicensed hawkers who are repeat offenders. If necessary, HD
should increase enforcement operations by its Mobile Operations Unit
(MOU) so as to generate greater deterrent effect on unlicensed hawkers.

Government’s response

322. FEHD and HD accepted The Ombudsman’s recommendations
and have taken the following follow-up actions.

323.  FEHD had closely monitored the situation of Area B and taken
rigorous enforcement actions.

324.  For the black spots of unlicensed hawkers in the estate concerned,
HD had strengthened the guard duties and patrol by security guards who
also took enforcement actions to disperse unlicensed hawkers. In
addition, HD’s MOU has stepped up routine patrols and raiding actions in
the estate concerned. The Unit has also carried out joint operations with
FEHD from time to time to raid and combat illegal hawking by
unlicensed hawkers.
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Food and Environmental Hygiene Department,
Housing Department and Buildings Department

Case No. 2015/3042A,B&C - Mishandling a seepage complaint and
shirking of responsibility

Background

325. On 25 July 2015, the complainant lodged a complaint with the
Office of The Ombudsman (the Office) against the Joint Offices for
Investigation of Water Seepage Complaints (JO) jointly staffed by the
Food and Environmental Hygiene Department and the Buildings
Department as well as against the Housing Department (HD).

326. The complainant resided in a flat purchased (Flat A) under the
Tenants Purchase Scheme of the Hong Kong Housing Authority (HA).
According to the complainant, she lodged a complaint about water
seepage in Flat A to JO via the estate management office (EMO) in
August 2012. In September, JO replied that since the flat above Flat A
(Flat B) was a public rental housing unit, the case would be referred to
HD. In October, the property services agent (PSA) appointed by HA
replied that the sold flat (Flat C) above Flat B was identified as the source
of seepage in Flat A upon inspection, the case was thus referred to the
EMO for follow-up action. Since then, the complainant had made
several enquiries to JO, PSA and EMO about the progress of the case,
only to be told that the case was still being processed. In November
2013, JO stated that since the source of seepage could not be ascertained
after investigation, the follow-up action would be discontinued.

327. In mid-August 2014, the complainant filed another complaint to
JO via the EMO about the recurrence of water seepage in Flat A. In
response, JO stated later that month that the case was still being
processed. In September, JO further explained that the case would be
referred to HD for follow up.

328. In a reply to yet another complaint made by the complainant to
JO and HD in July 2015 about the seepage problem in Flat A, JO
reiterated that the case should be handled by HD, whereas the PSA stated
that since the seepage source had to do with Flat C, the case was referred
to the EMO for follow-up.
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329.  The complainant criticised JO and HD for passing the buck
between themselves and not taking appropriate action to follow up on her
seepage complaint, leaving the problem unsettled for three years.

The Ombudsman’s observations

330. After examining relevant documents and records, the Office was
satisfied with the statements provided by JO and HD about the handling
of the complainant’s case. The Office found that both JO and HD had in
fact followed up on the case and taken actions appropriate to their
respective scope of work.

331. With so many complex factors at play, the cause of seepage was
difficult to identify. To protect private properties from damage, JO
could only resort to non-destructive methods (such as moisture content
measurement, dye water testing and water ponding test for floor slabs).
These methods often take a long time and yet fail to detect seepage
source. The Office considered these methods arduous but fruitless on
the one hand, and were almost certain to invite criticism on the other
given the length of time required.

332. The Office had, when handling similar complaints, advised JO to
review their work procedures and explore new technology to enhance
efficiency in the detection of seepage source. JO was urged again on
this occasion to expedite their work in this respect.

333. In view of the above, The Ombudsman considered the complaint
against JO and HD unsubstantiated.

334.  That said, the Office noticed that upon receipt of the seepage
complaint, both JO and HD indicated that the complaint would be
referred to the other party for handling, giving rise to the perception that
the two were passing the buck between themselves. It might help to
clear misunderstanding if both parties would clarify their division of
labour and explain their respective follow-up actions when they reply to
the complainant.
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335. The Ombudsman urged —

(a) JO and HD to make an effort to facilitate communications with
the complainant when handling similar cases in the future; and

(b) JO to closely follow up on the complainant’s case of water
seepage and to take enforcement actions once the source of
seepage was confirmed.

Government’s response

336. JO accepted The Ombudsman’s recommendations and has taken
the following follow-up actions.

337. JO had issued internal guidelines on handling water seepage
reports involving public housing estates to remind investigation staff that
they should explain clearly to the complainant that if the source of water
seepage is suspected to be from a public rental housing flat, the case will
be handled by HD. If the source of water seepage is a flat sold by HD,
the case will be followed up by JO.

338.  JO had continued to follow up this case in accordance with
internal guidelines. Based on the confirmatory test and moisture
monitoring carried out between August to November 2015, the consultant
submitted the report and supplementary information on 18 November and
9 December 2015 respectively. Based on the relevant investigation and
test results, water seepage persisted in Flat A and Flat B, but the colour
dye used in the confirmatory test did not appear in the seepage location.
Hence, the source of seepage could not be confirmed to be related to the
waterproofing of the floor slab of the bathroom of Flat C. As the source
of the seepage could not be identified after performing various
“non-destructive” tests, JO ceased its follow-up actions and issued a
written reply to the complainant on 24 February 2016. The Office
accepted the reasons for ceasing the follow-up action on this case.

339. HD accepted the recommendation of The Ombudsman, and

would strengthen communication with the complainant and other
government departments when handling similar cases in the future.
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Food and Environmental Hygiene Department
and Lands Department

Case No. 2014/3972A - Failing to properly follow up with other
relevant departments on the complainant’s application for outdoor
seating accommodation for food premises

Case No. 2014/3972A - Failing to properly check the responsibility
for maintenance and repairs of a piece of land

Background

340. In mid-2014, the complainant applied to the Food and
Environmental Hygiene Department (FEHD) (the application) for
outdoor seating accommodation (OSA) at an open area (the land) outside
a shop at a shopping centre. According to the standing procedures,
FEHD consulted the relevant government departments (including the
LandsD Department (LandsD)) on the application and requested them to
reply within a specified period of 20 working days. After the specified
period, the complainant asked FEHD about the progress of the
application, but was informed that the departments concerned had not yet
responded. The officer who was answering the complainant suggested
that the latter contact each of those departments to learn about the
situation.

341.  Later, the complainant asked LandsD about the application.
The officer answering the complainant said that LandsD did not have a
timeframe for dealing with OSA applications, and the Department needed
not respond within the time frame as specified by FEHD. The officer
further said that although the land was government land, LandsD was not
certain which department was responsible for its maintenance. For this
reason, LandsD could not pursue the application further.

342.  In its reply letter to the complainant on 22 September 2014,
FEHD conveyed that LandsD had reservations about the application as it
was unclear which department would assume the responsibility for
maintenance of the land. Thereafter, no further action was taken by
LandsD.
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343.  The complainant accused FEHD of failing to properly follow up
with other relevant government departments in providing input on the
application within a specified period of time. LandsD was accused of
acting perfunctorily without making efforts to find out which department
was responsible for maintenance of the land. As a result, the application
was held in abeyance.

The Ombudsman’s observations

344.  The Licensing Section of FEHD generally followed the
departmental guidelines in processing the application, including
conducting preliminary screening and seeking the views of relevant
departments on the application twice. However, in the second round of
consultation, it mistakenly specified a longer period of time for other
departments to respond. Hence, some departments took a longer time
than originally specified to reply to FEHD. Though the mistake did not
substantially affect the progress of the application by the Licensing
Section, it was still a shortfall.

345.  As to why the Licensing Section did not follow up with Lands D
and the Highways Department (HyD) on the responsibility of
maintenance of the land immediately after the “first round of
consultation”, the Office considered that FEHD’s explanation was not
unreasonable.

346. The Ombudsman considered the complaint against FEHD
partially substantiated.

347.  As regards LandsD, the follow-up work of the District Lands
Office under it was appropriate after being informed that HyD would not
take up the maintenance and repair responsibility. Nevertheless, it was
not satisfactory in terms of efficiency for the work to take more than three
months. The Ombudsman, therefore, considered the complaint to
LandsD partially substantiated.

348. The Ombudsman recommended FEHD —

(a) to remind its staff to strictly follow the departmental guidelines
in processing licence applications, including requesting the
departments consulted to respond within the specified period of
time; and
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(b)

to vet the complainant’s proposal soonest and after receiving
proof of the short term tenancy (STT), process the application
promptly without further delay.

Government’s response

349.

FEHD accepted The Ombudsman’s recommendations and has

taken the following actions —

(a)

(b)

reminded the relevant officers to adhere to the departmental
guidelines and exercise due care in processing OSA applications,
including requesting the departments consulted to provide their
inputs within a specified period of time; and

concerning the application, FEHD received the complainant’s
remedial proposal to address the residents’ objections in the first
half of March 2015. The proposal included pledging to clean
up the OSA regularly to maintain its cleanliness and tidiness, and
to provide a green open space for customers to enjoy coffee
without affecting the outlook of the building and the
environment. FEHD vetted the remedial measures proposed by
the complainant according to the established procedures and
issued a Letter of Requirement to the complainant on
20 May 2015. The complainant was required to comply with
all the licensing requirements within six months from the date of
the letter, if not, the application would be deemed withdrawn.
During that period of time, FEHD conducted on-site inspections
and kept in touch with the representative of the complainant.
As the complainant failed to observe all the licensing
requirements (including the provision of proof of STT) within
the specified time, FEHD wrote to the complainant on
2 December 2015 to ascertain whether the complainant would
continue to proceed with the application. The complainant did
not reply within the specified time. FEHD then informed the
complainant in writing on 16 December 2015 that the
application was deemed withdrawn.
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Food and Environmental Hygiene Department
and Lands Department

Case No. 2015/2992A &B - Failing to properly follow up a complaint
about seepage of foul water from the wall of a village house

Background

350. On 27 July and 5 August 2015, the complainant lodged a
complaint with the Office of The Ombudsman (the Office) against the
Food and Environmental Hygiene Department (FEHD) and the Lands
Department (LandsD).

351.  According to the complainant, she owned a cottage in a village.
Adjacent to the cottage, there was a private housing estate (the housing
estate), which was made up of some village houses. Barrier walls had
been erected in the housing estate, and the lot owners were responsible
for the maintenance and repairs of the walls in their respective lots. The
ground level of the housing estate was higher than the complainant’s
cottage. In November 2014, the complainant complained to 1823 about
the persistent seepage of sewage from the cracks on the barrier walls (the
barrier walls) of two village houses (the village houses) in the housing
estate near her cottage. Stagnation of sewage and sullage on the path to
her cottage (the path) led to environmental nuisance, including mosquito
breeding and stench. The case was followed up by FEHD and LandsD.

352. However, FEHD concluded that the sewage was not faecal
sewage without conducting any test, and subsequently refused to issue a
letter to the owners of the village houses requiring them to solve the
problem of seepage from the barrier walls on the grounds that the source
of sewage was uncertain. In addition, around April or May 2015, FEHD
staff promised to give the complainant a written reply on the follow-up
actions taken and the results, but the complainant had not received any
reply since then.

353. As for LandsD, in a telephone conversation with the complainant
in November 2014, the staff of LandsD indicated that the case would be
referred to FEHD for follow-up action. The staff also asked the
complainant to identify the village house from which the sewage had
originated before LandsD would assign staff to follow up on the issue.
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354.  During that period, the seepage from the barrier walls persisted
and the cracks became wider. In July 2015, the complainant found drain
pipes installed outside the barrier walls of the village houses, which were
suspected to be used for discharge of sewage onto the path, exacerbating
the problem of stagnant sewage.

355.  The complainant alleged that FEHD and LandsD had failed to
properly follow up her complaint, resulting in persistence and even
worsening of the problem.

The Ombudsman’s observations

356.  Having perused the relevant statutory provisions, documents and
records, the Office considered the follow-up actions taken by FEHD and
LandsD with regard to the seepage from the wall generally appropriate.
FEHD conducted colour water tests at the village houses and arranged for
the seepage samples to be examined, in order to identify the source of the
seepage through objective and scientific methods. Yet, before the
source of the seepage could be ascertained, FEHD and LandsD indeed
had no justifications to take enforcement/lease enforcement actions
against the owners of the village houses by invoking the Public Health
and Municipal Services Ordinance or the relevant building licence
condition(s). Nevertheless, the concerned District Lands Office (DLO)
had already issued advisory letters to the owners concerned.

357.  As for the complainant’s allegations that FEHD had failed to
fulfil its promise by sending her a written reply and the staff of LandsD
had asked her to identify the source of the seepage herself, both
departments disputed the allegations. The Office considered that there
was no evidence in support of the alleged maladministration of FEHD
and LandsD.

358. Based on the above analysis, The Ombudsman considered the
complaint lodged by the complainant against both FEHD and Lands D
unsubstantiated. Nonetheless, The Ombudsman urged the two
departments to keep a close watch over the situation of water seepage
from the wall and continue to look for the source of water seepage. For
instance, FEHD should conduct colour water tests at other suspected
locations and urged the persons concerned to resolve the problem of
water seepage from the wall as soon as possible.
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359.  Although the source of seepage has not yet been ascertained and
the authorities cannot take enforcement actions against the parties
involved, there are indications (including photographic records) that the
area of the barrier walls is rather large, stretching all the way to the other
end of the housing estate. A number of cracks have appeared on the
concerned walls and seepage from some of the cracks has persisted for
more than two years. The Office is thus very concerned about the
overall structural safety of the barrier walls. To safeguard public safety,
The Ombudsman recommended that DLO (as the regulatory authority
over village houses) should refer the case to the Buildings Department
(BD) and Civil Engineering and Development Department (CEDD) (if
the barrier walls involve retaining wall structures) without delay, so as to
examine whether there are any structural safety concerns, and such that
follow-up action could be taken accordingly.

Government’s response

360.. FEHD and LandsD  accepted The  Ombudsman’s
recommendations and have taken the following follow-up actions.

361.  Apart from conducting colour water tests at the soil drain outlets
of the village houses earlier on, colour water tests were also conducted by
FEHD at the storm water drain outlets of the village houses concerned.
However, the test results were negative, indicating that the source of
water seepage was still uncertain. As the source of water seepage could
not be confirmed despite completion of various colour water tests, FEHD
decided to suspend the follow-up action on this case. FEHD had
notified the local DLO of the test results to facilitate its consideration of
whether the case could be handled separately according to the lease
condition(s). FEHD would continue to carry out mosquito prevention
and control work regularly in the vicinity of the location.
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362.  The DLO concerned of LandsD noted that the repair of septic
tank at a village house had been completed. Besides, water colour tests
conducted by FEHD at other drain outlets still could not help to identify
the source of seepage. Further inspections conducted by DLO have
revealed that the condition of seepage from the barrier walls has remained
roughly the same and there has been no deterioration. DLO noted that
the complainant intended to construct a channel at the side of the barrier
walls for collection of the seepage, so as to improve the hygiene
conditions. In this regard, she hoped to have the advice of government
departments. DLO liaised with the District Office (DO) concerned, and
arranged a joint site inspection with the Works Section of DO and the
complainant.  Advice has been given to the complainant for her
reference. The complainant said she would have to discuss with the
owner of the path next to the barrier walls as to whether such works could
be carried out.

363.  As for the concern on structural safety of the barrier walls, DLO
has referred the case to BD and CEDD. CEDD had replied that no
significant signs of irregularities were identified at the barrier walls/
retaining structure concerned that would cause imminent and obvious
danger from the geotechnical point of view. BD responded that no
action could be taken under section 27A of the Buildings Ordinance (i.e.
concerning formed or man-made land, or any earth-retaining structure).
While noting that both BD and CEDD considered that the barrier walls
would not pose any structural safety concern, DLO had issued advisory
letters to the owners concerned, requiring them to pay attention to the
cracks on the barrier walls and to prevent their deterioration lest the
safety of the barrier walls may be compromised.
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Food and Environmental Hygiene Department
and Lands Department

Case No. 2015/3375A - Failing to take proper enforcement action
against illegal fish-selling activities

Case No. 2015/3375B - Failing to take proper enforcement action
against unlawful occupation of Government land

Background

364.  On 19 August 2015, the complainant complained to the Office of
The Ombudsman (the Office) against the Lands Department (LandsD)
and Food and Environmental Hygiene Department (FEHD).

365. In October 2013, the complainant complained to the Office
against LandsD and FEHD for, among others, failing to take enforcement
actions against an illegal fish stall (the Stall) at the rear of a house (the
Site) in a certain village (the Village). According to the complainant,
the Stall occupied some government land (GL) and caused hygiene
problems. On 9 April 2014, the Office wrote to inform the complainant
of the findings, including the following points —

(a) LandsD had identified some objects that obstructed scavenging
operations as the targeted items for removal during the
multi-departmental joint operations at the Village. The Office
considered that LandsD could have taken enforcement actions
against all objects at the Site occupying GL, whether or not such
objects obstructed scavenging operations; and

(b) FEHD had, in 2013, instituted one prosecution against the Stall
for illegal fish-selling activities and one prosecution against an
offender for littering. While the Office did not expect FEHD to
spend disproportionate resources on a single spot, the Office
considered it necessary for FEHD to accord higher priority to the
case, given the perennial hygiene problems that the Stall had
caused. The Office urged FEHD to adopt a more rigorous
enforcement strategy.
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366.  In the complaint of 19 August 2015, the complainant alleged that
the following problems at the Site persisted —

(a) unlawful occupation of GL at the Site with the equipment of the
Stall (including three large commercial refrigerators), blocking
the passageway at the rear of its neighbouring houses; and

(b) hygiene problems caused by the Stall (including the continued
littering of the gutter with fish parts, causing a strong stench and
attracting flies and other insects).

367. The complainant considered that LandsD and FEHD had not
taken proper actions in the past two years to curb the problems.

The Ombudsman’s observations

368. LandsD had been trying to tackle the problem of unlawful
occupation of GL in the Village (including the Site) by way of joint
operations with other government departments in line with the agreed
enforcement strategy. From this angle, The Ombudsman considered the
complaint against LandsD unsubstantiated.

369.  Given the perennial nature of the problem, The Ombudsman
recommended that LandsD should consider conducting surprise
inspections on top of the scheduled joint operations to enhance the
effectiveness of its enforcement actions.  Moreover, the Office
appreciated that LandsD might have concern about the possible dissent of
the local community when taking enforcement actions in the Village. If
necessary, LandsD could consider liaising with the District Office (DO)
with a view to taking the matter to the District Council (DC), which
would be well positioned to advise the Government on what would strike
a proper balance between the conflicting interests of different
stakeholders.

370.  As for FEHD, it could be seen from FEHD’s responses that the
Department had indeed stepped up its enforcement actions against the
Stall. In this light, The Ombudsman considered the complaint against
FEHD unsubstantiated.

106



371. Nevertheless, the Office’s site visit indicated that the Stall might
be discreetly engaged in illegal fish-selling activity. The Ombudsman
urged FEHD to continue to closely monitor the situation at the Site,
including the conduct of more undercover blitz operations, so as to deter
offences.

Government’s response

372.  FEHD accepted The Ombudsman’s recommendations. FEHD
had continued to closely monitor the situation of the Site and taken
stringent enforcement actions as follows —

(a) carrying out weekly inspections to the Site. The inspections
were conducted in the early morning when illegal food business
would be more likely to occur;

(b) conducting additional inspection on Saturdays or Sundays; and
(c¢) arranging undercover blitz operations to the Site.

373.  LandsD accepted The Ombudsman’s recommendations and had
taken the following actions —

(a) the District Lands Office (DLO) concerned had conducted a
surprise inspection.  No sale of fish was observed at the Site
but sale of vegetables was detected. Miscellaneous articles
such as cabinets were found in the vicinity. DO had been
approached to coordinate the next phase of joint operation
according to the agreed schedule; and

(b) DLO would continue to liaise with DO to discuss whether it

would appropriate to put up the case to DC or the District
Management Committee for consideration of the way forward.
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Food and Environmental Hygiene Department
and Lands Department

Case No. 2015/3803A&B - Ineffective enforcement action against
street obstruction problem caused by a recycling shop

Background

374.  On 14 September 2015, the complainant lodged a complaint with
the Office of The Ombudsman (the Office) against the Food and
Environmental Hygiene Department (FEHD) and Lands Department
(LandsD).

375.  According to the complainant, a recycling shop (the shop) had
frequently been occupying a pavement for placing tools and
miscellaneous objects and for cutting objects since 2013, blocking access
and endangering passers-by. The complainant had repeatedly
complained to FEHD and LandsD via 1823, but the situation had not
improved.

The Ombudsman’s observations

376.  While FEHD received multiple complaints from different
complainants against the recycling shop in August 2015, LandsD received
similar complaints at about the same time. As shown in the photos
provided by one of the complainants, various kinds of articles were
heaped up on the whole pavement and one whole traffic lane at the
location day and night. The situation of illegal occupation was
extremely serious. During its inspection, the Office had also found
many articles placed on the pavement and the carriageway at the location.
Moreover, taking into account the complainant’s observations in
March 2016, the Office had reasons to believe that the recycling shop had
habitually placed articles on the pavement and the carriageway for a
prolonged period of time.
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377.  Photos taken during the “inspections” between August and
September 2015 were provided by FEHD, which showed that articles
were placed in vertical position by the pavement railings and that the
pavement was indeed clear of obstruction. However, the Office
suspected that there was no obstruction because FEHD’s contractor was
carrying out street washing and the recycling shop had to take away the
articles or stack them up for the time being.

378.  Based on the above analysis, The Ombudsman considered that
FEHD had followed up on the problem but with inadequate enforcement,
thus allowing the obstruction problem of the recycling shop to persist.
As such, the complaint lodged by the complainants against FEHD was
partially substantiated.

379.  As regards LandsD, the reasons why it had not taken any
enforcement action against the occupation of government land by the
shop were due to the existing division of responsibilities among
departments and the practical difficulties in enforcement. Therefore,
The Ombudsman considered the complaint against LandsD
unsubstantiated.

380.  Notwithstanding that the articles placed by the shop were
“movable”, the prolonged occupation of the pavement was in essence
occupation of government land. As the administrator of government
land, LandsD should have made active attempts to solve the problem
rather than accept the situation as it was. In particular, LandsD should
step up to its responsibility when other departments could not tackle the
problem alone.

381.  Inlight of the above, The Ombudsman urged that —

(a) FEHD and LandsD should conduct inspections more frequently
and monitor the location closely. If the shop is found to have
continued with its illegal activities, stringent enforcement actions
should be taken in exercise of their respective authority so as to
curb the problem as far as possible; and

(b) LandsD should endeavour to resolve the problem posed by the
prolonged occupation of government land by “movable” articles.
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Government’s response

382. FEHD and LandsD  accepted The  Ombudsman’s
recommendations and have taken the following follow-up actions.

383.  Upon receipt of the complaint referred by the Office, FEHD had
closely monitored the situation of street obstruction caused by the
recycling shop, stepped up inspections, made arrangements for washing
the street and taken strict enforcement actions as necessary. District
staff had also been reminded to maintain vigilance and institute
prosecutions without prior warning whenever there is sufficient evidence
to establish that an offence has been committed. During the period from
January to June 2016, FEHD conducted 29 inspections of the street in
question, issued seven verbal warnings to the person-in-charge of the
recycling shop and instituted two prosecutions by invoking Section 22 of
the Public Health and Municipal Services Ordinance.

384.  Under normal circumstances, if street traders only carry out
buy-in activities which do not involve illegal hawking or environmental
hygiene problems, FEHD will not accord priority to handling such cases.
However, FEHD will take action in accordance with the enforcement
guidelines if complaints from the public are received and/or serious
obstruction is detected.

385.  The District Lands Office of LandsD will continue to conduct
inspections in respect of the complaint under LandsD’s purview and will
take appropriate land control actions where necessary.

386. Regarding the problem of “movable” objects occupying
government land, LandsD will continue to gather cases of continual
occupation of the same plot of unleased government land by platforms of
the same kind at the same location and initiate prosecution. The court’s
ruling will be sought if the party concerned raises a defence in relation to
the definition of “cessation of occupation” in the proceedings.
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Food and Environmental Hygiene Department
and Lands Department

Case No. 2015/4180A&B - Failing to take enforcement action in
respect of obstruction caused by shop-front platforms

Background

387.  On 9 October 2015, the complainant lodged a complaint with the

Office of The Ombudsman against the Food and Environmental Hygiene
Department (FEHD) and Lands Department (LandsD).

388.  According to the complainant, he had repeatedly complained to
FEHD and LandsD since 2012 about the erection of shopfront platforms
by several shops selling telephone accessories on the ground floor of a
building (the site). The platforms occupied more than half of the
pavement for goods display, and caused serious obstruction to passers-by,
some of whom (including wheelchair users) were forced to make use of
the carriageway nearby instead.

389.  FEHD subsequently indicated in its reply to the complainant that
it could only take actions against movable items, and thus referred the
case to LandsD given that the platforms at the site were immovable.

390. However, LandsD indicated in its reply that due to insufficient
manpower, no follow-up action could be taken and that FEHD should be

responsible for the matter.

391.  The complainant alleged FEHD and LandsD for shirking
responsibility, thus delaying enforcement action against the shops.
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The Ombudsman’s observations

392.  Information indicated that FEHD staff found no irregularities
that fell within the department’s purview during an inspection conducted
after receiving a complaint from the complainant in late September 2015.
As a result, no enforcement action was taken. Nevertheless, FEHD did
refer the case involving “immovable” platforms placed at the location to
LandsD according to the established division of duties. The
Ombudsman considered that the follow-up actions taken by FEHD with
respect to the complainant’s complaint were appropriate in general. The
complaint lodged by the complainant against FEHD was unsubstantiated.

393.  The Office considered that it was understandable for the District
Lands Office (DLO) concerned of LandsD to address the issue in the
order of priority after receipt of the complaints in 2013 and confirming
the existence of unauthorised immovable platforms on the pavement at
the site, because such an issue did not fall under the category of priority
cases. Further, LandsD, in response to repeated complaints from the
public, subsequently suggested to the District Council concerned that the
issue be handled under an action plan. As a result of the suggestion, the
platforms unlawfully occupying government land were removed. In
view of the above, The Ombudsman considered the complaint against
LandsD unsubstantiated.

394.  Notwithstanding the above, recent inspections by FEHD and the
Office of The Ombudsman revealed that the shops at the site often put the
platforms (immovable and movable) back onto the pavement following
the enforcement actions taken by the departments concerned. This
showed the disregard of the shops for the laws. The Ombudsman urged
FEHD and LandsD to continue to keep a close watch on the shops at the
site, and to actively collect evidence and take stringent law enforcement
actions (for example, FEHD should, as far as possible, institute
prosecutions by invoking the “illegal hawking provision” which carried a
heavier penalty, in addition to the “street obstruction provision” and the
“provision on obstructions to scavenging operations”) in order to achieve
a stronger deterrent effect.
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Government’s response

395. FEHD and LandsD  accepted The  Ombudsman’s
recommendations and have taken the following follow-up actions.

396. FEHD had kept a close watch over the shops. Stringent
enforcement actions would be taken whenever necessary. Moreover, the
district staff had been reminded to engage in active collection of evidence
with a view to charging the offenders with the offence of “illegal
hawking” under section 83B of the Public Health and Municipal Services
Ordinance so as to deter the shops from illegally extending their business
areas.

397.  LandsD had also continued to keep a close watch on the shops at
the site. DLO concerned conducted a joint operation with FEHD in
April 2016.  Illegal immovable and movable platforms were found on
the pavement in front of the shops at the site. Staff of DLO and FEHD
took prompt enforcement actions pursuant to the relevant ordinances.
DLO posted notices under the Land (Miscellaneous Provisions)
Ordinance on the illegal immovable platforms to require the occupiers to
cease unlawful occupation on government land within the specified time
period. The occupiers complied. Subsequently, another joint operation
in June 2016 revealed that no illegal platform occupying the pavement
was found in front of the shops at the site.

398.  DLO will continue to keep a close watch on the shops at the site,

and where necessary, will coordinate with FEHD to take enforcement
actions by way of joint operation to achieve a stronger deterrent effect.
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Government Property Agency

Case No. 2015/0613 - Delay in refunding the deposit to an
ex-operator of a canteen at the Hong Kong Police College

Background

399.  The complainant complained against the Government Property
Agency (GPA) for delay in following up his request for refund of deposit.

400. The complainant was appointed as the liquidator of an
ex-operator of a canteen at the Hong Kong Police College which was
ordered to be wound up by the court in February 2011. As the tenancy
between GPA and the ex-operator would only expire in May 2011, the
complainant obtained GPA’s permission to carry on the business until the
expiry date on 15 May 2011. According to the tenancy agreement, a
deposit of HK$366,000 should be refunded without interest to the tenant
upon expiry of the tenancy after deducting the outstanding rents and
payments.

401.  On 16 May 2011, the canteen was handed over to the Hong Kong
Police College and the incoming operator. On 16 October 2013, the
complainant requested GPA to refund the deposit but was advised that
legal advice had to be sought in respect of his request. In November and
December 2013, July and October 2014, the complainant chased GPA for
the refund but to no avail. On 16 January 2015, GPA advised the
complainant that it was still seeking legal advice on the matter. The
complainant was dissatisfied that the refund request was outstanding for
more than one and a half years without any progress.

The Ombudsman’s observations

402.  GPA admitted delay in this case because the subject officer had
not taken any action for 14 months. The inaction of the case officer
(Officer A) could not simply be explained by oversight or heavy
workload. The complainant had chased Officer A many times during the
process, and the officer had told the complainant himself that legal advice
would be sought. Hence, Officer A should be well aware that the case
was outstanding and he was required to seek legal advice. Yet no action

had ever been taken till a new case officer (Officer B) assumed duty.
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This was clearly unacceptable. The Office of The Ombudsman (the
Office) urged GPA to take serious follow-up actions regarding the
misconduct of Officer A.

403.  This case had also demonstrated a clear loophole in the internal
supervision and monitoring system of GPA, resulting in Officer A’s
misconduct and procrastination going unnoticed for years (i.e. since
2012). Nevertheless, the Office noted that GPA had put in place a series
of measures to improve its monitoring mechanism.

404. In view of the above, The Ombudsman considered the complaint
substantiated and recommended GPA to —

(a) enhance the existing computer systems to automatically issue
periodic reminders in respect of expired tenancies with
un-refunded deposits to the case officer as well as the supervisor
concerned;

(b) 1issue monthly outstanding case reports to the senior
management;

(c) enhance the computer record system to automatically generate
reminder letters in accordance with the Guidelines in Handling
Unclaimed Deposits;

(d) consider to extend the new monitoring system to cover all
categories of cases or business areas where GPA has a duty to act
within defined or pledged timeframe;

(e) examine all expired or terminated tenancies to confirm that
deposit refund action has been duly taken and followed up;

(f) draw up a list of tenancies that will expire or be terminated in the
coming six months and update the list centrally and regularly for
case monitoring;

(g) take serious follow-up actions regarding the misconduct of
Officer A; and

(h) conduct staff briefings to enhance supervisory accountability and
understanding of relevant work procedures after implementation
of the new monitoring system.

115



Government’s response

405.

GPA accepted The Ombudsman’s recommendations and has

taken the following actions —

()

(b)

(©)

(d)

(e)

®)

(@)

(h)

GPA’s computer system was enhanced in August 2015 to issue
periodic reminders in respect of expired tenancies with
un-refunded deposits to the case officer and the supervisor
concerned;

monthly outstanding case reports on applications for refund of
deposit are generated by GPA’s enhanced computer system.
Overdue cases would be brought to the attention of officers at
division head level;

reminder letters to ex-tenants on unclaimed deposits would be
automatically generated at suitable intervals by GPA’s enhanced
computer system,;

similar reports mentioned in (b) above would also be generated
by GPA’s enhanced computer system in some other categories of
cases/business areas which would require GPA’s action within
defined or pledged timeframe;

all expired or terminated tenancies had been examined to ensure
that deposit refund action had been duly taken and followed up;

lists on leased out tenancies that would expire or be terminated
in six months’ time would be regularly compiled for monitoring

purpose;

as Officer A had been transferred out of GPA, GPA had conveyed
The Ombudsman’s recommendation (g) to the  serving
department of Officer A to consider taking appropriate action in
accordance with the civil service disciplinary procedures; and

several briefings were conducted for GPA staff to introduce the
enhanced computer system, and to enhance awareness of
supervisory accountability and understanding on complaints
handling procedures, etc.
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Government Secretariat —
Constitutional and Mainland Affairs Bureau

Case No. 015/2857(I) — Refusing to provide the complainant with the
records of Government’s meetings with political bodies and
Legislative Council Members on political reform

Background

406.  The complainant lodged a complaint with the Office of The
Ombudsman (the Office) against the Constitutional and Mainland Affairs
Bureau (CMAB) on 18 July 2015.

407.  According to the complainant, he made a request to CMAB on
6 June 2015 under the Code on Access to Information (the Code) to
obtain records and details concerning the meetings between the
Government and various political bodies and Legislative Council (LegCo)
Members on the 2015 constitutional reform package. In a written reply
dated 16 July 2015, CMAB informed him that disclosure of the
information requested would inhibit political bodies, LegCo Members
and other stakeholders from expressing their views and opinions to the
Government on various issues in a frank and candid manner in the future,
and this would affect the consultation and policy formulation processes of
the Government.  The request for the provision of the said information
was therefore refused by CMAB on the grounds provided in para. 2.10(b)
of the Code.

408.  The complainant was not satisfied with CMAB’s refusal to
provide to him the above-mentioned information and queried whether the
decision was in line with the provisions of the Code.

The Ombudsman’s observations

409.  Based on the clarification made by the complainant to the Office
regarding the scope of information he requested, the Office confirmed
that the information he requested should only encompass the discussion
contents of the Government’s meetings with some political parties,
political groups as well as individuals (including LegCo members) on the
basis of confidentiality during the consultation period.
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410. If CMAB violated the confidentiality agreement with the
individuals concerned and disclosed to the public the discussion contents
of those meetings, it is indeed probable that LegCo members, political
groups and other individuals would be inhibited from expressing their
views and opinions to the Government in a frank and candid manner in
future. Therefore, CMAB could invoke para. 2.10(b) of the Code to
refuse the disclosure of the relevant information. The Ombudsman
considered that CMAB’s refusal to provide the complainant with the
information requested was not unreasonable. The complaint concerned
was thus unsubstantiated.

411.  Nevertheless, the initial request put forward by the complainant
should have been treated as inclusive of some other open information (the
discussion contents of government officials’ meetings with individual
groups on other occasions). However, CMAB had not properly handled
the request for such information in compliance with the requirements of
the Code. In view of this, The Ombudsman considered that the
complaint unsubstantiated, but other inadequacies were found on the part
of CMAB.

412. CMAB is the policy bureau responsible for supervising the
compliance of all government departments with the requirements of the
Code. It should be the role model for handling every request for access
to information from members of the public in a proper manner. The
Ombudsman urged CMAB to remind its staff that when handling request
for information from the public in the future —

(a) they should confirm with the person requesting information the
scope of information being asked for. If the request is refused,
justifications for refusal in respect of each item of the requested
information should be provided; and

(b) they should direct the person requesting information as to where

to look for the information which is already in the public
domain.
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Government’s response

413. CMAB accepted The Ombudsman’s recommendations, and has
already updated the internal guidelines on handling requests for
information under the Code from the public, which would be circulated to
its staff on a regular basis.
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Government Secretariat — Development Bureau

Case No. 2015/3186(I) — Failing to provide the complainant with the
list of 85 Cooperative Building Society sites estimated to have
redevelopment potential

Background

414.  In a discussion paper submitted by the Development Bureau
(DEVB) to the Legislative Council Panel on Development in May 2015,
it was mentioned that 85 Civil Servants’ Cooperative Building Society
(CBS) sites out of a total of 178 were estimated to have redevelopment
potential. The complainant was dissatisfied with DEVB’s refusal to
provide her with the list of those CBS sites (the List).

The Ombudsman’s observations

415.  The Office of The Ombudsman (the Office) is of the view that
both the letter and the spirit of paragraph 2.13(a) of the Code on Access
to Information (the Code) are clearly just to protect information relating
to “incomplete analysis, research or statistics” and to avoid public
misunderstanding potentially caused by disclosure of such kinds of
information. Since the research through which the 85 CBS sites were
identified had already been completed, there was no basis for DEVB to
cite that paragraph of the Code to refuse the complainant’s information
request. DEVB’s concern about potential misunderstanding was
unnecessary, because it had already explained to the complainant the
context in which those 85 CBS sites were identified.

416.  Neither did the Office accept paragraph 1.14 of the Code as a
valid reason for refusing the complainant’s information request. The List
itself was clearly not*“information which is already published”. Even if
the complainant could eventually arrive at the List by checking the
development restrictions of all CBS sites in Hong Kong as suggested by
DEVB, that would be undue hardship put on her. This goes against the
letter and spirit of the Code that departments should provide the public
with information they hold unless there is valid reason under the Code to
withhold it.
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417.  The Ombudsman considered this complaint substantiated and
urged DEVB to disclose the List to the complainant as soon as possible.

Government’s response

418. DEVB accepted the recommendation of The Ombudsman. On
26 February 2016, DEVB provided the complainant with a list of the sites
of all dissolved CBSs as at 30 November 2015 and all necessary
information to enable her to readily identify the aforesaid 85 sites by
comparing the current area of each site with the estimated floor area of
the same site after redevelopment.
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Government Secretariat — Education Bureau

Case No. 2014/3889 - (1)Refusing the complainant’s request for
recording his telephone conversation with an officer; and
(2)Unreasonably requesting him to enquire about progress of his
complaint only by writing or in person

Background

419.  During a telephone conversation with an Education Bureau
(EDB) officer (Officer A) about the progress of his complaint case, the
complainant asked whether he could record the conversation (the
Request). Officer A refused the request, and then remained silent. The
complainant thus complained to EDB about the incident. EDB replied
to him that Officer A had decided to stop talking to him because he was
recording the conversation without Officer A’s consent. The
complainant complained to the Office of The Ombudsman (the Office)
that Officer A had unreasonably refused the Request and that EDB should
not have approved of Officer A’s decision.

420.  According to EDB, Officer A refused the Request in order to
protect her own personal data and privacy. It is true that Officer A had,
out of such concern, stopped talking, but she did continue listening
attentively to the complainant until he hung up. Moreover, Officer A
issued an email to the complainant afterwards, explaining that if a
member of the public wants to record his/her telephone conversation with
an EDB officer, he/she should first obtain the officer’s consent. He/she
may also consider making a complaint or enquiry in writing or in person.

421.  EDB had sought legal advice on handling the public’s requests to
make audio recordings. The Bureau was given to understand that its
officers may consider accepting such requests on a case by case basis.
EDB also has established procedures and guidelines that its officers
should only make an audio recording with the caller’s consent. If the
caller refuses to give consent, the officer should advise the caller to
consider lodging his/her complaint or making his/her enquiry in writing
or in person. In the light of the above, Officer A told the complainant
that she did not consent to the Request.
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The Ombudsman’s observations

422.  The Office noted that before refusing the Request, Officer A had
not enquired of the complainant about his purpose so as to assess whether
the Request was justified. The Office would consider it unreasonable of
Officer A to refuse the Request if the complainant had merely intended to
keep a record of the conversation