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17 May 2017
Ms Vanessa CHENG
Assistant Legal Adviser

Legal Service Division
Legislative Council Secretariat
Legislative Council Complex

1 Legislative Council Road
Central, Hong Kong

Dear Ms CHENG,

Two proposed resolutions under section 13 of the Fixed Penalty
(Traffic Contraventions) Ordinance (Cap. 237) and section 12 of the
Fixed Penalty (Criminal Proceedings) Ordinance (Cap. 240)

I refer to your letter of 4 May 2017 requesting further
information and clarification relating to section 13 of Cap.237. Our
response is enclosed at Annex.

Yours sincerely,

(Ms Winnie WY WONG )
for Secretary for Transport and Housing

c.c. Dol (Attn: Mr Gary LI, GC)
Legal Adviser
Senior Assistant Legal Adviser 1
Clerk to the Subcommittee



Annex

While section 7(2) of the Interpretation and General Clauses
Ordinance (Cap. 1) provides that “[w]ords and expressions in the singular
include the plural and words and expressions in the plural include the
singular”, the effect of section 7(2) of Cap.1 is subject to contrary
intention as appeared from the context of Cap. 237 (see section 2(1) of
Cap. 1).

As explained before, the ordinary and natural meaning of
section 13 of Cap. 237 is that Legislative Council may only increase the
amount of the fixed penalty set out therein. There is nothing to suggest
that this includes a power to prescribé different levels of fixed penalties for
contravention of different provisions. Apart from long title of Cap. 237
and the Explanatory Memorandum of the Fixed Penalty (Traffic
Contraventions) Bill in 1970, this view is also reinforced by the Hansard
for the Bill in 1970, which refers to a scheme of uniform penalty and the
simplicity and practicality of such a scheme:-

“... the principal objection to the system was the fixing of a
uniform penalty regardless of the gravity of the contravention
and of the frequency of contraventions by a particular vehicle.
This point was thoroughly discussed by the TAC', which in
spite of the various proposals including one of sliding scale of
penalties according to the frequency of the contraventions and
another providing for forenoon and afternoon offences,
supported the scheme for reasons of simplicity and
practicability”.

There is only one fixed penalty set out in section 13 of
Cap. 237, which is different from the way that fixed penalties are
prescribed in the Fixed Penalty (Criminal Proceedings) Ordinance
(Cap. 240). While the wording of the long title of Cap. 240 is similar to
that of Cap. 237, the Explanatory Memorandum of the Fixed Penalty
(Criminal Proceedings) Bill in 1974 clearly indicates that different levels
of fixed penalty are prescribed for different offences by way of a
Schedule:-

! The “TAC” in the Hansard refers to the Transport Advisory Committee.



“...The Offences for which notices may be given, and the
amount of the fixed penalty for each offence, are shown in the
Schedule to the Bill.

...Clause 12 enables the Schedule to be amended by resolution
of the Legislative Council.”

In the light of the above, the Government is of the view that
the effect of section 7(2) of Cap. 1 is displaced by the contrary intention as
appeared from the context of Cap. 237, and the Legislative Council has not
been empowered to prescribe by resolution under section 13 of Cap. 237
different levels of fixed penalties for different contraventions.





