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Purpose 
 
1. This paper sets out the relevant legal issues to assist members of 
the Investigation Committee in the consideration of the motion to censure 
Dr Hon CHENG Chung-tai ("Motion") and the particulars stated in the 
Schedule to the Motion in the performance of its function under Rule 73A of the 
Rules of Procedure ("RoP"). 
 
 
Dr CHENG's conduct as stated in the Motion 
 
2. According to the Schedule to the Motion, the conduct under 
investigation is Dr CHENG's inverting the mock-ups of the national flag of the 
People's Republic of China ("national flag") and the regional flag of the Hong 
Kong Special Administrative Region ("regional flag") placed on the desks of 
Members of the Democratic Alliance for the Betterment and Progress of Hong 
Kong at the Council meeting of 19 October 2016. 
 
 
Relevant laws on the regulation of the use and protection of the national 
and regional flags in Hong Kong 
 
Relevant statutory framework 
 
3. Under section 2 of the National Flag and National Emblem 
Ordinance (116 of 1997) ("the National Flag Ordinance"), "national flag" is 
defined as the national flag of the People's Republic of China ("PRC") adopted 
by resolution of the First Plenary Session of the Chinese People's Political 
Consultative Conference on 27 September 1949. 
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4. Section 5(1) and (2) requires the national flag for flying to be 
manufactured in the Hong Kong Special Administrative Region ("HKSAR") by 
enterprises designated by the Central People's Government and in accordance 
with the specifications set out in Schedule 1 to the National Flag Ordinance.  
 
5. Under section 2 of the Regional Flag and Regional Emblem 
Ordinance (117 of 1997) ("the Regional Flag Ordinance"), "regional flag" is 
defined as the regional flag of HKSAR endorsed at the Fourth Plenum of the 
Preparatory Committee of the Hong Kong Special Administrative Region on 
10 August 1996.  
 
6. Section 5(1) of the Regional Flag Ordinance provides that the 
regional flag must be manufactured in accordance with the specifications set out 
in Schedule 1 to the Regional Flag Ordinance.  Among others, Schedule 1 to the 
Regional Flag Ordinance also specifies the standard size of the regional flag 
which is used for purposes such as a desk flag.  
 
7. Section 4 of both the National Flag Ordinance and the Regional 
Flag Ordinance provide that a national flag or a regional flag which is damaged, 
defiled, faded or substandard must not be displayed or used.  It is noted that no 
sanction is provided under the relevant Ordinances for contravention of this 
provision.  
 
8. Section 7 of the National Flag Ordinance provides that: 
 

"A person who desecrates the national flag or national emblem by 
publicly and wilfully burning, mutilating, scrawling on, defiling or 
trampling on it commits an offence and is liable on conviction to a fine at 
level 5 and to imprisonment for 3 years.".1 

 
9. Section 7 of the Regional Flag Ordinance offers the same 
protection to the regional flag by adopting the same wording as that stated in 
section 7 of the National Flag Ordinance.2 
 
10. Section 8 of both Ordinances extend the protection from 
desecration to a copy of the national flag or the regional flag that so closely 
resembles the national flag or the regional flag as to lead to the belief that the 
                                           
1 A level 5 fine stands current at HK$50,000 (Schedule 8 to the Criminal Procedure 

Ordinance (Cap. 221)).  
2 The level of penalty on conviction on indictment is the same as that for section 7 of the 

National Flag Ordinance.  On summary conviction of an offence under section 7 of the 
Regional Flag Ordinance, the maximum penalty is a fine at level 3 ($10,000) and one 
year's imprisonment.  
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copy in question is the national flag or the regional flag.  It is noted that no 
definition of "copy" is provided in the said Ordinances.  According to the 
Shorter Oxford English Dictionary (Sixth edition), "copy", among others, 
means a piece of written or printed matter that reproduces the contents of 
another; a transcript or anything (regarded as) made to reproduce the appearance 
of something else (a picture, personality, etc).  
 
Relevant court cases 
 
11. Section 7 of the National Flag Ordinance and the Regional Flag 
Ordinance were considered by the Court of Final Appeal ("CFA") in HKSAR v 
Ng Kung Siu & Anor (at Appendix I).3  Among the issues considered by CFA 
were (a) whether section 7 of the National Flag Ordinance and the Regional 
Flag Ordinance contravened the Basic Law and (b) the meaning of "defiling" in 
the said section 7.  CFA observed that: 
 

"The implementation of the principle of "one country, two system" is a 
matter of fundamental importance, as is the reinforcement of national 
unity and territorial integrity.  Protection of the national flag and the 
regional flag from desecration, having regard to their unique symbolism, 
will play an important part in the attainment of these goals.".4 

 
12. As to what amounts to desecration of the flag concerned by 
defiling it, CFA held that the ordinary meaning of "defiling" includes 
dishonouring.  CFA considered that by carrying and waving the defaced 
national and regional flags during the public procession and then tying them to 
some railings at the end of the procession, the Defendants were clearly 
dishonouring the flags.  On this basis, CFA held that these acts amounted to 
desecration of the flags by defiling them.5 
 
13. CFA's decision in Ng Kung Siu was followed by the Court of First 
Instance ("CFI") in HKSAR v Koo Sze Yiu and Ma Wan Ki6 (a case concerning 
the burning of a regional flag) (at Appendix II).  CFI held that the word 
"desecrate" does not bear any specific or one-way meaning.  Adopting a literal 
interpretation, even the act of putting words of praise on the national or the 
regional flag would be an offence for it would constitute "scrawling on" the flag.  
Therefore, the purpose of section 7 of the National Flag Ordinance and the 
Regional Flag Ordinance is simply to preserve the dignity of the 
                                           
3 [2000] 1 HKC 117.   
4 HKSAR v Ng Kung Siu [2000] 1 HKC 117 at 141A to C.  
5 Ibid, at 133I–134B.  
6 HCMA 482/2013.  The issue in this case is whether burning a regional flag can be 

regarded as defiling the national flag.  
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national/regional flag against desecration in the broad sense of the word.7  In 
respect of this case, the Appeal Committee of CFA refused to grant leave to the 
Defendants to appeal to CFA in October 2014 (FAMC 40/2014).  
 
14. CFA's decision was also considered in a New Zealand case in 
Hopkinson v Police (at Appendix III). 8   In that case, the Defendant who 
participated in a protest attached a New Zealand flag upside down to a pole, 
doused it in kerosene and lit it.  He was then charged and convicted of 
destroying the New Zealand flag with the intention of dishonouring it under 
section 11(1)(b) of the Flags, Emblems, and Names Protection Act 1981.  On 
appeal, the High Court of New Zealand, having considered authorities in other 
jurisdictions, including CFA's decision in Ng Kung Siu, adopted a narrow 
definition of "dishonour" and held that the word "dishonour" in section 11(1)(b) 
of the Flags, Emblems, and Names Protection Act should be read as requiring 
"vilification" of the flag in order for it to be consistent with the Bill of Rights.  
With this interpretation, the Court held that the Defendant's conduct did not 
amount to vilifying the flag, and on this basis, the Defendant's conviction was 
quashed.9   
 
15.  According to our research, the relevant Hong Kong cases where 
criminal sanction was imposed pursuant to section 7 of the National Flag 
Ordinance and the Regional Flag Ordinance involved physical damage to or 
defacing of the national flag or the regional flag and the act of desecration was 
committed publicly and wilfully. 
 
 
Protection of national flag in other jurisdictions 
 
16. In Ng Kung Siu & Anor, CFA examined the national flag 
protection laws of the United States of America, Italy, Germany, Norway, Japan 
and Portugal.  CFA noted that in other overseas nations, some of them 
criminalised flag desecration while some of them did not.10 
 
17. CFA also observed that there were considerable differences 
between the actual terms of the flag and emblem protection laws of the various 
nations which have such laws.  By way of example, CFA quoted the English 
translation of art 332(1) of the Portuguese Penal Code: "Anyone who by words, 
gesture, in writing or by any other means of public communication, desecrates 

                                           
7 Ibid, paragraph 17.  
8 [2004] 3 NZLR 704. 
9 Ibid, paragraph 81 at page 717.  
10 [2000] 1 HKC 117 at 146B-C. 
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the Republic, national flag or the national anthem the symbols or emblems of 
the Portuguese sovereignty, or in any other way fails to pay them their due 
respect, shall be punished with a prison sentence of up to 2 years or with a 
pecuniary penalty of up to 240 days.".  CFA observed that on its face, that 
provision of the Portuguese Penal Code appeared to criminalise a considerable 
number of things which our own flag and emblem protection laws did not 
criminalise.11  
 
18. We have also attempted to study how national flag is protected in 
other jurisdictions.  Our findings are set out in the following paragraphs.  
 
United Kingdom ("UK") 
 
19. There is no legislation in relation to the protection and use of 
national flag or national emblem in UK.  
 
Australia and Canada  
 
20. The Flags Act 1953 of Australia only prescribes the formats of its 
national flag.  In Canada, all Canadians are encouraged to proudly display the 
National Flag of Canada.12  Desecration of national flags is not an offence in 
Australia and Canada.  
 
New Zealand  
 
21. Section 11 of the Flags, Emblems, and Names Protection Act 1981 
("Act") prescribes that: 
 

"(1) Every person commits an offence against this Act who,--: 

(a) Without lawful authority, alters the New Zealand Flag by the 
placement thereon of any letter, emblem, or representation;  

(b) In or within view of any public place, uses, displays, 
destroys or damages the New Zealand Flag in any manner 
with the intention of dishonouring it.".  

 
22. As to how the New Zealand courts have construed and applied 
section 11(1)(b) of the Act, members may refer to the case of Hopkinson v 
Police mentioned in paragraph 14 above. 
 
                                           
11 Ibid, at 146H-I and 147A-B. 
12 Section 2 of Statutes of Canada 2012, Chapter 12 (An Act respecting the National Flag of 

Canada). 
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The taking of the Legislative Council Oath 
 
Relevant provisions on oath taking 
 
23. The requirement to take the oath originates from Article 104 of the 
Basic Law ("BL 104"), which provides that: 
 

"when assuming office … members … of the Legislative Council … must, 
in accordance with law, swear to uphold the Basic Law of the Hong Kong 
Special Administrative Region of the People's Republic of China and 
swear allegiance to the Hong Kong Special Administrative Region of the 
People's Republic of China.". 
 

24. Section 19 of the Oaths and Declarations Ordinance (Cap. 11) 
requires a Legislative Council ("LegCo") member to take the oath as soon as 
possible after the commencement of his term of office.  The form of oath 
required to be taken by Members is set out in Schedule 2 to Cap. 11.   
 
25. On 7 November 2016, the Standing Committee of the National 
People's Congress of PRC in the exercise of its power under Article 158(1) of 
the Basic Law pronounced an interpretation ("the Interpretation") of the 
meaning of BL 104.  According to the Interpretation, oath taking is the legal 
prerequisite and required procedure for public officers specified in BL 104 to 
assume office.  The oath taken under BL 104 is a legal pledge made to PRC and 
HKSAR and is legally binding.  The oath taking must comply with the legal 
requirements in respect of its form and content and that an oath taker must take 
the oath sincerely and solemnly.13 
 
Relevant court decisions 
 
26. In Leung Kwok Hung v Clerk to the Legislative Council, 14  the 
Court held that the LegCo Oath constitutes a solemn declaration, a form of 
promise, which binds the maker to a particular code of conduct.  A failure to 
adhere to that code of conduct may render the maker liable to expulsion from 
office.15  The requirements of oath taking under BL 104 and Cap. 11 were 
further considered by CFI and the Court of Appeal in the legal proceedings 

                                           
13 L.N. 169 of 2016 (unofficial Instrument no. A115 in Hong Kong e-Legislation 

(http://www.elegislation.gov.hk)). 
14 HCAL 112/2004. 
15 Ibid, paragraph 5. 
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concerning the validity of the oaths taken by Sixtus Leung Chung Hang and 
Yau Wai Ching ("Leung and Yau").16 
 
 
Meaning of "misbehaviour" and "breach of oath" under Article 79(7) of 
the Basic Law ("BL 79(7)") 
 
BL 79(7) 
 
27. BL 79(7) provides that: 
 

"The President of the Legislative Council of the Hong Kong Special 
Administrative Region shall declare that a member of the Council is no 
longer qualified for the office under any of the following 
circumstances: …… 

 
(7) When he or she is censured for misbehaviour or breach of oath by 

a vote of two-thirds of members of the Legislative Council 
present.". 

 
Principles applicable to interpretation of the Basic Law  
 
28. The principles applicable to interpretation of the Basic Law, as laid 
down by CFA in NG Kar Ling v Director of Immigration17 and Director of 
Immigration v Chong Fung Yuen,18 are summarised below: 
 

(a) A purposive approach should be applied and that in interpreting the 
Basic Law, the courts' role is to construe the language in order to 
ascertain the legislative intent as expressed in the language which 
is to be considered in the light of its context and purpose. 

 
(b) To assist in interpretation, the courts consider what is within the 

Basic Law, including provisions other than the provisions in 
questions and the Preamble. 

 
(c) Extrinsic materials which throw light on the context or purpose of 

the Basic Law may generally be used as an aid to the interpretation 
of the Basic Law.  The extrinsic materials relevant to the 

                                           
16 HCAL 185/2016 and HCMP 2819/2016; and CACV 224/2016, CACV 225/2016, CACV 

226/2016 and CACV 227/2016 (on appeal from HCAL 185/2016 and HCMP 2819/2016).   
17 (1999) 2 HKCFAR 4. 
18 (2001) 4 HKCFAR 211. 
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interpretation of the Basic Law are, generally speaking, pre-
enactment materials. 

 
(d) However, in the absence of a binding interpretation by the Standing 

Committee of the National People's Congress, extrinsic materials, 
whatever their nature, cannot affect interpretation where the courts 
conclude that the meaning of the language, when construed in the 
light of its context and purpose ascertained with the benefit of 
internal aids and appropriate extrinsic materials, is clear. 

 
Meaning of "misbehaviour" under BL 79(7) 
 
29. It is noted that no definition of "misbehaviour" or "misbehave" is 
provided in BL 79(7) nor in RoP.  In the course of our research, we have not 
identified any judicial authorities on the meaning of "misbehaviour" or 
"misbehave" in the context of censuring a Member.  According to the Shorter 
Oxford English Dictionary (Sixth edition), "misbehave", among others, means 
behaving badly and conducting oneself improperly.  
 
30. We have also referred to the available records of the Basic Law 
Drafting Committee and the Basic Law Consultative Committee, but cannot 
find any record of discussion on the meaning or scope of "misbehaviour" 
referred to in BL 79(7).  
 
31. It is noted that BL 79(1) to (7) set out the various scenarios for 
disqualification of Members.  Those set out in BL 79(1) to (6) seem to be 
manifestation of the various circumstances under which a Member is considered 
to be incapable of carrying out the duties and discharging the functions of the 
office of a LegCo Member.  Applying the principles of interpreting the Basic 
Law set out in paragraph 28 above, it seems that one possible interpretation of 
"misbehaviour" in BL 79(7), when read in the context of BL 79, is that it relates 
to misbehaviour of a nature which affects the Member's ability to carry out his 
duties as a LegCo Member.   
 
Meaning of "breach of oath" under BL 79(7) 
 
32. The phrase "breach of oath" is not defined in the Basic Law or RoP.  
We have not identified any judicial decisions on the types of conduct that would 
amount to breach of oath in the present context.  The cases on oath taking 
mentioned in paragraph 26 above and the Interpretation concern whether the 
oaths taken by Members are valid under BL 104 and Cap. 11 for the purpose of 
assuming office of LegCo Members.  The issue of breach of oath under BL 79(7) 
was not considered in these cases.   
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33.  According to the Interpretation, the taking of the oath stipulated by 
BL 104 is a legal pledge made by the specified public officers to PRC and 
HKSAR, and is legally binding.19  As such, in considering whether there is a 
breach of oath, members may consider whether or not the act of Dr CHENG is 
consistent with his pledge made under the LegCo Oath to PRC and HKSAR that 
he would uphold the Basic Law and swear allegiance to HKSAR of PRC. 
 
Previous consideration by the Committee on Rules of Procedure and the 
Investigation Committee in respect of the motion to censure Hon KAM Nai-wai  
 
34. What behaviour should be regarded as falling within the meaning 
of "misbehaviour" or "breach of oath" under BL 79(7) was considered by the 
Committee on Rules of Procedure ("CRoP") in 1999.  CRoP studied the practice 
of overseas legislature and noted that in none of the overseas legislatures had it 
been possible to draw up an exhaustive list of misconduct, or the types of 
sanction which might be imposed.  Each case was judged by the House 
according to the degree of seriousness involved.  It is also noted that these 
overseas legislatures upheld the guiding principle that the House should 
exercise its penal jurisdiction as sparingly as possible and only when satisfied 
that it was essential to do so in order to provide reasonable protection for the 
House and its Members.20  After deliberation, CRoP concluded that it would be 
more appropriate for the Council of the day to make a decision on the kind of 
behaviours which would be regarded as "misbehaviour" or "breach of oath" 
leading to the disqualification of a Member from office under BL 79(7).21   
 
35. The meaning of "misbehaviour" was also considered by the 
Investigation Committee established to consider a motion to censure a Member 
Hon KAM Nai-wai ("the former IC").  After deliberation, the former IC 
concluded that it was by no means easy to formulate clear and explicit criteria 
for defining "misbehaviour".  It further observed that while BL 79(7) has not 
explicitly stipulated that "misbehaviour" should cover only the conduct of 
Members in the discharge of their duties as Members, the mechanism in 
question should not be applicable to conduct purely related to a Member's 
personal or private life, unless such conduct seriously affect the reputation of 
LegCo as a whole.22   
                                           
19 The Interpretation, paragraph 3.  
20 Progress Report for the period July 1998 to April 1999 of the Committee on Rules of 

Procedure of the Legislative Council at page 17, paragraph 2.47. 
21 Ibid, at page 18, paragraph 2.49. 
22 Report of the Legislative Council Investigation Committee established under 

Rule 49B(2A) of the Rules of Procedure in respect of the Motion to censure 
Honourable KAM Nai-wai, paragraph 5.7.  



-  10  - 

Members' powers and privileges under Article 77 of the Basic Law and the 
Legislative Council (Powers and Privileges) Ordinance (Cap. 382) 
 
36. Article 77 of the Basic Law ("BL 77") provides that: 
 

"Members of the Legislative Council of the Hong Kong Special 
Administrative Region shall be immune from legal action in respect of 
their statements at meetings of the Council.". 
 

37. BL 77 is reflected in sections 3 and 4 of Cap. 382.  Section 3 
provides that: 
 

"There shall be freedom of speech and debate in Council or proceedings 
before a committee and such freedom of speech and debate shall not be 
liable to be questioned in any court outside the Council.".  

 
38. Section 4 of Cap. 382 further provides that:  
 

"No civil or criminal proceedings shall be instituted against any member 
for words spoken before, or written in a report to, the Court or a 
committee, or by reason of any matter brought by him therein by petition, 
Bill, resolution, motion or otherwise.". 

 
39. In the case of Leung and Yau, the following principles relating to 
LegCo Members' immunities were set out by CFI:23 
 

(a) the plain and ordinary meaning of the word "statement" used in 
BL 77 is to mean statements made by a LegCo member in the 
course of official debates on the floor of LegCo when exercising 
his powers and discharging his functions as a LegCo member;24 

 
(b) sections 3 and 4 of Cap. 382 do not add anything further and must 

be read consistently with the constitutional provisions of BL 77;25 
and  

 
(c) the plain words of sections 3 and 4 of Cap. 382 make it even clear 

that the immunity provided attaches only to words and speeches 
(spoken or written) in relation to debates in LegCo meetings.26   

                                           
23 HCAL 185/2016 and HCMP 2819/2016. 
24 Ibid, at paragraph 86. 
25 Ibid, at paragraph 88. 
26 Ibid.  
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40. Applying the above principles to the present case, since 
Dr CHENG's act did not involve making statements, spoken or written, in the 
course of LegCo debates, we do not consider that the protection provided in 
BL 77 and Cap. 382 would apply.   
 
 
Matters that may be taken into consideration by Investigation Committee  
 
41. Rule 73A(2) of RoP states that the Investigation Committee shall 
be responsible for establishing the facts stated in the motion moved under 
Rule 49B(1A) of RoP (Disqualification of Member from office), and giving its 
views on whether or not the facts as established constitute grounds for the 
censure. 
 
42. In considering the Motion, with reference to the issues set out in 
the above paragraphs, members may wish to deliberate and make decisions on 
the following matters: 

 
(a) while the mock-ups of the national flag and regional flag 

concerned may not conform to the specifications set out in the 
relevant Ordinances, whether they so closely resemble the national 
flag or regional flag as to lead to the belief that the copy in 
question is the national flag or regional flag;  

 
(b) the nature of Dr CHENG's act vis-a-vis the mock-ups of the 

national flag and regional flag concerned and his intention at the 
time of the act;  

 
(c) the relationship between Dr CHENG's act and his pledge made 

under the LegCo Oath to PRC and HKSAR that he would uphold 
the Basic Law and swear allegiance to HKSAR of PRC;  

 
(d) the types of behaviours which would be considered to be 

"misbehaviour" or "breach of oath" leading to the disqualification 
of a Member from office under BL 79(7) – whether different 
considerations should apply with regard to the level of gravity of a 
Member's alleged misbehaviour; and  

 
(e) the standard of proof required for determining whether the alleged 

misbehaviour is substantiated.  
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Conclusion 
 
43. This paper has identified issues which may assist IC in coming to 
an independent decision on whether the facts stated in the Motion are 
established and whether or not the facts as established constitute sufficient 
grounds for the censure of Dr CHENG under BL 79(7). We are prepared to 
advise on any other issues that the Investigation Committee considers are also 
relevant. 
 
 
 
 
Prepared by 
 
Legal Service Division  
Legislative Council Secretariat 
29 March 2017 
















































































































































