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Legislative Council
Panel on Administration of Justice and Legal Services

Legal Aid Services Council’s Proposals on
the provision of legal advice services for persons detained in police stations

PURPOSE

This paper briefs Members on the findings and recommendations of a
study on “Legal Assistance to Detainees at Police Stations” completed by the
Legal Aid Services Council' (“LASC”). LASC’s recommendations as
extracted from LASC’s Annual Report 2015-16 are set out at Annex.

BACKGROUND

2. In November 2009, LASC’s Interest Group on Scope of Legal Aid
embarked on a study on whether legal assistance should be extended to cover
persons detained by law enforcement agencies in Hong Kong. When
conducting the study, LASC met with relevant stakeholders, including the two
legal professional bodies, LAD, Duty Lawyer Service and law enforcement
agencies. LASC also carried out a comparative study of the provision of legal
assistance in five other jurisdictions, i.e. England and Wales, Scotland, Taiwan,
New Zealand and Ontario of Canada.

RECOMMENDATIONS OF LASC

3. In its submission to the Government in February 2016, LASC
recommended that a publicly funded scheme should be made available to ensure
that detainees could have access to legal advice on their rights once their liberty
IS restricted.

4. LASC proposed that the service be introduced on a pilot basis,
implemented in stages and kept under review. As a start, four representative
police stations may be identified for the pilot scheme which should be

1 LASC is a statutory body set up in 1996 under the Legal Aid Services Council Ordinance

(Cap. 489) to oversee the administration of legal aid services provided by the Legal Aid
Department (“LAD”), and to advise the Chief Executive on legal aid policy.
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implemented for no longer than two years. An interim review after the first
year and a comprehensive review after the second year are recommended.
LASC considered that any possible logistic or financial concerns can best be
tested out in a single or a series of progressive pilot schemes so that the relevant
issues can be identified and resolved through further discussions. Subject to
the outcome of the review, LASC held the view that the service may be
extended to other police stations and law enforcement agencies.

5. The key features of LASC’s proposed pilot scheme are summarised
below —

(@) the scheme should cover the period when the individual is detained (i.e.
when his liberty is restricted in a police station) but should not cover
legal advice to detainees after a charge has been laid (i.e. during the
“police station to court” period);

(b) while LASC has not made a firm recommendation on whether the
advice should be subject to a time limit and if so, how much time
should be spent on giving such advice, the majority view was that the
service to be provided to a detainee should not last for more than one
hour. The attending lawyers should use their professional judgement
to decide how much time should be spent on each case, and may extend
the service beyond the time limit in such cases as serious offences or
special circumstances where the detainee has difficulty in understanding
the advice;

(c) the scheme should cover a lawyer’s attendance at the police station to
give legal advice to the detainee in person because face-to-face contact
will enable the lawyer to better elicit and understand the detainee’s
concerns and needs. However, to enable quick legal assistance, initial
advice may be provided over the telephone (see paragraph (e) below
also);

(d) the service should be extended only to persons where bail is refused by
the police or where the detainee cannot afford the bail money;

(e) a call centre, supported by lawyers with experience in criminal practice
(“Centre Lawyers”), may be set up to provide initial telephone advice to
detainees. The Centre Lawyer may contact Duty Lawyers (i.e. lawyers
on a pre-approved panel of eligible lawyers) to meet with detainees in
police stations as necessary; and
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(F) the initial legal advice session should be free of charge and non means
tested. Subsequent visit to a detainee, if any, should be subject to a
means test similar to the Duty Lawyer Scheme and a contribution in the
range of $500 to $1,000 payable by the detainee.

6. As for implementation, LASC has considered whether the proposed
scheme can be incorporated into the existing legal aid schemes under LAD.
However, the existing legal framework does not permit the extension of legal aid
to a detainee prior to charge. Besides, a means test is the pre-requisite of the
grant of legal aid certificates and this is not feasible in the urgent setting of
granting immediate legal advice to a detainee in a police station. In the
circumstances, LASC considers it more appropriate to provide legal advice to
detainees through an administrative scheme to be implemented on a pilot basis
initially.

WAY FORWARD

7. As LASC’s proposal to establish a publicly funded scheme to provide
legal advice to detainees would entail substantial financial and operational
implications, relevant bureaux and departments have been carefully examining
the feasibility after receiving LASC’s recommendations. Upon completion of
the internal deliberation process, we will report to this Panel again on the
recommended way forward.

ADVICE SOUGHT

8. Members are invited to note the recommendations of LASC.

Home Affairs Bureau
July 2017
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The Interest Group on Scope of Legal Aid (IG) of this
Council has been invited to study whether legal aid
should be extended to cover legal assistance for
persons detained by law enforcement agencies in
Hong Kong. Apart from meeting stakeholders, the
IG examined relevant legislation and statistics when
conducting the review. A comparative study of the
provision of legal assistance to detainees in 5 foreign
jurisdictions, i.e. England and Wales, Scotland, Taiwan,
New Zealand and Ontario of Canada was also carried
out to gain more understanding on the scope and
delivery of such legal assistance to detainees overseas.
The findings of the IG's study on the provision of legal
assistance to detainees at police stations are given in
the ensuing paragraphs.

Under the Criminal Law in Hong Kong, all persons
should be equal before the courts and tribunals. One
is presumed innocent and the burden of proving quilt
is on the prosecution. Everyone shall be entitled to
a fair and public hearing, and not be compelled to
testify against one’s own interest or to confess guilt.
The rights to confidential legal advice, access to timely
advice by lawyers and for legal representations in
court are means to ensure that the basic rights are
protected. However, concerns have been raised for
timely access to a lawyer so that a detainee’s rights
could be properly protected before he is interrogated.
There has been suggestion of providing a lawyer to
a detainee by way of legal aid when he is unable to
afford one.

At present, there is no public scheme intended to
cover the period where a person’s liberty is restricted
and before he is brought before a Magistrate. Hong
Kong has retained the common law right of silence.
Only a person who is reasonably suspected to have
committed an offence will be cautioned as prescribed
in the procedural rules issued by the Security Bureau.
The caution is the first notice to a person of his rights
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to silence. The exercise of that right may not be most
clear to a person who is detained at a law enforcement
facility.

After careful consideration of all relevant issues, the
Council agrees to the IG's recommendations that a
publicly funded scheme should be made available to
protect the legal rights of detainees.

Scope of the Service

1. The purpose of the scheme is to ensure that
detainees could have access to legal advice on
their rights once their liberty is restricted.

2. Such scheme should cover the period when the
individual is detained, i.e. his liberty is restricted
in a police station. However, it should not
cover legal advice to detainees after a charge
has been laid, i.e. during the “police station to
court” period, because the time gap between
charge and appearance before the Magjistrate is
normally very short unless bail is given, and legal
advice and assistance is provided by the Duty
Lawyer Service (DLS) once the matter has been
referred to the Magistrate’s Court.

3. Initial advice should be made available to
detainees.

4. Although consensus could not be reached on
whether the advice should be subject to a time
limit and, if so, how much time should be spent
on giving such advice, the majority considered
that the service should not last for more than
one hour.
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k'Legal Advice

Lawyers should use their professional judgment
to decide how much time should be spent on
each case. Discretion may be given to extend
the service beyond the limit in specific cases e.q.
serious offences or special circumstances where
the detainee has difficulty in understanding the
advice.

The service should cover a lawyer’s attendance
at the police station to give legal advice to the
detainee in person because a lawyer may be
better to elicit and understand the detainee’s
concerns and needs when meeting with him
face-to-face. The advice will thus be tailor-made
to that detainee’s circumstances.

Nevertheless, not all detainees will request or
need the advice to be rendered by the lawyer in
person. In order to enable quick legal assistance
to those in need, initial advice may be provided
over the telephone. If necessary, lawyers may
also give face-to-face advice.

The service should be extended only to persons
where bail is refused by the police, or where the
detainee cannot afford the bail money. To avoid
the abuse of the proposed service, the definition
of target recipients should be further elaborated
if it is considered necessary.
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Delivery of the Service

Every scheme covered in the comparative study
involves a call centre that manages all requests for
legal advice (or legal representation). Similarly, there
has been suggestion of setting up a call centre
serving as the initial contact point for detainees. The
call centre, supported by lawyers with experience in
criminal practice (“Centre Lawyers”), will provide initial
telephone advice to detainees. The Centre Lawyer
may contact lawyers on a pre-approved panel of
eligible lawyers (“Duty Lawyers”) to provide timely
legal advice at police stations for cases where it is so
warranted. Stationing a lawyer in the police station
has also been suggested for quicker access to the
service.

Financial Eligibility and Contributions

The initial legal advice provided to detainees should
be free of charge. However, if there is a subsequent
visit to a detainee, a means test which is similar to
that in place in the Duty Lawyers Scheme and simple
and easy to administer should be imposed, and
a contribution of $500 to $1,000 should be made
payable by the detainee.

Implementation

The proposed service should be introduced on a
pilot basis, implemented in stages and kept under
monitor and review. As a start, 4 representative police
stations may be involved in the pilot scheme. To
make the pilot scheme meaningful, the selection of
appropriate police stations and the support of the
Hong Kong Police Force are important. There has
also been suggestion of confining the service of the
pilot scheme to only certain types of offence; or the
more vulnerable groups in the community such as
people aged below 18 or above 65; people who
have difficulties in speaking and/or understanding



RWINBHALEE ALTRIEESEAVEE) Legal Assistance to Detainees at Police Stations

29

+ o RBHBNH S EERT
PR B AR IR B0 75 X T
B -

AR BEBEATAZBME
WERETHEFRTRIETH
BREREATREREZER
& ERAIESIAE MR XI#ED
REBRBREEHREBERER
BOERARREINBAL > I
AITHEREBESE - o &
FHE—ERER > EERREAR-E
BEMBNE AL  $BEH
RBELE "EEEZHER, B
FRFERIRAL IR EIBDE - BA 0 B
BINEA LT RERB O E R
BESRBIENVNSFAHLESAE
JMEE > CEEOHELER
HFXLHMIEHETE - HEE
ELEE 0 TEBNE BRE
BT EA L EMERBBERETH
AR - AR ERBATRF
BEBER  BREAMEENR
R ANRSEER B88
BARBAE -

FELB/NE ) BT SHE
ZRBWARITHEEEEEN
EEATE - AR ERITEBIE
BT EERAEREZRETER
M AL 5 LSt - JERIERD
EEVAEHRBFABBREEE
BAARY MEBREE £/
BINEATRENFESNIE
BXENERTEATITH -
It TEEUNE ) BRLUTEGH
M ARINE ATREER
SEEBEREE -

Cantonese or Putonghua or English; and/or identified
mentally disabled persons. The financial implications
of the pilot scheme will vary, depending on the
scale of the service to be provided and the means of
delivering the service.

The pilot scheme should be implemented for no
longer than two years. An interim review after the
first year and a comprehensive review after the
second year are recommended. Whether IT measures
could be adopted to deliver the legal assistance and
whether the service should be extended to cover legal
representation are subject to further consideration
after the pilot scheme has been put in place. Besides,
there has been concern as to whether the service
should cover the "police station to court” period as in
some cases the Police may continue to question the
detainees after a charge has been laid. Concern has
also been raised as to whether the actual time spent
in representing a detainee could be restricted to less
than one hour, particularly when a written statement is
to be taken word by word from the detainee instead of
a video interview. Therefore, to address the concerns,
data should be collected for analysis and review of the
pilot scheme. Subject to the outcome of the review,
the service may be extended to other police stations
and law enforcement agencies i.e. the Immigration
Department, the Customs & Excise Department, and
the Independent Commission Against Corruption.

Consideration has been given as to whether the
proposed service can be grafted onto the existing
legal aid schemes under the Legal Aid Department.
However, the existing legal framework does not permit
the extension of legal aid to a detainee prior to charge.
Besides, a means test is the prerequisite of the grant
of a legal aid certificate and this will not be feasible
in the urgent setting of granting immediate legal
assistance to a detainee. In view of the circumstances,
it is considered more appropriate to provide legal
assistance to detainees through an administrative
scheme.
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The Council considered the foregoing
recommendations fair and reasonable though it has
only limited manpower and resources to collect all
relevant views from the law enforcement agencies,
DLS and the two legal bodies when the proposals
were discussed within the Council’s Interest Group.
The Council also considered that any possible logistic
or financial concerns can best be tested out in a
single or a series of progressive pilot schemes so that
any technical issues can be identified and resolved
through further discussions.

The Council submitted the above recommendations
to the Chief Executive on 2 February 2016 and has
urged the government to seriously consider an early
implementation of the recommendations without
delay.
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