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File Ref: B&M/2/1/63C 
 
 

LEGISLATIVE COUNCIL BRIEF 
 

BANKING ORDINANCE (CHAPTER 155) 
 

BANKING (DISCLOSURE) (AMENDMENT) RULES 2016 
 

BANKING (SPECIFICATION OF CLASS OF EXEMPTED 
CHARGES) (AMENDMENT) NOTICE 2016 

 
 
INTRODUCTION 
 

For the purpose of implementing, or facilitating the 
implementation of, the latest international standards for banking 
regulation in Hong Kong, the Acting Monetary Authority (“MA”) has 
made – 

 
(a) the Banking (Disclosure) (Amendment) Rules 2016 (“BDAR 

2016”) (Annex A), principally to introduce, for authorized 
institutions1 (“AIs”), the revised Pillar 3 disclosure requirements 
published by the Basel Committee on Banking Supervision 
(“BCBS”) in January 2015 (“2015 Basel Package”); and 

    
(b) the Banking (Specification of Class of Exempted Charges) 

(Amendment) Notice 2016 (“the Amendment Notice”) (Annex 
B), to provide a degree of exemption from certain limitations 
imposed under the Banking Ordinance on the creation by an AI 
of security in the form of charges over the AI’s assets.  

 
 
JUSTIFICATIONS 
 
Banking (Disclosure) (Amendment) Rules 2016  

                                                       
1  Authorized institutions refer to licensed banks, restricted licence banks, and deposit-taking 

companies authorized under the Banking Ordinance. 
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2. The BCBS, of which Hong Kong is a member, is the 
international body that sets standards on banking regulation with a view 
to enhancing financial stability.  The existing Basel framework 
comprises three mutually reinforcing “pillars” designed to address the 
risks faced by banks.  Pillars 1 and 2 prescribe the calculation of a series 
of minimum capital adequacy ratios and a corresponding supervisory 
review process respectively, whereas Pillar 3 requires public disclosure of 
key information on the capital, liquidity, and risk exposures to facilitate 
risk assessment in relation to banks and enhance market disciplines.   
 
3. In January 2015, the BCBS published the latest Pillar 3 
disclosure requirements, which aim to improve the comparability and 
consistency of disclosure between banks and across jurisdictions.  The 
BDAR 2016 seeks to apply these disclosure requirements to locally 
incorporated AIs.  It is incumbent upon Hong Kong, a major 
international financial centre, to adopt the revised Pillar 3 disclosure 
requirements, so as to ensure that regulatory disclosures made by AIs are 
consistent with the international standards.   
 
4. The 2015 Basel Package focuses on the disclosure of 
information relating to the risk-weighted assets (“RWA”)2 of AIs.  It 
prescribes a set of standard templates for banks to make disclosure at 
specified frequencies (i.e. quarterly, semi-annually or annually) in respect 
of a series of risks.  The existing disclosure requirements put in place 
under the previous Basel framework will be substantially replaced as a 
result.  In line with the established practice for codifying Basel standards, 
the standard templates will be specified by the MA for use by AIs under 
section 6(1)(ab) of the Banking (Disclosure) Rules (“BDR”).3  
 
5. Taking this opportunity, the MA also proposes to introduce 
amendments to the BDR to –   

 

                                                       
2  RWA is a key component for calculating the minimum capital requirement of a bank under the 

BCBS capital framework.  
 
3  For example, disclosure standards forming part of the Basel III framework in respect of the 

definition of regulatory capital, the liquidity coverage ratio and the leverage ratio were introduced 
via amendments to the BDR in 2013 and 2014.  

 



 

3 
 

(a) address the lack of quarterly disclosure in Hong Kong of certain 
key regulatory capital and leverage ratios (and their constituent 
components), as identified by the BCBS under its Regulatory 
Consistency Assessment Programme (“RCAP”). 4   It is 
important to note that the new quarterly disclosure rules relate 
only to the disclosure of selected key regulatory requirements.  
They do not mandate more generalized quarterly financial 
reporting requirements for AIs; and 

 
(b) revise the existing provisions of the BDR5 in relation to the 

financial disclosure requirements for locally incorporated AIs (as 
opposed to regulatory disclosures required for prudential reasons) 
to remove duplication and inconsistencies with similar 
requirements that already exist in applicable financial reporting 
standards with which such AIs are required to comply under the 
Companies Ordinance (Cap. 622).  This should in turn facilitate 
disclosure by the industry as AIs will only need to refer to a 
single set of standards (i.e. the applicable financial reporting 
standards) for making financial disclosures, instead of having to 
observe two sets of standards containing definitional differences 
in certain areas. 

 
6. The proposed new disclosure requirements are applicable to 
locally incorporated AIs, except for any such AIs that have been 
exempted by the MA under section 3 of Part 1 of the BDR (by virtue of 
their relatively small size of operation in terms of total assets and total 
deposits from customers).  Resulting from the proposed new disclosure 
requirements, a few consequential amendments (mainly definitional in 
nature) applicable to disclosure by overseas-incorporated AIs are also 

                                                       
4  The BCBS has been conducting the RCAP since 2012 to evaluate the compliance of member 

jurisdictions’ regulatory frameworks with the minimum Basel III standards and other prevailing 
capital standards published by the BCBS.  In a report published by the BCBS in 2015, it was 
observed that Hong Kong lacked the quarterly disclosure requirements specified by the BCBS for 
key regulatory ratios. 

 
5 The existing provisions under the BDR require banks to disclose both (i) “regulatory disclosures” 

promulgated mainly by the BCBS; and (ii) “financial disclosures” primarily driven by the Hong 
Kong Financial Reporting Standards (“HKFRS”).  It is no longer desirable for the BDR to continue 
to prescribe disclosure requirements associated with the financial disclosures, because (i) all locally 
incorporated AIs are required by the Companies Ordinance to make financial disclosures in annual 
financial statements in compliance with the HKFRS; and (ii) focusing Pillar 3 reports on regulatory 
disclosures is a consistent practice adopted by banking supervisors internationally.  
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included as part of the BDAR 2016.  
 
Banking (Specification of Class of Exempted Charges) (Amendment) 
Notice 2016 
 
7. Following calls to improve transparency and reduce counterparty 
risk in the over-the-counter (“OTC”) derivatives markets in the aftermath 
of the global financial crisis, the BCBS and the International Organisation 
of Securities Commissions (“IOSCO”) jointly promulgated in 2013 a set 
of standards on margin requirements for OTC derivatives that are not 
cleared through central counterparties.  The IOSCO further issued a set 
of risk mitigation standards for non-centrally cleared OTC derivatives in 
2015.  
 
8. As a member of the BCBS and the IOSCO, it is incumbent upon 
Hong Kong to implement the internationally agreed margin and risk 
mitigation standards.  During consultation on the proposals for the local 
implementation of these standards, the Hong Kong Monetary Authority 
(“HKMA”) noted the industry’s concern that the exchange of initial 
margin between an AI and its counterparty in an OTC derivative 
transaction as required under the proposals would create a “charge” as 
defined under section 119A(1) of the Banking Ordinance, and thus have 
implications for AIs’ compliance with the limitation under section 119A(2) 
of the Ordinance.  
 
9. Section 119A of the Banking Ordinance governs the creation by 
a locally incorporated AI of charges over its assets.  Under section 
119A(2), except with the approval of the MA, an AI is prohibited from 
creating charges under certain circumstances (e.g. if the aggregate value 
of all charges existing over its total assets is 5% or more of the value of 
those total assets).  The limitation does not apply to the classes of 
charges specified in the Banking (Specification of Class of Exempted 
Charges) Notice.     
 
10. To facilitate the industry’s compliance with the latest margin and 
risk mitigation standards, HKMA considers it necessary to exempt, by 
way of making the Amendment Notice, charges relating to the provision 
of initial margin for OTC derivative transactions from the aforesaid 
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prohibition, up to a value equivalent to 5% of an AI’s total assets.  This 
approach aims to strike a balance between facilitating the implementation 
of the BCBS-IOSCO standards and preserving the integrity of section 
119A, which is to limit the extent of charges that can be created by an AI 
over its total assets. 
 
 
THE SUBSIDIARY LEGISLATION 
 
Banking (Disclosure) (Amendment) Rules 2016  
 
11. The key amendments proposed in the BDAR 2016 are as follows 
– 

 
2015 Basel Package 
 
(a) A new Part 2A is added to outline the key requirements and 

disclosure frequency for each standard disclosure template 
in accordance with the 2015 Basel Package, together with 
the requirement that, where appropriate, quantitative 
disclosures should be accompanied with a qualitative 
explanation of any material changes observed during the 
current reporting period;  

 
(b) The existing Parts 5, 6 and 7 of the BDR that contain the 

regulatory risk disclosures, to be superseded by the new 
disclosure requirements, are repealed and replaced by the 
new Part 2A referred to in paragraph 11(a) above;  

 
(c) The existing sections 3, 6 and 8 of the BDR are revised to 

reflect the requirements in the 2015 Basel Package 
regarding disclosure frequencies, the medium and location 
of disclosure, as well as the quality assurance of 
information disclosed;   

 
Quarterly disclosures 
 
(d) The existing section 14 of the BDR (on frequency of 

disclosure requirements) is revised to give effect to 
quarterly disclosure requirements under the new Part 2A 
and new Part 2B of the BDR.  The new Part 2B prescribes 



 

6 
 

the quarterly disclosure requirements of the key capital and 
leverage ratios and their constituent components; 

 
Financial disclosure requirements 
 
(e) The existing sections 19, 20, 21, 22, 32, 33, 34, 36, 37, 38, 

39, 40, 41, 42 and 43 of the BDR are repealed to avoid 
duplicating the financial disclosures requirements where 
similar requirements already exist in applicable financial 
reporting standards with which compliance is required 
under the Companies Ordinance; and  

 
(f) A new section 29B is added, and the existing section 35 of 

the BDR revised, to require AIs to make and maintain an 
appropriate level of interim and annual financial disclosures 
in accordance with the applicable financial reporting 
standards. 

  
Banking (Specification of Class of Exempted Charges) (Amendment) 
Notice 2016 
 
12. The Amendment Notice seeks to revise the existing Banking 
(Specification of Class of Exempted Charges) Notice (Cap. 155K) to 
include a new class of charge to be exempted from the limitation under 
section 119A(2) of the Banking Ordinance.  In other words, section 
119A(2) will not apply to charges that are created in connection with the 
provision of initial margin for any OTC derivative transaction and the 
aggregate current book value of which does not exceed 5% of the current 
book value of the total assets (excluding contra items) of the AI. 
 
 
LEGISLATIVE TIMETABLE 
 
13. The two pieces of subsidiary legislation will be published in the 
Gazette on 30 December 2016 and tabled at the Legislative Council at its 
sitting of 11 January 2017.  Subject to negative vetting by the 
Legislative Council, the BDAR 2016 and the Amendment Notice are 
expected to come into operation on 31 March 2017 and 3 March 2017 
respectively.  
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IMPLICATION OF THE PROPOSALS 
 
14. The amendments proposed in the BDAR 2016 are consistent 
with international disclosure standards for banks.  The enhanced 
disclosure requirements will promote risk management and the exercise 
of market discipline in relation to banking activities, and hence contribute 
to the overall stability of the banking system. 
 
15. The proposed Amendment Notice will clarify the treatment of 
initial margin arising from OTC derivative transactions under section 
119A of the Banking Ordinance, thereby facilitating the implementation 
of the BCBS-IOSCO standards. 
 
16. The two pieces of subsidiary legislation are in conformity with 
the Basic Law, including the provisions concerning human rights.  The 
proposed amendments will not affect the current binding effect of the 
Banking Ordinance. 
 
 
PUBLIC CONSULTATION 
 
17. At the meeting of the Legislative Council Panel on Financial 
Affairs on 23 May 2016, HKMA briefed members on the key features of 
BDAR 2016. 
 
18. HKMA has engaged the banking industry in formulating the 
proposals contained in the BDAR 2016 through a consultation initiated in 
December 2015.  In addition, in accordance with section 60A of the 
Banking Ordinance, the MA issued a draft of the relevant provisions to 
consult the Financial Secretary, the Banking Advisory Committee, the 
Deposit-taking Companies Advisory Committee, the Hong Kong 
Association of Banks, and the Hong Kong Association of Restricted 
Licence Banks and Deposit-taking Companies in October 2016.  
General support was received for the amendments.  Relevant technical 
or drafting comments have been addressed in the finalised rules as 
appropriate, and the intents of certain provisions have been clarified. 

 
19. In respect of the Amendment Notice, HKMA consulted the 
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banking industry in November 2016 and received responses indicating 
general support for the amendment. 
 
 
PUBLICITY 
 
20. We will issue a press release upon the issuance of this 
Legislative Council brief.  HKMA will also issue a circular letter to all 
AIs.   
 
 
ENQUIRIES 
 
21. Enquiries should be directed to Ms Eureka Cheung, Principal 
Assistant Secretary for Financial Services and the Treasury (Financial 
Services), at 2810 2067, or to the following officers of HKMA: (i) Mr. 
Richard Chu, Head (Banking Policy), at 2878 8276 for matters 
concerning the BDAR 2016; and (ii) Mr. Thomas Wong, Acting Head 
(Banking Policy), at 2878 1219 for matters concerning the Amendment 
Notice. 
 
 
Financial Services and the Treasury Bureau 
Hong Kong Monetary Authority 
28 December 2016 
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