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THE DEPARTMENT OF JUSTICE (DoJ)’S RESPONSE TO  
THE LAW SOCIETY OF HONG KONG’S SUBMISSIONS ON THE 

EVIDENCE (AMENDMENT) BILL 2018 
  
 

 DoJ has on an earlier occasion responded to the Law Society’s 
comments and suggestions on the consultation draft of the Evidence (Amendment) 
Bill.1  On 24 January 2019, DoJ wrote to the Law Society to consult them 
regarding the Administration’s proposed amendments to section 55O(1)(e) in 
clause 5 of the Evidence (Amendment) Bill 2018 (the “Bill”).  The Law Society 
replied to DoJ on 26 March 2019.  DoJ now seeks to focus upon the Law 
Society’s latest submissions on the Bill. 

One-Third Discount on Sentence 

2. The circumstances under which a court would give a full one-third 
discount on the sentence to an accused who pleads guilty to the charge against 
him are a matter of the court’s discretion.  As stated by Silke VP in R v Kwok 
Chi Kwan [1990] 1 HKLR 293 and adopted in para 65 of HKSAR v Ngo Van Nam, 
CACC 418/2014, the rationale for allowing discounts from otherwise appropriate 
sentences to defendants who plead guilty is to give allowance for the remorse 
indicated by such a course; to assist in the saving of time; and to avoid the 
necessity for the bringing of witnesses to Court. 

3. It is confirmed in para 133 of Ngo Van Nam that one of the main 
purposes of the court giving this one-third discount to a defendant who pleads 
guilty is to encourage a guilty person to own up to the crimes he committed, so 
as to conserve the resources of the community and to ensure that justice can be 
administered more efficiently and matters can be concluded in the most 
expeditious manner.  “The main features of the public interest”, relevant to the 
discount for a plea of guilty, are “purely utilitarian” (para 171, Ngo Van Nam) 
and the Court of Appeal is satisfied that a discount of 20% from that taken for the 
starting point for sentence being the appropriate discount to be afforded to a 
defendant who pleads guilty only on the first day of trial reflects the reduced 
utilitarian value of the plea of guilty, in comparison to a plea of guilty intimated 
at an early stage (para 199, Ngo Van Nam).   

4. Para 215 of Ngo Van Nam confirms the discount to be afforded to 
a defendant who pleads guilty after arraignment but during the trial itself would 
usually be less than the 20% afforded to the defendant who pleads guilty on the 
first day of trial and will reflect the circumstances in which the plea was tendered. 
It includes the guilty plea following the holding of a voir dire and where the 

                                                                                                                                                                                     
1 https://www.legco.gov.hk/yr17-18/english/bc/bc105/papers/bc10520181210cb4-310-1-e.pdf 
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defence has sought to test some other aspect of the prosecution case. 

5. It is clearly stated that a discount for guilty plea is to give 
allowance for the remorse and the willingness to facilitate the course of justice.  
The purpose is purely utilitarian.  The utilitarian value of a guilty plea at an early 
stage is higher than a guilty plea at a later stage.  The admission of hearsay 
evidence is of no difference to the admission of other disputed evidence, e.g. a 
confession.  A guilty plea after the admission of hearsay evidence being 
contested and thereafter admitted does not reflect any remorse from the defendant 
or any acceptance to own up to the crimes he committed.  Time will be spent by 
the court as well as the prosecution and witnesses may have to be brought before 
the courts before there could be a ruling on the admissibility of the hearsay 
evidence.  Extra costs would also have been incurred if the accused’s legal 
representation is aided by public funds.  It is of a lower utilitarian value than that 
of a guilty plea before the evidence being tried and admitted.  In fact, for an 
accused to assume that no hearsay evidence may normally be relied upon and to 
wait and see if there may be any tactical advantage to be gained up to the time 
when the prosecution is able to confirm the position either way will be 
opportunistic.  For the reasons stated above, it is not considered necessary to 
have the admissibility of the hearsay evidence determined or the notice given 
before plea.  There is therefore no sufficient reason why the application of Ngo 
Van Nam should create injustice. 

6. The crux of the Law Society’s submissions is that the timing of 
giving a notice of hearsay by the prosecution poses an obstacle to the defendant’s 
enjoyment of the one-third discount for a timely plea of guilty, because the 
defendant would not be able to know whether the prosecution will adduce hearsay 
evidence against him until after his plea and would therefore somehow not be 
able to obtain proper advice on his plea before he is asked to tender his plea to 
the court.  In para 193 of the judgment of Ngo Van Nam, the Court of Appeal 
described it as a well-established and long-standing practice in Hong Kong of 
“not having regard to the strength of the prosecution case in determining the 
discount to be afforded to a defendant for his plea of guilty”, citing para 194 of 
Hughes LJ (later Lord Hughes)’s judgment in R v Caley (2013) 2 Cr App R (S) 
305 which gave three cogent reasons in support of this approach.  Furthermore, 
in para 201 (see also para 142), the Court of Appeal opined that there is 
considerable force in Hughes LJ’s observations in Caley that a distinction was 
drawn between: 

“…the first reasonable opportunity for the defendant to indicate his 
guilt and the opportunity for his lawyers to assess the strength of the 
case against him and to advise him on it … There may be other cases 
in which a defendant cannot reasonably be expected to make any 
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admission until he and his advisers have seen at least some of the 
evidence … Such cases aside, however, whilst it is perfectly proper for 
a defendant to require advice from his lawyers on the strength of the 
evidence (just as he is perfectly entitled to insist on putting the Crown 
to proof at trial), he does not require it in order to know whether he is 
guilty or not; he requires it in order to assess the prospects of conviction 
or acquittal, which is different.” (emphasis added)   

7. This view is also consistent with the practice as described by the 
Court of Appeal in para 231 that “a defendant is afforded not only the opportunity 
to be informed of the charge and, by provision of the Brief Facts, made aware of 
the prosecution case in summary but also has the opportunity to seek legal advice 
before being called upon to tender a plea to the charge.” 

8. Viewed against the above distinction, the proposition that a 
defendant should be first given notice of the prosecution’s intention to adduce 
hearsay evidence against him before he can obtain proper advice on his plea falls 
within the second category identified by Hughes LJ, which is irrelevant to the 
court’s consideration of the timeliness of a guilty plea.  In the normal course of 
events, by the time a defendant is reasonably expected to tender his plea, the 
prosecution would have already served on him/her the charge sheet/summons, 
Summary of Facts/Brief Facts, and documentary evidence (such as cautioned 
statements and photographs) and statements of witnesses which the prosecution 
intends to call, and any unused materials requested by the defence.  Furthermore, 
to comply with the prosecution’s proactive and continuing duty of disclosure, if 
the prosecution has already decided at that stage to adduce and rely on hearsay 
evidence against the defendant, the prosecution is also required to serve such 
hearsay evidence on the defence, despite not being required to give the notice of 
hearsay at that stage.2  The defendant would already have sufficient materials 
and “at least some of the evidence” (the phrase in Caley above) to know the 
prosecution’s case against him for the purpose of knowing “whether he is guilty 
or not”, and if need be, with appropriate advice.  To insist upon being also given 
the notice of hearsay before a plea is tendered would be to require the prosecution 
to inform the defendant the precise way in which it will prove its case against 
him/her, which only goes to “the prospects of conviction or acquittal”, being a 
different matter. 

9. Hearsay as well as other evidence in the prosecution bundle may 
require investigation.  There is no reason why hearsay evidence should 

                                                                                                                                                                                     
2 Logically speaking, that must include cases where the prosecution’s case against the defendant is based wholly 

or substantially on hearsay evidence, because in these situations, the advising counsel (or the relevant law 
enforcement agency in the absence of legal advice), in deciding to initiate prosecution, must have decided to 
adduce and rely on hearsay evidence against the defendant. 
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necessarily be treated differently because of the 14 days limit.  In any event, the 
court has power to extend a time limit for giving a hearsay notice or opposition 
notice under section 55L in clause 5 of the Bill. 

Condition of necessity: non-availability 
 
10. The Law Society asked the notion of “genuine unavailability” and 
not mere unwillingness to testify be more explicitly set out under the conditions 
of necessity (s.55O).  The Law Reform Commission of Hong Kong (the “LRC”) 
was very much alive to the above distinction, and came up with proposal 8 of the 
Core Scheme, which is adopted wholesale in s.55O.  Those conditions may thus 
reasonably be regarded as the LRC’s view of what amounts to genuine 
unavailability.  

11. In para 17 of its submissions on the consultation draft of the 
Evidence (Amendment) Bill, the Law Society referred to the expression “truly 
insurmountable difficulties” used by the Scottish Law Commission.  
Nevertheless, when this concept was reduced into statute, i.e. s 259(2) of the 
Criminal Procedure (Scotland) Act 1995 (quoted in para 5.87 of the LRC’s Report 
on Hearsay in Criminal Proceedings (the “Report”)), the conditions provided are 
essentially the same as those under our s.55O, except that one of the conditions 
under the Scottish law was not adopted by the LRC, i.e. (e) where the statement-
maker is called as a witness and either refuses to swear or, having been sworn, 
refuses to give evidence.  The reason is plainly to address the concern that 
hearsay evidence should not be admitted simply because of the unwillingness on 
the part of a declarant to attend to testify orally. 

12. Regarding the standard of proof, s 55O(4)(a) already provides that 
if the applicant is the prosecution, the standard required to prove the condition of 
necessity is beyond reasonable doubt. 

13. In respect of the condition of threshold reliability in s 55P, the 
wording of “reasonable assurance that the evidence is reliable” already signifies 
a stronger test than prima facie and when combined with the various indicia in 
section 55P(2) as to its meaning, it can provide sufficient safeguard against too 
loose an approach to admissibility.  Reference can be made to para 9.56 of the 
Report which states, with reference to the formulation now adopted in s.55P(1) 
of the Bill, that “(t)he sub-committee considered the word ‘assurance’ to be 
particularly apt because it implied a reasonably high threshold which was 
appropriate for such a criterion.” 
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Deprivation of Cross-examination 

14. The Report discussed thoroughly whether or not “the absence of 
cross-examination of the declarant at trial” should be included as a factor in 
assessing “threshold reliability”.  The majority of the sub-committee decided 
against the inclusion.  The sub-committee noted that none of the legislative 
schemes for reform of the law of hearsay in other jurisdictions included a 
provision that the inability to cross-examine the declarant was a factor bearing on 
the admissibility of the hearsay statement.  (See para 9.61-9.63 of the Report.)  
DoJ therefore considers it not appropriate to depart from the sub-committee’s 
view.3 
 
15. The Government now proposes to amend s 55P(2) by deleting 
“must have regard” and substituting “may have regard only”. 

Government’s Committee Stage Amendments 

16. We thank the Law Society’s support to some of the Government’s 
Committee Stage Amendments (the “CSAs”).  Regarding the proposed 

                                                                                                                                                                                     
3 Inability to cross-examine should go to the weight of the hearsay, not admissibility.  The very purpose of the 

Bill is to admit hearsay evidence in certain situations.  It would be futile to ask the court to consider that there 
is no opportunity to cross-examine the hearsay maker in every application.  The various conditions which 
have to be satisfied before the court would exercise its discretion to admit hearsay evidence all serve as 
safeguards to ensure that a defendant’s right to a fair trial will not be jeopardised by his or her inability to 
cross-examine the declarant (see paras 9.65-9.80 of the Report).  The New Zealand decision quoted by the 
LRC is R v Hamer [2003] 3 NZLR 757 which was decided prior to the Evidence Act 2006.  At that time, the 
governing law was section 3(1)(a) of the Evidence Amendment Act (No 2) 1980 which provided for the 
admission of hearsay evidence on the ground of unavailability of witness, without incorporating any 
safeguards to ensure reliability of the hearsay evidence except providing in section 18 the general discretion 
to exclude admissible statement if its prejudicial effect would outweigh its probative value or if it was not 
necessary or expedient in the interests of justice to admit the statement.  It is therefore understandable for the 
New Zealand court in Hamer to lay down more detailed guidance on the application of section 18 of the 1980 
Act, requiring an assessment of the likely impact if it were possible to cross-examine the maker of the hearsay 
statement.  However, with the introduction of threshold reliability of “reasonable assurance” in the Evidence 
Act 2006, we do not see any express reference to “cross-examination” in the legislation.  Upon a cursory 
search of the cases decided after the 2006 Act, we do not find any case which has cited the test in Hamer either.  
As explained above, we think the various procedural hurdles which must be passed in order for hearsay 
evidence to be admitted are safeguards to address any potential danger of admitting unreliable hearsay 
evidence which is not test by cross-examination.  Viewed in this light, it would be circular and would not 
serve meaningful purpose to single out “inability to cross-examine” as a factor in assessing admissibility of 
hearsay evidence.  HKSAR v Lau Shing Chung Simon, FACC 6/2014 is no more than a re-statement of the 
well-established principles as to what constitutes hearsay and why it is generally inadmissible under common 
law (subject to exceptions).  As stated in para 9.61 of the Report, the majority of the sub-committee agreed 
to delete from the list of factors put forward in its consultation paper “the absence of cross-examination of the 
declarant at trial.”  Mr Justice Lunn apparently agrees that the absence of cross-examination is a matter which 
is relevant to the weight to be given to the evidence, rather than its admissibility.  In his Lordship’s view, if 
the purpose of proposal 12 in the Report was to establish threshold reliability admissibility only, the absence 
of cross-examination did not sit well with proposal 12(a)-(d), “which were matters directly so relevant”.  The 
absence of cross-examination seems to his Lordship a matter relevant to the weight to be given to the evidence 
but not to its admissibility.  The difficulty in asking judges to guess the effect of cross-examination is a valid 
consideration for not including “absence of cross-examination” as a factor in assessing threshold reliability. 
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amendments in ss 55P(2) and 55Q(5) to delete “must have regard” and 
substituting “may have regard only”, as explained in Explanatory Note no. 6 of 
the CSAs, the amendments are proposed to better reflect the policy intent that the 
factors listed s 55P(2)(a) to (e) and s 55Q(5)(a) to (e) are exhaustive. 

17. The proposed amendments to s 55P(2) is to implement Proposal 
12 of the Core Scheme in the Report.  The LRC noted in paragraph 9.64 of the 
Report that the umbrella clause in the proposal was not intended to add or subtract 
from the enumerated factors. 

18. The proposed amendments to s 55Q(5) is to implement Proposal 
15(b) of the Core Scheme in the Report that in reaching its decision on whether 
to direct the acquittal of an accused, the court shall have regard to the factors 
listed in s 55Q(5)(a) to (e). 

19. As far as the legislative intent is concerned: 

(1) There are strong policy reasons that the factors set out in the 
proposed new s 55Q(5) should be exhaustive.  There must be 
very cogent reasons for the judge to take the case away from the 
jury and hence the grounds on which the judge must direct the jury 
to acquit should be restrictive. 

(2) There are also respectable (even if less strong) policy reason to 
make the factors identified under the proposed new s 55P(2) 
exhaustive.  Those five factors already set out should reasonably 
have encapsulated those intended by the LRC.  The Government 
has already during the consultative and legislative processes made 
it clear (including as publicly made known before the Bills 
Committee) that the lack of cross-examination is not intended to 
be included for the purpose of section 55P.  In the unlikely event 
that there may be anything else not currently contemplated but 
discovered after enactment of the Bill, the fairness of the trial 
process can still be addressed by proper directions to the jury as a 
question of weight.  In determining the issue of admissibility by 
the judge, the court should not be overburdened with further 
factors not already generously covered under the five factors as 
articulated under s 55P(2).  In order for the reform to work, a 
judgement call must now be made and, in this context, the rules 
on admissibility should be clear and easy to apply even though 
they should not be at the expense of the fairness of the process.  
The Government is satisfied, unless the Legislative Council is able 
to identify anything which is missing and should have been 
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included, that a proper balance has been struck in making s 55P(2) 
exhaustive. 
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