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Explanatory Notes
Residential Care Homes (Elderly Persons) (Amendment) Bill 2018

1. In the past five years, the Licensing Office of Residential Care Homes for the
Elderly and the Licensing Office of Residential Care Homes for Persons with
Disabilities (collectively referred to as "Licensing Offices") of the Social Welfare
Department (SWD) received each year on average a total of about 300 complaints
relating to residential care homes for the elderly (RCHEs) and residential care
homes for persons with disabilities (RCHDs). In terms of subject matter, the
above complaints received mainly involved care services (about 40 per cent),
management (about 15 per cent), meals, environment and facilities (about 10 per

cent), and manpower arrangements (about 10 per cent), etc.'

2. As at end-June 2018, there were 736 RCHEs issued with licences. There are 655
RCHEs which registered by Body Corporate?, the proportion is nearly 90%,
which was much higher than that of 77.9% for all licensees. The remaining

distribution of licensees are partnership (7.06%) and solo proprietorships
(3.94%).

3. A majority of RCHESs are operated and registered in the name of body corporate,
even if it is an accident which leads to revoke of license or CoE, the principal can
continue to operate the business as long as they make change on the name of the
residential care home or transfer the licence. Under the current ordinance, the
principal does not own any liability and legal responsibility to manage or operate

the residential care home.

4. 1In 2015, there was allegedly letting elderly residents wait naked for showers in
full view of neighbors in Tai Po. The Director of Social Welfare (DSW) refused
its license renewal application, and move out all of the affected residents from the
premises. Three months after, there was an investor registered license for RCHEs
with the same address. There is transferal of licences to an offshore company 10
months after the operation which the new principal involved in the scandal of the

incident. In another words, the RCHE runs with another name only.

! Labour and Welfare Bureau-Replies to LegCo Questions: Improving service quality of private
residential care homes for the elderly and for persons with disabilities:
https://www.lwb.gov.hk/eng/legco/11012017_3.htm

? The paper of 7th meeting of Working Group on the Review of Ordinances and Codes of Practice for
Residential Care Homes (20 July 2018):

https://www.swd.gov.hk/storage/asset/section/2970/en/2018 7 20 paper.pdf



5. In United Kingdom, it adopted fit and proper persons as directors in section 5 of
Health and Social Care Act 2008 (Regulated Activities) Regulations 2014 that set
out the requirements including the individual is of good character, be able to
properly perform tasks that are intrinsic to their role and have the necessary
qualifications, competence, skills and experience. Besides, there are the grounds

of unfitness specified apply to the individual.’

6. The draft Bill references to decisions of board and appeals to municipal services
appeals board in section 17 of the Dutiable Commodities (Liquor) Regulations
(Cap. 109B). The liquor licence is only issue to “the applicant is a fit and proper
person to hold the licence which the application is only granted by a natural
person. This provided for a clear liability and legal responsibility of the licensee

to supervise and manage the licensed premises personally.

7. Thus, the draft Bill seeks to the enhancement measures of the granting licence, in
order to provide better quality care and protection mechanism to the resident in
RCHEs, by way of providing specific requirement to the application for and issue
of certificates of exemption or licences. It sets out the Director’s considerations
for the issue of a licence. Besides, the amendment imposes the restrictions on the
issue of CoE or licence. The director must consider the conviction record of the
proposed employee (home manager or health worker) at the residential care

home.

8. The draft bill is suggested to be enforce simultaneously with the Residential Care
Homes (Persons with disabilities) (Amendment) Bill 2018.

30 July 2018

® The Health and Social Care Act 2008 (Regulated Activities) Regulations 2014
https://www.legislation.gov.uk/ukdsi/2014/9780111117613/schedule/4
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Residential Care Homes (Elderly Persons) (Amendment) Bill 2018
Part 1
Ciause 1 1

A BILL
To

Amend the Residential Care Homes (Elderly Persons) Ordinance and the
Residential Care Homes (Elderly Persons) Regulation to Iist
specifically the licensing requirements for residential care homes.

Enacted by the Legislative Council.
Part 1
Preliminary

1. Short title

This Ordinance may be cited as the Residential Care Ilomes
(Elderly Persons) (Amendment) Ordinance 2018.

2. Enactments amended

(1) The Residential Care Homes (Elderly Persons) Ordinance
(Cap. 459} is amended as set out in Part 2.

(2) The Residential Care Homes (Elderly Persons) Regulation
{Cap. 459 sub. leg. A) is amended as set out in Part 3.

Residential Care Homes (Elderly Persons) (Amendment) Bill 2018
Part 2
Clause 3 2

Part 2

Amendments to Residential Care Homes (Elderly
Persons) Ordinance

3. Section 2 amended (interpretation)
Section 2—
Add in alphabetical order

“health worker ({=f&=) means any person whose name
appears on the register maintained by the Director under
section 5 of the Residential Care Homes (Elderly
Persons) Regulation (Cap. 459 sub. leg. A);

home manager (FE) means any person responsible for the
management of a residential care home;

licensee (¥FF8 A) means a natural person to whom a
certificate of exemption has been issued under section 7
or a person to whom a licence has been issued under
section 8;

operator ({3’23 means a legal or a natural person to whom
a certificate of exemption has been issued under section
7 or a person to whom a licence has been issued under
section 8;”.

4, Section 7 amended (application for and issue of certificate of
exemption)

Section 7(1—
Repeal paragraph (2)
Substitute




Residential Care Homes (Elderly Persons) {Amendment) Bill 2018

Clause 5 3

“(a) made to the Director in such form and manner as the
Director may determine, which includes listing a natural
person as the intended licensee; and™.

Section 8 amended (application for and issue of licence)
(1) Section 8(1)—

Repeal paragraph (a)

Substitute

“(a) made to the Director in such form and manner as the
Director may determine, which includes listing a natural
person as the intended licensee; and”.

(2) Section 8(3)—
Repeal paragraph (a)
Substitute

“(a) that, having regard to subsection (3A), the applicant or
any person the applicant proposes to employ at the
residential care home is not a fit person to operate, take
part in the management of ¢or be employed at the
residential care home;”.

(3) After section 8(3)—
Add
“(3A) For subsection (3){a), the Director must consider—

(a) the applicant’s reputation, character, reliability, so
that the person is capable of operating, qualified
and experienced to operate the residential care
home competently and honestly;

(b) whether the applicant is an undischarged bankrupt;

(c) whether, in the 5 years before the relevant
application, the applicant has entered into a

Part2
Clause 5

Residential Care Homes (Elderly Persons) (Amendment) Bill 2018

4

(d)

(&)

®
®

composition or scheme of arrangement with the
individual’s creditors;

whether the applicant or any person the applicant
proposes to employ at the residential care home as
a home manager has been censured, disciplined or
disqualified by any professional or regulatory body
in relation to any trade, business or profession;

whether the applicant has been convicted of an
indictable offence;

other conditions set out in section 10; and

where the applicant is or was the licence holder or
home manager of a residential care home under this
Ordinance or a residential care home for person
with disabilities under the Residential Care Homes
(Persons with Disabilities) Ordinance (Cap. 613)}—

(iy whether the applicant has been convicted of
an offence under this Ordinance, the
Residential Care Homes (Elderly Persons)
Regulation (Cap. 459 sub. leg. A), the
Residential Care Homes (Persons with
Disabilities) Ordinance (Cap. 613) or the
Residential Care Homes (Persons with
Disabilities) Regulation (Cap. 613 sub. leg.
A);

(ii) whether the applicant has failed to comply
with the regulations under the Residential
Care Homes (Elderly Persons) Regulation
(Cap. 459 sub. leg. A) or the Residential Care
Homes (Persons with Disabilities) Regulation
(Cap. 613 sub. leg. A); and

(iii) whether the applicant has failed to comply
with any requirement, order or direction made
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Part 2
Clause 6
6. Part 4A added
After Part 4—
Add

or given by the Director under this Ordinance,
the Residential Care Homes (Elderly Persons)
Regulation (Cap. 459 sub. leg. A), the
Residential Care Homes (Persons with
Disabilities) Ordinance (Cap. 613) or the
Residential Care Homes (Persons with
Disabilities) Regulation (Cap. 613 sub. leg.
A)”.

“Part 4A

Restrictions on Issue of Certificate of Exemption

or Licence

11A. Restrictions on issue of certificate of exemption or licence

(1) Unless the Director is satisfied that an applicant is a fit
and proper person to hold a licence, and will adequately
supervise or will ensure the adequate supervision of the
operation of residential care homes, the Director is
obliged to refuse the issue of a certificate of exemption
or a licence in respect of the application to be exempted,
licensed or renewed.

(2) Under the circumstances stated below, the Director must
not issue a certificate of exemption or a licence in
respect of the application to be exempted, licensed or
renewed—

Residential Care Homes (Elderly Persons) (Amendment) Bill 2018

Part 2
Clause 6

(@

®

©)

the applicant or any person the applicant proposes
to employ as a home manager or health worker at
the residential care home has been convicted of—

(i) any of the offences listed in the Schedule, and
has been awarded a punishment specified in
column 3 of the Schedule;

(i) inciting to commit any of those offences;

(iii) aiding, abetting, counselling or procuring the
commission of any of those offences;

(iv) conspiring to commit any of those offences;
or

(v) attempting to commit any of those offences;

where the applicant is or was the licence holder or
manager of a residential care home under this
Ordinance or a residential care home for person
with disabilities under the Residential Care Homes
(Persons with Disabilities) Ordinance {Cap. 613),
and the residential care home or residential care
home for person with disabilities has been
convicted of—

(i) an offence under section 6 or 21(1), (2), (3) or
4); or

(i) an offence under section 4 or 22(1), (2), (3) or
(4) of the Residential Care Homes (Persons
with Disabilities) Ordinance (Cap. 613);

where the applicant is or was the licence holder or
manager of a residential care home under this
Ordinance or a residential care home for person
with disabilities under the Residential Care Homes
{Persons with Disabilities) Ordinance (Cap. 613),
and—
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Part 2
Clause 7 7
(i) the application for a certificate of exemption,
a licence or renewal regarding the residential
care home or residential care home for person
with disabilities has once been refused; or
(iiy the certificate of exemption or licence of the
residential care home or residential care home
for person with disabilities has been cancelled
or suspended.”.
7. Section 25 added
After section 24—
Add

8.

“25. Restrictions on use and transfer of licences and certificates
of exemption

M

@

()

A person must not without the consent of the Director—
(a) transfer; or
(b) supply, permit or allow any other person to use,

any licence or certificate of exemption issued under this
Ordinance. ‘

A person must not, without the consent of the Director,
receive, obtain or use any licence or certificate of
exemption issued to any other person under this
Ordinance.

In granting the consent necessary under subsection (1) or
(2), the Director must consider the case as if it were an
application made under section 7 or 8.”.

Schedule added
At the end of the Ordinance—

Add

Residential Care Homes (Elderly Persons) {Amendment} Bill 2018

Part 2
Clause 8 8
“Schedule
[s. 11A]
Specified
ftem Offences punishment
1. Any offences under section 47 or 48 or  Any

Part XII of the Crimes Ordinance punishment
{Cap. 200)

Any offences involving violence Imprisonment™.




Residential Care Homes (Elderly Persons) (Amendment) Bill 20118
Part 3
Clause 9 9

Part 3

Amendment to Residential Care Homes (Elderly
Persons) Regulation

9. Section 2 amended (interpretation)
Section 2~

Repeal the definitions of health worker, home manager and
operaror,

Residential Care Homes (Elderly Persons} (Amendment) Bill 2018
Explanatory Memorandum
Paragraph 1 10

Explanatory Memorandum

The object of this Bill is to amend the Residential Care Homes
(Elderly Persons) Ordinance (Cap. 459) (Ordinance) and the
Residential Care Homes (Elderly Persons) Regulation (Cap. 459
sub. leg. A) (Regulation) to list specifically the licensing
requirements for residential care homes.

2. The Bill has 3 parts with 9 clauses.
Clanse 1 sets out the short title.

4. Clause 3 adds the definitions of health worker, home manager,
licensee and operator to section 2 of the Ordinance.

5. Clauses 4 and 5(1) amend sections 7 and 8 of the Ordinance
respectively to require the applicant of an application for a
certificate of exemption or a licence to list a natural person as the
licensee in the application.

6. Clause 5(2) and (3) amends section 8 of the Ordinance and sets out
the Director’s considerations for the issue of a licence.

7. Clause 6 adds a new Part 4A to the Ordinance to specify situations
where the issue of a certificate of exemption or a licence is
restricted.

8. Clause 7 adds a new section 25 to the Ordinance for the restrictions

on the use and transfer of permits and licences.

9. Clause 8 adds a new Schedule to the Ordinance to specify the
offences and corresponding punishments mentioned in the new
section 11A(2)(a)(i) under clause 6.

10. Clause 9 repeals the definitions of health worker, home manager
and gperator in the Regulation.




(2018 FHEREREIESE) - {2018 = EEBETHERBIEE)

i
{2018 FLEBRBEDRIIEZE) LN B
EIE
=k 5T (EEGERP)
ez . EHR 9. T X ) N
F1H
oy
1 BT woveoeeoee oo e eeeeeeeeeeeeseeeee s essss s st s st e 1
2. TEETRR ST cooeeeeeeee e semseseerserssessessseesesesessesossosse s omseness 1
E2E
5T (BB
3. CEAE R X 16 W )
4, TS 7 B SR B AT HEE T BB oo easemesnereerne 2
5. TEETE 8 HEEBAVEEE BB v meresemsseres s ss s scee 2
6. BIAES AA BT oo seossemmemmeemessemeeeseresesesesss s 4
F AT
BHE 2RISR IRATIRE]

11A. HERSEB R AERERARA e 4
7. FTAZE 25 2 cooveeeeeeeee oo eseseesesseseeemssemsensseseseeseesesees st ssasssne 5
25, B AR e BB R IRAVERA] e 5
8. FTATTZS woveoeeeereereeceeeeese s sessessesssesemmessesesessecssesssesesesscssssssssas s 6

BIZE e serssmssssansaesenss 6




W

(2018 EZERIBEDRBIER)

ENCIEES
51

feaT (ZEElREpl) R (ZFERAGD - VB ERFENEX -

EIILEEHIE -
BLE
H=
e
AEBIES A (2018 SE2EERAEEDIRG) -

EETHOCTER]

(1) (ZFERESD & 459 BFETEE] - EET07=0IRE 2
B -

) (ZEEBARP) (£ 459 B BRG] AFETE:] 85]
TR 3 -

(2018 £RER(ETIRMIER)
E2H
FI3E 2

F2H
BT (ZEBERP

B515 2 friER)
B2 —
EEFERERFIA
“FE& (home manager}f5 S R EEEELRRIA 5

tRIES (health workerfg &Y IEEFRIRE (LE5RED
%_459 = [WEED ASE 5 TRETFRVECITECHMTEY

FFHEA (licensee)fSRIEEE 7 REBESEHEEBHENA » B
FRISEE 8 SRR ERA

EEFE (operato)fEARIREE 7 RIERWMRRIAE © JURE
B RERERAVEASNERA
4. BRI 7 PRGR RSBV & )
(0% —
iR (a)E
o\

“@) HEREEMVEANRGTAEERELRE  SEE
FEETEIA—UEAAREETRA K-

5. BT 8 PRRIRAYH B )
(1) B8R —
R
L

w



{2018 sFEEFR(EEDIRAER)

F28
E5E 3
“) EEREEHBARGAEZTRELPH  AEE
HFEPEA U ERARSEEA K-
(2) Z80HME
BEER(2)E%
fREL
“@) EBREECAWHICLT B FEARERRATEEH
FERITEDEEALAZEE - SEEHDIZE
EZEERTFNEENE -
3y EFIOOEZE —
A

“BA) BEQ)QFMS - ERLFAFR —

(8) HFFAREE - Mm% RREE  DIEZAL
EHHRAVEET] - ERNEREREREHEE
EErE AN

t) FEARTEREERWENREN

() FHEAERHAHHBFEN 5 FA > EEEH
HehE AST I AR E RS R

(@ HFEANHEEREARZEZERILFNTEL
BEEMTR - RENEX - REHEREER
MR - MR B ERS

() HEASEHEERT EARAFERT

() HAME 10 FEIRNEL &

(2) HFANERGEREITHEELR (BR
ALBRERED (35 613 ) TRRRA LIRS
FrEA —

() HFFEAETHBELT AR (ZEE
O (58 459 = MEEEDI A) - (R
ATRERDD (B 613 B)E, UBRAL

(2018 FEER(IENHRETEERD
F28
EEE 4

BrARol) (55 613 = - WEZEE AFET
EE

(i) FFEASTRER (ZERRG (B 459
= AR Al BREALREEAM)
(55 613 B » [HEERT AFFETARG B

(i) HFEAEBFERERIELEASRE
G (ZZEBRBD (B 459 = B
EEA) ~ (BRALIRSMHEE) (8 613
2 (BEALEEAM) (5 613 .

FEAR ARHESEHNER - Ho3dE

N e ? o

6. DIAZE 4A BF

EH AR R —
oA

55 4A
AR I E SR IRAI R A

11A. ERRZHREEHIS TR REIRE

() BRIFEREVEFARESRENEEANE g
HEheEB s RE  EERZR SN
LERTLEE  BAERARCEEERSER

%E% - IR RV R B I R BT

() FETRERT EBRASHAEAMSRERE - R
EEEEN RS AR ERETER

(a) HEBFETNERAFAREERFIZER
REEEHEE




(2018 (BRI IREIER)
228
BT 5

() FRERAETERMEE—HET - KA
BEMT 35 3 HFTE] BRAVAIET
() EERAMATICER SR T
(i) 2 - WED ~ EER{ETMATIREN L
HLFRTT
(v) SHETILERLESRT =
) eETIEE EESRT
(by EFEEAMREE EAGE TR ERD (5
TEALTBEERE) GF 613 By TRV AL &
ERAREE - MAEEREBEREA LIRS
B
O FIEE 6 3021(1) ~ (D)~ BB 5 B
(i) R BEALBREEAI) (55613 E)E 4
2 22(1) ~ () ~ B
(@) FREAUBERGEAEATREERE Bk
ALBRESHEE) (8 613 EYFAERERALIRS
gﬁﬁ%/‘\ﬁfﬁéﬁ c MEEERIERA LIRS
(0 HEHHAE - EEIERETFFEEED
B8 5
(iD) ﬁ%%%%ﬁﬂﬁﬁ%iﬁﬂﬁﬁ%é@ﬁ%%

7. TIAZE 25 %
TS 24 Rt —
A

25, [ FIRIBEE R E R
(1) ETIERENEE > TR —
@ HE:R

{2018 “FerERR(ERT PR R)
F2H
EoE 6

(b) BBt - ERTEREITEAEAM AR
EEHREAREIS T2V A E TR -

@ ERANSEEENEE  MEWE - BHEEAR
BAGRFRGERNEM AN EEAS IR -

(3) EETFEOBQOFFENEER - ERUAFSTRZ
g%"é B ERERESE 7 K 8 RIEHVFE—

8. DIARR
FERRBIETRE —
oA

[35 1A f]
7 ZE1T ETHATHIE
1 {EFER (FISFETHRED) (8 200 {EEHFIE

BE)ER 47 3¢ 48 RIS XITERVTETT
2. [EEHERSRNET B

v




{2018 SR ERETRFIER)
B3
FOR

FEIE

fesT (Z2BARE)

9. {5155 2 fR(EEH)
B2k —
B LR FESKAEENES -

A
BB

(2018 S£EERIEFDREER)

10.

TEZaRH

FEGEFIEREVEAY » BEET (FEREGD F 459 B) (F
B} VB (ZERERBI) (55 459 B - WA AX (A1) )
BTSSR B RRVEK -

ARPIEERIE 3 EED - 9 TR -
EEE | RFIHEE -

HEE 3 RE (RO % 2 REABMEE - 78R - FHF
AR AEBEFNEE -

EEE 4 K SRy RHEST (IRBI) 58 7 B 8 1% > FRHEA
EHEERESERFHET YA EHARAERIFRA -
EFEE SQEOEST (RED 5 8 > LIERFHRRN
FRIRAEETERSC

EEE 6 R (BED]) PIIAKTETE 4A 5 FTHIRFI S LS
RS ERIREVIER -

BEES 7 BE (RGP TIIAKEIS 25 - BUERATEER
S AE M ERAIREETERRS -

B 8 HELERE 6 BRIEBRNG £ (RS FIAFTE]
HIRTR - ETERTIE LAQY@OBRFTATERISRIT BAHRRAIE -

1;3%% o REEN: (RP) PAMIE  RERNEEENTE




Explanatory Notes
Residential Care Homes (Persons with disabilities) (Amendment) Bill
2018

1. In the past five years, the Licensing Office of Residential Care Homes for the
Elderly and the Licensing Office of Residential Care Homes for Persons with
Disabilities (collectively referred to as "Licensing Offices") of the Social Welfare
Department (SWD) received each year on average a total of about 300 complaints
relating to residential care homes for the elderly (RCHEs) and residential care
homes for persons with disabilities (RCHDs). In terms of subject matter, the
above complaints received mainly involved care services (about 40 per cent),
management (about 15 per cent), meals, environment and facilities (about 10 per

cent), and manpower arrangements (about 10 per cent), etc.'

2. As at end-June 2018, there were 311 RCHDs issued with licences. There are 655
RCHDs which registered by Body Corporate’, the proportion is 97.4%. The
remaining distribution of licensees are partnership (0.32%) and solo

proprietorships (2.25%).

3. A majority of RCHESs are operated and registered in the name of body corporate,
even if it is an accident which leads to revoke of license or CoE, the principal can
continue to operate the business as long as they make change on the name of the
residential care home or transfer of licence. Under the current ordinance, the
principal does not own any liability and legal responsibility to manage or operate

the residential care home.

4. 1In 2016, the bridge of rehabilitation company was found out 6 death incidents,
including the suspect of improper care and lead to the cause of complications to
death, and residents who died of suffocation during the meal. There were
residents who committed suicide with belt. Besides, the co-finder of the nursing
home was accused of sexually assaulting the female resident, who had a mental

age of an eight-year-old®. The Department of Justice dropped charges against him

! Labour and Welfare Bureau-Replies to LegCo Questions: Improving service quality of private
residential care homes for the elderly and for persons with disabilities:
https://www.lwb.gov.hk/eng/legco/11012017 3.htm

? The paper of 7th meeting of Working Group on the Review of Ordinances and Codes of Practice for
Residential Care Homes (20 July 2018):

https://www.swd.gov.hk/storage/asset/section/2970/en/2018 7 20 paper.pdf

* Reference number: DCCC923/2014, source:
https://www.doj.gov.hk/chi/public/pdf/2016/pr20161027¢c1_Annex.pdf



after a thorough consideration of the law, evidence and the victim’s medical
reports. Later, the nursing home has had its Certificate of Exemption revoked by
the SWD.

5. In United Kingdom, it adopted fit and proper persons as directors in section 5 of
Health and Social Care Act 2008 (Regulated Activities) Regulations 2014 that set
out the requirements including the individual is of good character, be able to
properly perform tasks that are intrinsic to their role and have the necessary
qualifications, competence, skills and experience. Besides, there are the grounds

of unfitness specified apply to the individual.*

6. The draft Bill references to decisions of board and appeals to municipal services
appeals board in section 17 of the Dutiable Commodities (Liquor) Regulations
(Cap. 109B). The liquor licence is only issue to “the applicant is a fit and proper
person to hold the licence which the application is only granted by a natural
person. This provided for a clear liability and legal responsibility of the licensee

to supervise and manage the licensed premises personally.

7. Thus, the draft Bill seeks to the enhancement measures of the granting licence, in
order to provide better quality care and protection mechanism to the resident in
RCHDs, by way of providing specific requirement to the application for and issue
of certificates of exemption or licences. It sets out the Director’s considerations
for the issue of a licence. Besides, the amendment imposes the restrictions on the
issue of CoE or licence. The director must consider the conviction record of the
proposed employee (home manager or health worker) at the residential care

home.

8. The draft bill is suggested to be enforce simultaneously with the Residential Care
Homes (Elderly Persons) (Amendment) Bill 2018.

30 July 2018

* The Health and Social Care Act 2008 (Regulated Activities) Regulations 2014
https://www.legislation.gov.uk/ukdsi/2014/9780111117613/schedule/4
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Residential Care Homes (Persons with Disabilities) {Amendment} Bill 2018
Part 1 .
Clause 1 1

A BILL
To

Amend the Residential Care Homes (Persons with Disabilities) Ordinance
and the Residential Care Homes (Persons with Disabilities)
Regulation to list specifically the licensing requirements for
residential care homes.

Enacted by the Legislative Council.

Part 1

Preliminary

1. Short title

This Ordinance may be cited as the Residential Care Homes
{(Persons with Disabilities) (Amendment) Ordinance 2018.

2. Enactments amended

(1) The Residential Care Homes (Persons with Disabilities)
Ordinance (Cap. 613) is amended as set out in Part 2.

{2) The Residential Care Homes (Persons with Disabilities)
Regulation (Cap. 613 sub. leg. A} is amended as set out in
Part 3. .

Residential Care Homes (Persons with Disabilities) (Amendment} Bill 2018
Part 2
Clzuse 3 2

Part 2

Amendments to Residential Care Homes (Persons with
Disabilities) Ordinance

3. Section 2 amended (interpretation)
Section 2—
Add in alphabetical order

“health worker (‘% 2) means any person whose name
appears on the register maintained by the Director
under section 5 of the Residential Care Homes (Persons
with Disabilities) Regulation (Cap. 613 sub. leg. A);

home manager (%) means any person responsible for the
management of a residential care home for PWDs;

licensee (¥F}% A) means a natural person to whom a licence
has been issued under section 7 or § or a person to whom
a certificate of exemption has been issued under section
11ori2;

operator (Z%% A\) means a legal or a natural person to whom
a licence has been issued under section 7 or 8 or a person
to whom a certificate of exemption has been issued
under section 11 or 12;”.

4. Section 7 amended (application for and issue of licence)
(1) Section 7(1)—
Repeal paragraph (a)
Substitute

“(a) made to the Director in such form and manner as the
Director may determine, which includes listing a natural
person as the intended licensee; and”.
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Part 2
Clause 4

() Section 7(3)—
Repeal paragraph (a)
Substitate
“{a) having regard to subsection (3A), the applicant or any
person the applicant proposes to employ at the
residential care home is not a fit person to operate, take

part in the management of or be employed at the
residential care home;”.

(3) After section 7(3)}—

Add

“(3A) For subsection (3)(a), the Director must consider—

(@)

®
(c)

@

(&)

®
®

the applicant’s reputation, character, reliability, so
that the person is capable of operating, qualified
and experienced to operate the residential care
home competently and honestly;

whether the applicant is an undischarged bankrupt;

whether, in the 5 years before the relevant
application, the applicant has entered into a
composition or scheme of arrangement with the
individual’s creditors;

whether the applicant or any person the applicant
proposes to employ at the residential care home has
been censured, disciplined or disqualified by any
professional or regulatory body in relation.to any
trade, business or profession;

whether the applicant has been convicted of an
indictable offence;

other conditions set out in section 134; and

where the applicant is or was the licence holder of
a residential care home for PWDs under ‘this

Residential Care Homes (Persons with Disabilities) (Amendment) Bill 2018

Part2

Clause 5

4

5.

Ordinance or a residential care home under the
Residential Care Homes (Elderly Persons)
Ordinance (Cap. 459—

(i) whether the applicant has been convicted of
an offence under this Ordinance, the
Residential Care Homes (Persons with
Disabilities) Regulation (Cap. 613 sub. leg.
A), the Residential Care Homes (Elderly
Persons) Ordinance (Cap. 459) or the
Residential Care Homes (Elderly Persons)
Regulation (Cap. 459 sub. leg. A);

(iiy whether the applicant has failed to comply

with the regulations under the Residential
Care Homes (Persons with Disabilities)
Regulation (Cap. 613 sub. leg. A) or the
Residential Care Homes (Elderly Persons)
Regulation (Cap. 459 sub. leg. A); and

(iii) whether the applicant has failed to comply

with any requirement, order or direction made
or given by the Director under this Ordinance,
the Residential Care Homes (Persons with
Disabilities) Regulation (Cap. 613 sub. leg.
A), the Residential Care Homes (Elderly
Persons) Ordinance (Cap. 459) or the
Residential Care Homes (Elderly Persons)
Regulation (Cap. 459 sub. leg. A).”.

Section 8 amended (renewal of licence)
(1) Section 8(2)}—
Repeal paragraph (b)

Substitute
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Part 2
Clause 6 5
“(b) in such form and manner as the Director may determine,
which includes listing a natural person as the intended
licensee.”.
(2) Section 8(4)—
Repeal paragraphs (b) and (c).
6. Section 11 zmended (application for and issue of certificate of
exemption)
Section 11(1)—
Repeal paragraph (a)
Substitute
“{a) made to the Director in such form and manner as the
Director may determine, which includes listing a natural
person as the intended licensee; and”.
7. Part 4A added
After Part 4—
Add

“Part 4A

Restrictions on Issue of Certificate of Exemption
or Licence

13A. Restrictions on issue of certificate of exemption or licence

(1) Unless the Director is satisfied that an applicant is a fit
and proper person to hold a licence, and will adequately
supervise or will ensure the adequate supervision of the
operation of residential care homes for PWDs, the
Director is obliged to refuse the issue of a certificate of

Residential Care Homes (Persons with Disabilities) (Amendment) Bill 2018

Part2
Clause 7

@

exemption or a licence in respect of the application to be
exempted, licensed or renewed.

Under the circumstances stated below, the Director must
not issue a certificate of exemption or a licence in
respect of the application to be exempted, licensed or
renewed—

(a) the applicant or any person the applicant proposes
to employ as a home manager or health worker at
the residential care home has been convicted of-—

(i) any of the offences listed in the Schedule, and
has been awarded a punishment specified in
column 3 of the Schedule;

(ii) inciting to commit any of those offences;

(ifi) aiding, abetting, counselling or procuring the
commission of any of those offences;

(iv) conspiring to commit any of those offences;
or

(v) attempting to commit any of those offences;

(b) where the applicant is or was the licence holder or
home manager of a residential care home for
PWDs under this Ordinance or a residential care
home under the Residential Care Homes (Elderly
Persons) Ordinance (Cap. 459), and the residential
care home has been convicted of—

(i) an offence under section 4 or 22(1), (2), (3) or
(4); or
(i) an offence under section 6 or 21(1), (2}, 3) or

{4) of the Residential Care Homes (Elderly
Persons) Ordinance (Cap. 459);
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Part2
Clause 8

(c) where the applicant is or was the licence holder or
home manager of a residential care home for
PWDs under this Ordinance or a2 residential care
home under the Residential Care Homes (Elderly
Persons) Ordinance (Cap. 459), and—

(1) the application for a certificate of exemption,
a licence or renewal regarding the residential
care home has once been refused; or

(ii) the certificate of exemption or lcence of the
residential care home has been cancelled or
suspended.”.

8. Section 25A added
Part 7, after section 25—

“25A.

Add

Restrictions on use and transfer of permits and licences
(1) A person must not without the consent of the Director-—
(a) transfer; or
(b) supply, permit or allow any other person to use,

any licence or certificate of exemption issued under this
Ordinance.

(2) A person must not, without the consent of the Director,
receive, obtain or use any licence or certificate of
exemption issued to any other person under this
Ordinance.

(3) In granting the consent necessary under subsection (1) or
(2), the Director must consider the case as if it were an
application made under section 7 or 11.”.
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Part 2
Clause 9 8
S. Schedule added
At the end of the Ordinance—
Add
“Schedule
[s. 13A]
Specified
Item Offences punishment
1. Any offences under section 47 or 48 or  Any
Part XI{ of the Crimes Ordinance (Cap.  punishment
200y
2. Any offences involving violence Imprisonment”.




Residential Care Homes (Persons with Disabilities) (Amendment) Biil 2018
Part 3
Clause 10 . 9

Part3

Amendment to Residential Care Homes (Persons with
Disabilities) Regulation

10. Section 2 amended (interpretation)
Section 2

Repeal the definitions of health worker, home manager and
operator.

Residential Care Homes {Persons with Disabilities) (Amendment) Bi.li 2018

Explanatory Memorandum
Paragraph 1 ) 10

10.

Explanatory Memerandum

The object of this Bill is to amend the Residential Care Homes
(Persons with Disabilities) Ordinance (Cap. 613) (Ordinance) and
the Residential Care Homes (Persons with Disabilities) Regulation
(Cap. 613 sub. leg. A) (Regulation) to list specifically the licensing
requirements for residential care homes.

The Bill has 3 parts with 10 clauses.
Clause 1 sets out the short title.

Clause 3 adds the definitions of health worker, home manager,
licensee and operator to section 2 of the Ordinance.

Clauses 4(1), 5(1) and 6 amend sections 7, 8 and 11 of the
Ordinance respectively to require the applicant of an application for
a certificate of exemption or a licence to list a natural person as the
licensee in the application. '

Clause 4(2) and (3) amends section 7 of the Ordinance and sets out
the Director’s considerations for the issue of a licence.

Clause 5(2) repeals section 8(4)(b) and (c) of the Ordinance, which
has been included in the newly added section 7(3A) of the
Ordinance.

Clause 7 adds a new Part 4A to the Ordinance to specify situations
where the issue of a certificate of exemption or a licence is
restricted.

Clause 8§ adds a new section 25A to the Ordinance for the
restrictions on the use and transfer of permits and licences.

Clause 9 adds a new Schedule to the Ordinance to specify the
offences and corresponding punishments mentioned in the new
section 13A(2)(a)(1) under clause 7.
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Explanatory Memorandum
Paragraph 11 11

11. Clause 10 repeals the definitions of health worker, home manager
and operator in the Regulation.
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