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Appendix 2E
(CRURFESTAR
English version only)

31 May 2018

Guangzhou-Shenzhen-Hong Kong Express Rail Link (Co-location) Bill

Reply to Administration’s view on the amendments by
Hon. Tanya Chan, Hon. Dennis Kwok Wing-hang, Hon. Alvin Yeung,

Hon, Jeremy Tam Man- ho, Hon. Kwok Ka-ki

This letter sets out the response of Hon. Tai nya Chan, Hon. Dennis
Kwok Wing-hang, Hon. Alvin Yeu ng, Hon. Jeremy Tam Man-ho, and Hon.
Kwok Ka-ki to the Administration’s views on the proposed Committee State
azmndmmtx (“CSA”) to the Guangzhou-Shenzhen- Hong Kong Express Rail

ank ("Co-location™) Bill (“Bill’
I ransport and Housing to you dated 29 May 2018.

Subject matter of the Bill

}oin the letter

from the Secretary for

2. The Administration’s main argument reg garding the admissibility of all

75 CSAs proposed by M

Aembers of the Legislative Council (“LegCo™),

including 24 of those proposed by us, the five Members of Civic P: 1y,
lies in para. 5. The Administration attempts to argue that any proposed
amendment 1(} the Bill must be according to and consistent with the
Co- opmatmn Arrangement, and the NPCSC's Decision cited in the

Preamble of the Bill, and the “Three- step Process”.

Particularly, the

Administration attempts to argue that any proposed amendment must

www.civicparty.hk
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a.

adhere to the Co-operation Arrangement as it is referred to in the
Explanatory Memorandum.

The question, then, is whether the subject matter of the bill to
implement the co-location arrangement set out in the Co-operation
Arrangement, the NPCSC’s Decision and the “Three-step Process” or
¢ co-location arrangement with reference to the Co-operation
Arrangement. It is in our firm view thai‘ the latter is the proper subject
matter of the bill.

In substance, the Administration’s argument is that it has dictated the
terms of the Co-operation Arrangement by signing it with the
Mainland in November 2017 without LegCo’s prior approval, there
will be no room for any meaningful amendment to be raised by LegCo
members on the substance of the Bill at all. If the Administration’s
view on the subject matter of the bill — strictly implementing the Co-
operation Arrangement - were to hold, this would impose undue
res;t'réa':tmn on the LegCo’s powers and functions to amend laws under
Article 73(1) of the Basic Law.

First and foremost, the Administration cannot restrict the
constitutional powers and functions of LegCo to raise committee stage
amendments or bind LegCo by unilaterally signing an agreement with
any party, including the Mamland authorities. Simply puts it, a mere
private contract, even though made by a government body, cannot
bind statutory law-making power. This “take it or leave it” argument
is a misunderstanding of the constitutional powers and functions of
the Administration and LegCo under the Basic Law. It also
unconstitutionally depletes the autonomy of the legislature to make
and amend laws.

The NF’C“Q‘(“% Decision does not constitute binding authority on
LegCo’s powers to make or amend laws either, as it does not form
part of t} law, in particular, the Basic Law or any Hong Kong law,
and 1s contrary to pr ovisions of the Basic Law (Statement of the Hong
Kong Bar Association dated 28 December 2017 on the Decision of the
NPCSC of 27 December 2017). LegCo members’ powers {o raise
CSAs are not bound and thus cannot be limited by the “Three-step
Process”, essentially the implementation of the Co-operation
Arrangement,
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9.

Further, 1t 1s trite faw and uiani;xhci principle that the Preamble and
%%fxpi;mems;,r Memorandum of a bill / an ordinance do not form part of
the law and are only extrinsic materials which can be referred when
provisions are being interpreted. This contrasts the long title of the bill,
which is unequivocally part of the law after enactment. Although it is
past practice by the LegCo President to take into account the long title,
Explanatory Memorandum and provisions of the Bill, the relevant
LegCo Briet and other relevant factors in aiﬁiﬂmﬁining whether an
amendment is relevant to the subject matter of a bill, the long title
must be given the most weight as it forms part of the law whereas the
Jreamble and Explanatory Memorandum are to be used as non-
binding references only. This is also demonstrated by the
Administration’s deliberate choice to include certain contents in these
sections during the bill drafting process knowing that such sections do
not have binding eftect, as confirmed by the Department of jz stice’s
“Drafting Legislation in Hong Kong: A Guide to styles & practices”
{(“drafting guide™).

As noted in drafting guide, “(a) preamble is appromiaze if an
explanation of certain facts is nu,w%my to pmwdc, a context in which
to understand the legislation.” As such, there is no reason to believe
that the Preamble of the Bill binds the subject matter of the bill in any
way. Rather, the Preamble simply provides the factual background of
the bill, which once again supports our view that the proper subject
matter of the bill 1s to establish a co-location arrangement with
reference to the Co-operation Arrangement, rather than t/ie co-location
arrangement set out in the Co-operation Arrangement,

The Administration’s contention that para. 2 of the Explanatory
Memorandum supports its position does not hold either. As noted in
the dratting guide, “[t]he Explanatory Memorandum is not part of the
Dmpmcd legis §&me text and will not be pubié%hs@ with the Ordinance
after it is enacted.”™ The Administration’s point has no standing in the
argument on the subject matter of the Bill, since once the Bill is
passed, the Lxplanatory %erz‘nm‘andm‘n will not be part of the
Ordinance, thus any notion of intent stated in the Memorandum will

"long Kong.. Department of Justice., Law Drafting Division. f"(’iklZ} Drafting legishuion in Hong Kong:
A guide (o sevles and praciices {pp. 9). Hong Kong: Law Drafting Division, Dept. of Justice.
* Drafting legistarion in Hong Kong! A guide to sivfes and practices (pp. 103,



not apply and can not be referenced in understanding the Ordinance.
Only the Bill itself should be relevant in the current discussion.

10, In contrast, the Long Title of the Bill sets out the purposes of the Bill
in general terms. Within the Long Title of the Bill, there is no mention
of the Co-operation Arrangement. Instead, from reading the Long
Title alone, the purpose of the Bill must be understood as
implementing « co-location arrangement, as the entirety of the Long
Title concerns the establishment of a Mainland Port Area (“"MPA™),
and there is no reason to believe that the concept of a MPA must be
tied with the Co-operation Arrangement. Indeed, it is possible to
conceive of a MPA without reference to the entire Co-operation
Arrangement. The concept of the MPA is self-explanatory, and can be
entail a variety of scenarios not limited to the case set out in the Co-
operation Arrangement. A MPA can be so named even if within the
area, Mainland officials could only exercise powers related to customs,
immigration control and quarantine. Thus, in the Long Title, there is
no evidence to support the Administration’s view.

1. It is also worthy to note that Article 16 of the Co-operation
Arrangement provides that the Co-operation Arrangement could be
amended for any other reason, and matters that are not fully addressed
in the Co-operation Arrangement may be provided by means of
supplementary agreement(s), The Co-operation Arrangement itself
allows flexibility and amendments in implementing the co-location
arrangement at West Kowloon Station.

12, Therefore, 1t is sufficiently clear from the above that the
Administration misconstrues the constitutional powers of LegCo to
raise amendments and the subject matter of the bill as, to implement
the co-location arrangement set out in the Co-operation Arrangement,
rather than « co-location arrangement with reference to the Co-
operation Arrangement, which is the proper subject matter of the Bill,
The correct approach for the President is therefore to permit CSAs as
long as they are relevant to the subject matter of the bill of
implementing « co-location arrangement.

[—
Lo

We further set out our responses to the Administration’s arguments to
individual CSAs below. All of them comply to Rule 57(4) of LegCo
Rules of Procedures - are relevant to the subject matter of the bill, do
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not have the effect of altering the subject matter of the bill, and are
neither frivolous nor zs“tezu‘tingiws.

Set of CSAs to the Bill by Hon. Tanya CHAN

I4.

The set of CSAs, which includes no.1-11 in Annex B, and no.l in
Annex J, will be addressed together. No.1 in Annex I will also be
addressed separately later.

The CSAs seek to augment the delineation of jurisdiction and %;i
applicable laws within the MPA only to the necessary customs,
immigration and quarantine (“CIQ”) laws by introducing the
definition for immigration control m clause 2, amending clause 3 on
the definition of reserved and non-reserved matters, amending clause
6 to remove the deeming provision and adding additional clauses to
detail the situations for dealing with arrests and limitations on the
powers of mainland officials m the MPA, and removing irrelevant
clauses and schedules in Part 3 of the Bill. With reference to the
subject matter of implementing « co-location arrangement, these
CSAs are clearly relevant and should be admitted.

Arguments in paras 2-13 restated. This set of CSAs is relevant to the
subject matter of the bill if it is agreed that the purpose of the Bill is to
implement « co-location arrangement with reference to the Co-
operation Arrangement.

This set of CSA still falls within the subject matter of the Bill, even if
the Administration’s s argument on Co- @puatwn Azmn%muu prev ails,
when the CSAs are viewed together with addi ns, Clause 9,
“Implementing arrangements made under this Ordinance”. The entire
set of CSAs, including the changes to the delineation of jurisdiction
and applicable laws could be implemented through chzmgér}g the
definition of reserved and non-reserved matters in the CSA on clause
3. Again, Article 16 of the Co-operation Arrangement provides that
the Co-operation Arrangement could be amended for any other reason,
and matters that are not fully addressed in the Co-operation
Arrangement may be provided by means of supplementary
agreement(s). Article 16 of the Co-operation Arrangement does not
expressly prohibit the cause of an amendment to the Co-operation
Arrangement being an amendment passed to the current Bill. Likewise,

5



within the NPCSC’s Decision, the only relevant reference is that the
HKSAR should enact legislation to ensure the implementation of the
Co-operation Arrangement. As mentioned above, the proposed CSAs
are in line with the Co-operation Arrangement, and neither does the
NPCSC’s Decision expressly prohibit amendments to the current Bill.

Regarding the legal concerns mentioned by the Administration (LC
Paper No. CB(4)1038/17-18(03)), 1t is not up to LegCo or the HKSAR
to decide for the Mainland which laws are essential for enforcing the
Mainland clearance procedures. If this set of amendment is passed, the

NPCSC would have to determine the laws for the sole € purpose of CIQ
in accordance with this Ordinance (e.g. Exit and Entry Administration
Law of the People’s Republic of (W,hma}, For issues not primarily

governed by Mainland CIQ laws, then Hong Kong law and

jurisdiction should apply. The issue of overlapping jurisdiction can
sit

nply be resolved by Hong Kong Courts having he power of final
adjudication, as 1s the case under the Basic Law. In fact, one may even
argue that the establishment of the HKSAR n*mii causes an issue of
overlapping jurisdiction, which 1s remedied by legislation within the
Mainland under the Chinese constitution and the p ; ‘:muimmm of the
Basic Law itself. There 1s no reason that the issue of overlapping

jurisdiction within the MPA cannot be resolved through sufficient and

coherent legislation in both Hong Kong and the Mainland legal
systems, Similar arrangements are seen overseas, such as the
uxtaposed controls in the United Kingdom, France and Belgium

As for the security concerns mentioned in the same paper, the Express
Rail Link (“"XRL"), once in operation, is merely one of the many ways
in which mainlanders, including offenders of serious offences or
terrorists from the Mainland, could enter into Hong Kong. Should
these criminals intend to enter Hong Kong, there are other existing
land, sea and air routes which they could attempt to cross the
boundary. While 1t is possible to argue that that the co-location
arrangement is different from other routes since once the individual is
able to get on the train into the MPA, they would have essentially
entered Hong Kong, it is important to note that given the robust
security regime for Mainland high-speed railways, including the fact
that passengers must purchase tickets with their actual identity, it is
doubtful whether in reality the XRL would become a major security
concern for Hong Kong even if Hong Kong laws apply in the MPA.

6
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by

Moreover, the Administration has yet to provide any analysis on the
security risk that the XRL poses should Hong Kong laws apply in the
MPA, including for example, estimates on offenders of serious crime
attempting to enter Hong Kong through the XRL. As long as the
Administration has yet to convince that the XRL is a security risk
should Hong Kong laws apply in the MPA, then there is no sufficient

justification that Mainland laws have to apply in the MPA for a co-

location arrangement to function.

In addition, the amendments set out a reasonably sufficient method of
allowing or the Mamland to exercise their powers on by
differentiating between XRL passengers bound for the Mainland and
XRL passengers bound for Hong Kong. Passengers bound for the
Mainland, meaning they have already legally entered into Hong Kong,
as well as passengers who are permanent residents, will be processed
under Hong Kong law if they are detained in the MPA under the
proposed clauses 6B and 6C. ()1 the contrary, under the proposed
ch se 6D, passengers bound for Hong Kong, if detained in the MPA
for CIQ reasons, could be immpmét,d back into the Mainland with the
appmvai i the Security of Security. Of course, this does not preciude
the possibility of detained individuals applying for habeas corpus or
other judicial challenges, but those are core principles under common
law, and should not be sacrificed for mere expediency or marginal
security benefits.

Tanya Chan’s CSA adding Clauses 9 and 10

Arguments in paras 2-11 restated. This CSA is relevant to the subject
matter of the bill if it is agreed that the purmm of the Bill is to
implement ¢ co-location arrangement with reference to the Co-
operation Arrangement.

The Administration has mentioned at the Bills Committee meeting,
Section 14 of Cap. 591 which contains the provision for the expiry of
the Shenzhen Bay Port Hong Kong Area (“‘SBPH&&A Yy Bill 1s not a
sunset clause™ that str Cti limits the duration of Cap. 591. Therefore,
the proposed clause 1 . which is modeled after the aforementioned
section, 1s not a sunset dgu se either and thus would have minimal
impact on the operation of the bill itself.

e



As to the proposed clause 9 wl ich seeks to determine the use of the
MPA by the Mainland in the form of a licence, Article 2 of the Co-
operation Arrangement merely states that, aa:qyiit'@n of the right to
use the areas of the Mainland Port Area wi 1 be provided for in a
contract to be entered into by the two sides. There is no prescribed
form of the contract, e.g. by lease or licence, where the Administration
also confirmed at bills committee meetin gs that they have yet
determined the details of the arrangement. LegCo members are free to
prescribe the form of letting / use by passing a CSA to the Bill.

Hon. Dennis Kwok’s CSA to delete Clause 6(1)(b)

26.
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Argum ent 118 CSA is relevant to the subject

matter of I - bi l%

Further, the proposed amendment does not have a bearing on the
applicability of Hong Kong laws and Mainland laws in the MPA per
se as non-reserved matters of which Mainland laws are applicable
continue to apply.

It 1s not appropriate for the Mainland courts to determine legal
proceedings or issues arisen in the MPA, which still lies in the region
of Hong Kong SAR and thus should still be adjudicated by Hong
Kong courts (Article 80 of the Basic Law), notwithstanding the
enactment of the bill,

[t is established that Hong Kong courts can apply foreign laws,
including Mainland laws, in appropriate cases, such as legal questions
related to private international law / conflicts of law commonly
appeared in court. If 1s only reasonable that LegCo can consider a co-
location arrangement proposal which does not dcl eate jurisdictions
of Hong Kong courts even though Mainland laws ar apph:d in the
MPA.

Hon. Dennis Kwok's CSA to delete Clause 8(1)(b)(ii)

28.

This clause 1s unrelated to the Co-operation Arrangement and so as
the CSA,

if:

)



29.

This CSA has no bearing on the applicability of Hong Kong laws and
Mainland laws in the MPA as it does not change the applicability o
laws and jurisdictions under the bill. The proposed clause 8(1)(b)(ii
seems to restrict the LegCo’s power to enact a statutory authority witl
features prescribed by the proposed Clause 8(1)(a) on its face. Yet, the
Administration has confirmed that the proposed clause 8(1)}(b)(ii) is
redundant and meaningless as LegCo always reserves the autonomy to
amend the laws once enacted. The CSA merely serves to remedy this
ambiguity.

f
)

Hon. KWOK Ka-ki’s CSA to add Clause 6(3)

30.

[
f—y

1

(]

Arguments in paras 2-12 restated. This CSA is relevant to the subject
matter of the bill.

Further, this CSA is necessary to clarify the applicability of Hong
Kong law in the MPA instead of changing or altering the scope and
nature of such. It does not affect the applicability of Hong Kong laws
and Mainland laws in the MPA. The Hong Kong Bill of Rights
Ordinance (Cap. 383) is an entrenchment of provisions in the
International Covenant on Civil and Public Rights (ICCPR), which is
recognized by the Central People’s Government that provisions of the
ICCPR as applied to Hong Kong, should remain in force in the
territory after 1997.

[t is widely recognized international law pri zcinieﬁ that provisions of
the ICCPR continue to apply to the land / territory and persons of that
particular piece of land / territory once ratified. There is no
denunciation mechanism for ICCPR and therefore provisions of
ICCPR must continue to apply to the MPA (which still lies in the
Hong Kong territory despite not being tf'eatecé as a Hong Kong

jurisdiction) notwithstanding the enactment of the bill. Therefore, this

CSA does not alter any substance of the bill at all but serves the
purpose of clarification instead.

Hon. Alvin YEUNG’s CSA to add Clause 6(3)

Lo
Lo

The blue bill has not dealt with the possible scenario of a dispute or
question arisen on the governing jurisdiction of a certain matter, such
as whether legal questions related to labour strikes by designated

9



personnel (e.g. MTR staff members) under Article 7(1) of Co-
operation Arrangement are to be determined by Hong Kong or
Maimland jurisdiction.

34 The proposed CSA plugs the loophole of jurisdictional dispute by
clearly giving Hong Kong courts the powers of final determination.

Hon. Dennis Kwok’s CSA to delete “Declare” and substitute “Designate”

35, The proposed CSA is necessary as the bill essentially indicates and
marks a certain area in the West Kowloon of Hong Kong — the MPA -
as an area lying outside Hong Kong with concrete boundaries
According to Merriam-Website Dictionary, “designate™ means “to
indicate and set apart for a specific purpose... / to point out the
location of” while “declare” merely means “to make known
formally...” It is only accurate to use the word “designate” instead of
“declare™ to describe the purpose of the bill,

Hon, Dennis Kwok’s CSA to delete “the West Kowloon Station
Mainland Port Area is to be regarded as an area lying outside Hong
Kong but lying within the Mainland”, and substitute “persons in the
West Kowloon Station Mainland Port Area are subject to Mainland law”

36.  The proposed CSA is necessary as it is clearly unconstitutional to cede
part of Hong Kong territory or treat it as an area outside Hong Kong
under the Basic Law and Order of the State Council of the People’s
Republic of China No. 221. There is also no available mechanism to
amend any law or legal instrument, including the Basic Law, to
facilitate this

23

Although this proposed CSA may not sit well with Article 18 of the
Basic Law and risks being unconstitutional, it is necessary to remedy
the dire consequence of the current drafting of the bill, which naturally
means ceding part of Hong Kong indefinitely.

Hon. Dennis Kwok’s CSA to add Clause 9 (providing that the
instruments in the Preamble not part of Hong Kong law)

38, This CSA effectively clarifies the legal status of the Co-operation
Arrangement and the NPCSC’s Decision, especially when relevant

10



39,

constitutional and legal questions are to be determined by the court,
such as determining the empowering legal instruments of the bill. The
CSA absolutely cannot fall within the scope of “amendment which is
meaningless”

Further, the Administration faced difficulty in illustrating the Eagii
status of the Co-operation Arrangement and the NPCSC's Decision
under Hong Kong laws or their applicability to Hong Kong laws in the
bills committee meetings. It is clear that the NPCSC's Decision is not
law (para 6 restated) and is wholly different from a legislative
in‘iupl tation made by the NPCSC (which may form part of the Basic
Law). The Co-operation Arrangement 1s also merely an agreement
signed by the Hong Kong Administration and the Mainland
Government. This CSA serves the necessary purpose of clarifying
their legal statuses to the courts and the public,

Hon. Tanya Chan’s CSA on adding Clause 9 “Amendments or
supplementary agreements to the Co-operation Arrangement”

40.

As the Administration has noted in its reply para.28, “HKSAR will
itroduce amendment bill to the LegCo in the light of actual
circumstances should there be any amendment to or supplementary
agreement of the Co-operation Arrangement such that it mav be
implemented in accordance with laws in the HKSAR.” The proposed
amendment seeks to make this an obligation for the HKSAR
regardless of the scope of the amendment or supplementary
agreement. This proposed CSA a%mw‘% LegCo to retain its role in
overseeing the implementation of the Co-operation Agreement and
>-lo

catton arrangement, and should be ruled as within the scope
of %‘he Bill.

More importantly, the argument that the process of amending the Co-
operation Arrangement and the signing of supplementary agreements
wou%ci bsf uni hiiu‘aﬂ};‘ govemeé by a piece f;}f 1(3C%}§ ifsv%sia{ion" is
propo § (, SA W(}{Ei{i require mc §I§\§>A dnd Z\Ianﬂmd @ £o
thre }a}t‘:h the ~Three-step Process” each time an amendment or a
supplementary agreement on the Co-operation Arrangement is made.
This is closely mirrors the intent and procedure of the Bill itself, and
it would be unreasonable to consider this CSA madmissible.



Hon. Alvin Yeung’s CSA on adding Clause 5A (application of the
Ordinance)

42, The Administration confirmed in the Bills Committee meeting that
« . gz’
the blue bill only applies to the MPA. It should be up to LegCo to
determine to scope of application of the Bill.

Hon. Jeremy Tam’s CSA on adding Clause 9 (one-off arrangement for
co-location arrangement)

43, The argument that the CSA expands indefinitely the scope of the Bill
1s the opposite of the intention of this CSA, ‘which is to limit the
scope of this Bill by limiting its use as context or as a reference
mazez"iai for establishing co-location arrangements for other railway
or any railway in the in the future. This CSA clarifies the Bill’s intent
in a form consistent with the intent of the Bill, which is to establish a
MPA in West Kowloon Station.

Hon. Tanya Chan’s CSA on amending Schedule 3 (changing the colour
used to signify Shek Kong Stabling Sidings)

44, This 15 not a frivolous or meaningless amendment to the Bill. As
mentioned in the discussion in the Bills Committee, Hon. Tanya Chan
has raised the question on why the same colour is used to denote the
MPA m Sch u:iu}c 2 and Shek Kong Stabling Sidings, which is not
part of the MPA, in Schedule 3. To avoid confusion, the colour of the
plan m bdmduis 3 should be different from the colour used in
Schedule 2 for the MPA.

Hon. Tanya Chan’s CSA on adding Clause 9 “Implementing
arrangements made under this Ordinance”

45, As mentioned n the comments made in para.14, this proposed CSA 1s
not only in accordance with the Co-operation Arrangement, but also
provides a mechanism to implement the majority of the 75 CSAs
once being passed. When the other proposed CSAs are paired with
this CSA, 1t will be clear that the CSAs are in accordance with the
Co-operation Arrangement, particularly Article 16. Relevance to the
subject matter of the B%H an also m appropriately construed
regardless of whether the subject matter of the Bill is interpreted as to

17
P



mmplement the co-location arrangement set out in the Co-operation

’\f;mg ent, or ¢ co-location arrangement with reference to the Co-
Qpc ation Xzzmwemuu This fact should be considered in the
President’s decision on whether to admit various CSAs.

CSAs raised by LegCo Members of Civie Party

46, As illustrated above, all of our proposed CSAs have been carefully
considered and drafted. They are relevant to the subject matter of the
Bill — with an attempt to remedy the glaring unconstitutionality posed
by the Administration’s proj bosed bill, plug loopholes in the Bill,
clarify certain areas and provide protection to Hong Kong people. The
CSAs are in comp i iance with the Basic Law and Rule 57(4) of LegCo
Rules of Procedure. There is no reason for the President to rule out
any of the CSAs.

Yours Sincerely,

C figa Gl [\»*"* té-'» :

Hon. Tanya Chan Hon. Dennis Kwok Hon. Alvin Yeung

&

e —

e

Hon. Jeremy Tam Hon. Kwok Ka-ki
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EH1/1

Re: Administration's views on Members’ amendments to the Guangzhou-Shenzhen-Hong
Kong Express Rail Link (Co-location) Bill (Chinese version)

Leung, Christine ik 2G
to: Appendix 2G
Sharon WS LAM (A {fg,é g‘%jg‘f;

/2 42 . .
01/06/2018 11 English version only)
Dear Sharon, '
Thank you for your email. Our office has no comment regards the administration's views on the Members'
amendment(s) to the Guangzhou-Shenzhen-Hong Kong Express Rail Link {Co-location) Bill.

If you have any enquiries, please contact Mr Kwok Wing-Kin directly through QllilJl#. Thank you.

Best regards,
Christine
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