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Purpose

This paper sets out all the proposed Committee Stage
Amendments (“CSAs”) to the Inland Revenue Amendment (No. 6) Bill
2017 (total: 56) to be moved by the Government.

Proposed CSAs

2. At the 6™ Bills Committee meeting held on 25 April 2018, we
furnished the first batch of CSAs and undertook to provide the second
batch of CSAs shortly. To facilitate Members’ consideration, a
consolidated version of all the proposed CSAs is set out in this paper.
The proposed CSAs and their underlying objectives are set out at
Annex A, with the second batch of CSAs highlighted in blue for easy
reference. A marked-up version is at Annex B.

Advice Sought
3. Members are invited to examine the draft CSAs set out in this
paper.

Financial Services and the Treasury Bureau
Inland Revenue Department
May 2018



Annex A

Inland Revenue (Amendment) (No. 6) Bill 2017

Committee Stage

Amendments to be moved by the Secretary for Financial Services and the Treasury

Clause Amendment Proposed

3t By deleting the clause and substituting—

“3. Section 8 amended (charge of salaries tax)
(1) Section 8(1A)(c), before “excludes”—
Add
“subject to subsection (1C) and section 50AA,”.
(2) After section 8(1B)—
Add

“(1C) Subsection (1A)(c) does not apply in relation to
income derived by a person from services rendered
by the person in a territory if—

(@) the territory is a DTA territory (as defined by section
48A); and

(b) under section 50, tax payable in the territory by a
Hong Kong resident person in respect of income
derived from services rendered by him or her in the
territory is to be allowed as a credit against tax
payable in Hong Kong by the Hong Kong resident

person in respect of that income.”.”.

This seeks to clarify that unilateral double taxation relief (i.e. exclusion of income taxed in foreign territory under
section 8(1A)(c) and deduction of tax paid in foreign territory under section 16(1)(c)) is not applicable where the
income is derived from services rendered, or the foreign tax is paid, in a DTA territory with which Hong Kong has
entered into Double Taxation Agreements (“DTAs”) that provide for relief by way of tax credit.
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64

By deleting the clause and substituting—

“4. Section 16 amended (ascertainment of chargeable profits)
(1) Section 16(1)(c), before “tax of’—
Add
“subject to subsection (2J) and section 50AA,”.
(2) Section 16(1)(c)—
Repeal the colon
Substitute a semicolon.
(3) Section 16(1)(c)—
Repeal the proviso.
(4) After section 16(21)—
Add

“(2J) Subsection (1)(c) does not apply in relation to any
tax paid in a territory by a person in respect of
profits referred to in that subsection if—

(@) the territory is a DTA territory (as defined by
section 48A); and

(b) under section 50, the tax payable in the territory
by a Hong Kong resident person in respect of
the profits is to be allowed as a credit against
tax payable in Hong Kong by the Hong Kong

resident person in respect of the profits.”.”.

In the proposed section 48A, by deleting the definition of non-DTA
territory.

In the heading, by deleting “arrangements for relief from double
taxation and exchange of information” and substituting
“arrangements: relief from double taxation, exchange of
information and other international tax cooperation”.

Same as footnote 1.

The term non-DTA territory will no longer be used in sections 8, 16 and 50AA. The definition of the term will
be relocated from section 48A to section 50AAC(1) (see footnote 11).

This seeks to reflect the heading of section 49 of the Inland Revenue Ordinance (Cap. 112) (“IRO”) as amended
by the Inland Revenue (Amendment) Ordinance 2018, which came into operation on 2 February 2018.
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8° In the proposed section 50AA(1), by deleting paragraphs (a) and (b) and
substituting—

“(a) relief under section 8(1A)(c) by way of exclusion of any
amount of the relevant income;

(b) relief under section 16(1)(c) by way of deduction of any
amount of the foreign tax;

(c) relief under section 50 by way of credit and deduction of any
amount of the foreign tax.”.

g° In the proposed section 50AA(3)(a), by deleting subparagraph (ii) and
substituting—

“(if) if subsection (1)(c) applies—the double taxation arrangements
made with the foreign territory,”.

9 In the proposed Part 8AA, in the Note under the Part heading, by
deleting item 2 and substituting—

“2.  Division 2 incorporates the international transfer pricing rules
and has the following effect—

(@) in relation to a year of assessment beginning on or after
1 April 2018—

(i) a person’s tax liability under this Ordinance is to

be determined on the basis that a provision made

or imposed between the person and the person’s

associated person is made or imposed on an arm’s
length basis;

(if) in other words, a person who would have a Hong
Kong tax advantage if taxed on the basis of a non-
arm’s length provision (advantaged person) will
have income adjusted upwards or loss adjusted
downwards;

(b) similarly, in relation to a year of assessment beginning
on or after 1 April 2019, the income or loss of a non-
Hong Kong resident person attributable to the person’s
permanent establishment in Hong Kong are to be
determined as if the permanent establishment were a
distinct and separate enterprise.”.

Consequential amendment because of the amendments to sections 8(1A)(c) and 16(1)(c).

Consequential amendment because of the amendments to sections 8(1A)(c) and 16(1)(c).

The revised note seeks to clarify that the rules relating to the computation of income or loss for provision between
associated persons will apply in relation to a year of assessment beginning on or after 1 April 2018, while the rules
relating to the attribution of income or loss to permanent establishments of non-Hong Kong resident persons will
apply in relation to a year of assessment beginning on or after 1 April 2019.
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98 In the proposed Part 8AA, in the Note under the Part heading, by
adding—

“2A. The arm’s length provision is to be determined in accordance
with the OECD rules (as defined by section 50AAC(1)). It is
possible that application of the OECD rules may not produce
a single provision (such as an exact figure as the price) but
may produce a range of provisions where each provision
constitutes an arm’s length provision.”.

9° In the proposed section 50AAC(1), by deleting the definition of double
taxation arrangements and substituting—

“double taxation arrangements (&85 21724 HF) —

(@ in relation to the computation of income or loss with
respect to a provision made or imposed between 2
persons by means of a transaction or series of
transactions—means double taxation arrangements (as
defined by section 48A) that incorporate—

(i) the associated enterprises article and the mutual
agreement procedure article; or

(if) any rules in the same or equivalent terms as those
articles;

(b) in relation to the attribution of a person’s income or loss
to its permanent establishment in Hong Kong—means
double taxation arrangements (as defined by section 48A)
that incorporate—

(i) the business profits article and the mutual agreement
procedure article; or

(if) any rules in the same or equivalent terms as those
articles; or

(c) in relation to the determination of the question whether a
person has a permanent establishment in Hong Kong—
means double taxation arrangements (as defined by
section 48A) that incorporate—

(i) the permanent establishment article; or
(i) any rules in the same or equivalent terms as the

8

This seeks to insert a note (with no legislative effect) to address the deputations’ concerns about the determination
of the arm’s length provision.

This seeks to clarify that for the purposes of the proposed Part 8AA, the term DTA territory should only cover the
territories with which Hong Kong has entered into DTAs that contain the business profits article, associated
enterprises article, mutual agreement procedure article and permanent establishment article.
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910

911

912

article;”.

In the proposed section 50AAC(1), by deleting the definition of DTA
territory and substituting—

“DTA territory (5ZHEHEIE) means a territory outside Hong Kong
with which double taxation arrangements have been made;”.

In the proposed section 50AAC(1), by deleting the definition of non-
DTA territory and substituting—

“non-DTA territory (fiEZZ5EHI[&) means a territory outside Hong
Kong that is not a DTA territory;”.

In the proposed section 50AAC(1), by adding in alphabetical order—

“associated enterprises article (fH¥i{>Z(5c ) means the rules
contained in Article 9 of the Model Tax Convention;

business profits article (‘& F;E & =2) means the rules contained
in Article 7 of the Model Tax Convention;

mutual agreement procedure article (5 & 112 F63C) means
the rules contained in Article 25 of the Model Tax
Convention;

OECD rules ( (£X &40 A1) ) means—

(@) the commentary on the associated enterprises article or
the business profits article (as the case requires); and

(b) the Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations published by the
Organisation  for  Economic  Co-operation  and
Development on 10 July 2017;

permanent establishment article (F s5%1%5{% ) means the rules
contained in Article 5 of the Model Tax Convention;”.

10

11
12

Consequential amendment because of the amendment to the definition of double taxation arrangements in section
50AAC(1).

The definition of non-DTA territory is relocated from section 48A to section 50AAC(1).

Given the proposed CSA to the definition of double taxation arrangements under section 50AAC(1) (see

footnote 9), the definitions of certain relevant expressions are relocated from section 50AAE to section 50AAC(1)
for the sake of clarity. A new definition of permanent establishment article is also added under section

50AAC(L).
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9t In the proposed section 50AAC, by adding—

“(1A) For the purposes of the definitions of associated enterprises
article, business profits article, mutual agreement procedure
article, OECD rules and permanent establishment article in
subsection (1)—

(a) a reference to an article of the Model Tax Convention
means the article in the Model Tax Convention on
Income and on Capital as approved by the Organisation
for Economic Co-operation and Development on 21
November 2017; and

(b) a reference to the commentary on the associated
enterprises article or the business profits article means the
commentary on the article so approved on that date.”.

ot By deleting the proposed section 50AAC(5) and substituting—

“(5) The Secretary for Financial Services and the Treasury may, by
notice published in the Gazette, amend—

(@) the definitions of the following expressions in subsection
(1)—
associated enterprises article (fH¥ DR 0);
business profits article (& 2EFEHE0);
mutual agreement procedure article (fH & 1738 %

0);
OECD rules ( (4L &4HEFRAT) );
permanent establishment article (& s 155 S0);
(b) subsection (1A); and
(c) Schedule 17G.”.

3" Consequential amendment because of the relocation of the relevant definitions to section 50AAC(1). This also
updates the date reference of the Model Tax Convention promulgated by the Organisation for Economic Co-
operation and Development (“OECD”).

14" Consequential amendment because of the relocation of relevant definitions to section S0AAC(1) and the addition
of section 50AAC(1A).
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9 (@ In the proposed section 50AAE(1), by deleting “Division” and

substituting “Part”.
(b) By deleting the proposed section 50AAE(2), (3) and (4).

9tt In the proposed section 50AAF(6), by deleting “a more reliable

measure” and substituting “an equally reliable measure, or a more
reliable measure,”.

ot/ In the proposed section 50AAF, by adding—

“(7) Subsections (1) to (6) do not apply in relation to a provision
made or imposed in relation to any disposal or acquisition of
trading stock if section 15BA(4) or (5) applies in relation to
the disposal or acquisition.

(8) Subsections (1) to (6) do not apply in relation to a provision
made or imposed in relation to any trading stock if section
15C applies in relation to the trading stock.”.

'8 (@) By renumbering the proposed section 50AAJ as section 50AAJ(1).

(b) In the proposed section 50AAJ, by adding—

“(2) Despite subsection (1), an actual provision made or imposed
as between 2 persons is not taken to confer a potential
advantage in relation to Hong Kong tax on either of the
affected persons if—

(@  the domestic nature condition is met as provided for
in subsection (3);

(b)  either the no actual tax difference condition is met as
provided for in subsection (5), or the non-business

15

16

17

18

This seeks to reflect that the whole Part 8AA (not just Division 2 thereof) should be read in a way that best secures
its consistency with the rules promulgated by the OECD. Furthermore, as the relevant provisions will be
relocated to section 50AAC(1) (see footnotes 12, 13 and 14), section 50AAE(2), (3) and (4) needs to be deleted
correspondingly.

This seeks to clarify that a taxpayer would be accepted as having substantiated his reported/claimed amount if such
amount is within the arm’s length range.

This seeks to clarify the application of the proposed sections 15BA and 50AAF and the existing section 15C under
the IRO as far as acquisition or disposal of trading stock otherwise than in the course of trade and valuation of
trading stock on cessation of business are concerned.

This CSA seeks to reflect the policy intent that, insofar as domestic transactions between associated persons do
not give rise to actual tax difference and domestic transactions involving interest-free loans are not granted in the
ordinary course of money lending or intra-group financing business, and provided that such transactions do not
have a tax avoidance purpose, then the relevant person will not be obliged to compute the income or loss arising
from these transactions on the basis of the arm’s length provision in their tax returns and no corresponding
assessment on that basis will be made by the Inland Revenue Department.



3)

(4)

Q)

(6)

()

loan condition is met as provided for in subsection
(6); and

(c)  the actual provision does not, under subsection (7),
have a tax avoidance purpose.

The domestic nature condition is met—

(@) if the actual provision is made or imposed in
connection with each affected person’s trade,
profession or business carried on in Hong Kong; or

(b)  if—

(i) the actual provision is made or imposed in
connection with either affected person’s trade,
profession or business carried on in Hong
Kong; and

(i) the other affected person is resident for tax
purposes in Hong Kong and the provision is not
made or imposed in connection with that other
person’s trade, profession or business.

For the purposes of subsection (3), a trade, profession or
business is not regarded as being carried on in Hong Kong
by an affected person only because a sum received or
receivable by or accrued to the person is deemed under
section 15(1) to be a receipt arising in or derived from Hong
Kong from a trade, profession or business carried on in Hong
Kong.

The no actual tax difference condition is met if—

(@) each affected person’s income arising from the
relevant activities is chargeable to Hong Kong tax or
each affected person’s loss so arising is allowable for
the purposes of Hong Kong tax; and

(b) no concession or exemption for Hong Kong tax
applies to any affected person’s income or loss arising
from the relevant activities.

The non-business loan condition is met if the actual
provision relates to lending money otherwise than in the
ordinary course of a business of lending money or an intra-
group financing business (as defined by section 16(3)).

For the purposes of this section, an actual provision has a tax
avoidance purpose if the Commissioner is satisfied that the
main purpose, or one of the main purposes, of the provision
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919

1023

1024

10%°

Is to utilize a loss sustained by an affected person to avoid,
postpone or reduce any liability, whether of the other
affected person or any other person, to Hong Kong tax.

(8) Inthis section—

relevant activities (/5 g, 5E,) has the meaning given by section
50AAL.”.

In the proposed section 50AAK(10), by deleting “a more reliable
measure” and substituting “an equally reliable measure, or a more
reliable measure,”.

In the proposed section 50AAM(10), by deleting “a more reliable
measure” and substituting “an equally reliable measure, or a more
reliable measure,”.

In the proposed section 50AAO0(3)(b)(ii), in the Chinese text, by

(=¢1)

deleting “E542E” and substituting “g58

=

In the proposed section 50AAP(3)(a)(i)(A), in the Chinese text, by
deleting “7:31” and substituting “31E1”

In the proposed Schedule 17G, by deleting “Sch. 42]” and substituting
“Sch. 44]”.

In the proposed Schedule 17H, by deleting “Sch. 42]” and substituting
“Sch. 44]”.

In the proposed Schedule 17H, in section 7(9)(a), by adding “subject to
subsection (10),” before “a service”.

19
20
21
22

Same as footnote 16.
Same as footnote 16.
This seeks to amend a typo in the Chinese text.
This seeks to amend a typo in the Chinese text.

2 This seeks to re-number Schedule 42 to Schedule 44 as the Inland Revenue (Amendment) (No. 7) Bill 2017 and
Inland Revenue (Amendment) Bill 2018 (each of which contains a Schedule) has been or will be enacted before

the present Bill.
24

Same as footnote 23.

% Consequential amendment because of the addition of section 7(10) to Schedule 17H (see footnote 26).
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10% In the proposed Schedule 17H, in section 7, by adding—

“(10) The service charge payable under subsection (9)(a) in respect
of an application must not exceed $500,000.”.

13% In the proposed section 15BA(1), by adding in alphabetical order—

“trade ({T72£) means trade or business;”

13% In the proposed section 15BA, by adding—

“(6) Subsection (4) does not apply in relation to a disposal, and
subsection (5) does not apply in relation to an acquisition, of
any trading stock if section 15C applies in relation to the
trading stock.”.

new” By adding—
“14A. Section 20 repealed (liability of certain non-resident
persons)
Section 20—
Repeal the section.”.
16% In the proposed section 58B(2), in the Chinese text, in the definition of
EGFIFEEE £, in paragraphs (a), (b) and (¢)—
(@) by deleting “( (” and substituting “(“ {;
(b) by deleting “) £ and substituting “) "/&”.
16* In the proposed section 58B(2), in the definition of CbCR documents, in

paragraph (b), by deleting “2017” and substituting “2018”.

26

27

28

29

30
31

This seeks to impose a cap on the amount of fees to be charged by the Inland Revenue Department in respect of
advance pricing arrangement (“APA™) applications, excluding the direct costs of engaging external advisors and
travelling costs which will be fully reimbursed by APA applicants.

This seeks to define “trade” to include business so as to ensure consistency with the existing section 15C of the
IRO.

This seeks to clarify the application of the proposed section 15BA and the existing section 15C under the IRO as
far as valuation of trading stock on cessation of business is concerned.

Section 20 of the IRO is no longer necessary following the introduction of the proposed section 50AAF.

This seeks to make some formatting changes.

This seeks to update the date reference of the guidance on country-by-country (“CbhC”) reporting promulgated by
the OECD.
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16% (@) In the proposed section 58B(2), by deleting the definition of filing
deadline and substituting—

“filing deadline (}22ZHAFE) has the meaning given by subsections
(2A) and (2B);”.

(b) In the proposed section 58B, by adding—
“(2A) In this Part—

“filing deadline (¥£=ZHAPR), in relation to a country-by-
country return for an accounting period, means, subject to
subsection (2B), the earlier of the following dates—

(@) the date on which a period of 12 months after the
end of the accounting period expires;

(b) the date specified in a notice given under section
58G.

(2B) If—

() aHong Kong entity (not being a HK ultimate parent
entity) required under section 58F to file a country-
by-country return for an accounting period notifies
the Commissioner in accordance with section 58H
that the SPE-filing-elsewhere exception is to apply
within the meaning of section 581(2)(a); and

(b) the date by which a country-by-country report for
the accounting period is required to be filed by the
laws or regulations of the jurisdiction of tax
residence of the surrogate parent entity concerned
(foreign filing date) is later than the filing deadline
under subsection (2A),

the filing deadline in relation to the country-by-country
return for the accounting period is the foreign filing
date.”.

%2 This is a technical CSA in response to the OECD’s suggestion for better alignment with the requirements of the
CbC reporting regime. The purpose is to clarify that where the SPE-filing-elsewhere-exception applies and a
later deadline for filing CbC reports is prescribed in the laws or regulations of the jurisdiction of tax residence of
the surrogate parent entity, that later deadline will be taken as the filing deadline in relation to the CbC return
concerned.
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16% In the proposed section 58B(3)—

(@) in paragraph (a)(ii), by deleting
semicolon;

; and” and substituting a

(b) in paragraph (b), by deleting the full stop and substituting “; and”;
(c) by adding—

“(c) for the purposes of applying Schedule 17G to determine
whether a business unit of a multinational enterprise group has
a permanent establishment in Hong Kong, a reference to a
person or to an enterprise—

(i) in paragraph (c) of the definition of double taxation
arrangements in section 50AAC(1); or

(if) in Schedule 17G,

is to be construed as including such a business unit.”.

16% In the proposed section 58C(2)(a), by deleting “6” and substituting “9”.
16* In the proposed section 58C(4), by adding before paragraph (a)—
“(aa) a local file of the Hong Kong entity in respect of an

accounting period of the entity is not required to cover
specified domestic transactions;”.

16% In the proposed section 58C, by adding—

“(4A) Specified domestic transactions are to be disregarded in
computing, for the purposes of subsection (4)(a) or (b), the
total amount of a type of controlled transaction specified in
section 4 of Schedule 171.”.

%% This amendment seeks to clarify that Schedule 17G has the effect of determining whether a business unit of a

multinational enterprise group has a permanent establishment in Hong Kong for the purposes of CbC reporting.
This seeks to extend the preparation period of master file and local file from 6 months to 9 months after the end of
each accounting period of the entity concerned so as to tally with the deadline of filing tax returns.

This CSA seeks to waive the requirement to prepare local file for specified domestic transactions between
associated persons.

This CSA seeks to provide that specified domestic transactions between associated persons will not be taken into
account when determining whether the exemption thresholds in respect of the four categories of related party
transactions (i.e. transfers of properties, transactions in respect of financial assets, transfers of intangibles and other
transactions) are met. This is in line with the policy intent that preparation of local file is not required for those
specified domestic transactions (see footnote 35 above).
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16% In the proposed section 58C(5)—

(@) in the English text, by deleting the full stop and substituting a
semicolon;

(b) by adding in alphabetical order—
“specified domestic transaction (¥5HH 43128 5)).”.

16%® In the proposed section 58D (4)—

(@) in paragraph (a), by adding “and” after the semicolon;
(b) in paragraph (b), by deleting *“; and” and substituting a comma;
(c) by deleting paragraph (c).

16* In the proposed section 58D(5), by deleting the definition of jurisdiction

U’s threshold amount and substituting—
“jurisdiction U’s threshold amount (4<[& P& 2%E) means—

(@) if jurisdiction U requires the filing of a country-by-
country report in respect of period P by a multinational
enterprise group that has a total consolidated group
revenue for period P-1 of at least a threshold amount and
that amount is specified under the laws or regulations of
jurisdiction U—the threshold amount specified; or

(b) in any other case—an amount, in currency U, that is
equivalent to EUR 750 million as at January 2015;”.

16% In the proposed section 58H(1)(b)(iv) and (c)(iii), by deleting “the date

on which” and substituting “whether”.

16 In the proposed section 58I(3)(b), by deleting everything after

“jurisdiction S” and substituting “on behalf of the group.”.

37

38

39
40

41

Consequential amendment due to the use of the new term specified domestic transactions in section 58C(4)(aa)
and (4A). The term specified domestic transaction will be defined in section 2 of Schedule 171 (see footnote 44).
This is a technical CSA in response to the OECD’s suggestion for better alignment with the requirements of the
CbC reporting regime.  The purpose is to cater for a multinational enterprise group whose ultimate parent entity’s
jurisdiction does not implement the CbC reporting regime.

Same as footnote 38.

This is a technical CSA in response to the OECD’s suggestion for better alignment with the requirements of the
CbC reporting regime. A notification will need to state only whether a CbC report is filed in the ultimate parent
entity’s jurisdiction or the surrogate parent entity’s jurisdiction, but not the date of filing.

This is a technical CSA in response to the OECD’s suggestion for better alignment with the requirements of the
CbC reporting regime. A prerequisite for appointing surrogate parent entity in a jurisdiction will be removed.
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1742

1744

In the proposed Schedule 171, in the Chinese text, in section 1, by
deleting “ZE[” and substituting “A<f{ %",

In the proposed Schedule 171, by deleting “Sch. 42]” and substituting
“Sch. 44]”.

In the proposed Schedule 171, in section 2, by adding in alphabetical

order—

“specified domestic transaction (#5HH A3 %2 55) means a
controlled transaction between a Hong Kong entity of a group
in the extended sense and an associated entity of that Hong
Kong entity if, in relation to the transaction—

(@)

(b)

42
43
44

subject to section 2A of this Schedule, either of the following
conditions is met—

(i)

(i)

the transaction is undertaken in connection with each
entity’s trade, profession or business carried on in
Hong Kong; or

both—

(A) the transaction is undertaken in connection with
either entity’s trade, profession or business
carried on in Hong Kong; and

(B) the other entity is resident for tax purposes in
Hong Kong and the transaction is not undertaken
in connection with that other entity’s trade,
profession or business; and

either of the following conditions is also met—

(i)

(i)

each entity’s income arising from the transaction is
chargeable to Hong Kong tax or each entity’s loss so
arising is allowable for the purposes of Hong Kong
tax; or

the transaction relates to lending money otherwise than
in the ordinary course of a business of lending money
or an intra-group financing business (as defined by
section 16(3));”.

Textual refinement to better align with the English text.
Same as footnote 23.
Given the proposed CSA to waive the requirement to prepare local file for specified domestic transactions between

associated persons (see footnote 35), there is a need to introduce a new definition of specified domestic
transaction in Schedule 171.
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17% In the proposed Schedule 171, in Part 1, by adding—

“2A. For the purposes of paragraph (a) of the definition of
specified domestic transaction in section 2 of this Schedule, a
trade, profession or business is not regarded as being carried
on in Hong Kong by an entity only because a sum received or
receivable by or accrued to the entity is deemed under section
15(1) to be a receipt arising in or derived from Hong Kong
from a trade, profession or business carried on in Hong
Kong.”.

174 In the proposed Schedule 171, in section 3(a), by deleting “$200” and

substituting “$400”.

174 In the proposed Schedule 171, in section 3(b), by deleting “$200” and
substituting “$300”.
32% In the proposed section 26AB—

(@ in the heading, by deleting “for determining whether profits
producing activities are carried out in Hong Kong etc.” and
substituting “relating to concession condition provisions”;

(b) in subsection (1), by adding *, for the purposes of a concession
condition provision,” after “whether”;

(c) by deleting the note after subsection (1);

(d) in subsection (2), by adding *, for the purposes of a concession
condition provision,” after “not”;

(e) by adding—

“(2A) To avoid doubt, the fact that the threshold requirement is
not met for the purposes of subsection (2) does not imply

45

46

47

48

This CSA seeks to clarify that the mere fact that an entity receives or is accrued with a deemed trading receipt
sourced from Hong Kong will not be regarded as carrying on a trade, profession or business in Hong Kong for the
purpose of determining whether a transaction is a specified domestic transaction under Schedule 171 (see
footnote 44).

At the Bills Committee meetings held on 21 March and 11 April 2018, Members requested the Government to
consider further relaxing the exemption threshold on total amount of annual revenue in respect of the exemption
requirements for preparing master file and local file based on the size of business. Having regard to Members’
suggestion, we propose to raise the exemption threshold to $400 million.

This seeks to raise the exemption threshold on total value of assets from $200 million to $300 million as we
conveyed to the Bills Committee on 21 March 2018.

This is a technical CSA in response to the OECD’s suggestion for clarifying the policy intent of section 26AB and
refining the definition of threshold requirement. The policy intent of section 26AB is that if the thresholds on
substantial activity requirement are not met, the tax concessions available under the relevant preferential tax
regimes will not apply and the profits or income concerned may be subject to profits tax at the normal rate.
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(f)

(@)

(h)

that the assessable profits or the exempt sums under
subsection (1)(a) or (b) do not arise in or are not derived
from Hong Kong.”.

in subsection (3), in the definition of threshold requirement, in
paragraph (a), by deleting “engaged in the activity” and substituting
“who carry out the activity and have the qualifications necessary
for doing so”;

in subsection (3), in the definition of threshold requirement, in
paragraph (b), by adding “operating” before “expenditure”;

in subsection (3), by adding in alphabetical order— “concession
condition provision (& &% SC) means section 14B(2)(a),
14D(5)(a)(ii), 14H(4)(a)(ii), 14J(5)(a)(ii) or 23B(4AA);

Note (with no legislative effect)—

Section 14B(2)(a), 14D(5)(a)(ii), 14H(4)(a)(ii), 14J(5)(a)(ii) or 23B(4AA)
imposes a condition for activities producing the assessable profits or the
exempt sums concerned to be carried out in Hong Kong or arranged to be
carried out in Hong Kong. The condition must be met in order for the tax
concession under section 14B(1), 14D(1), 14H(1), 14J(1) or 23B(4AA) to

apply.”.

33% By renumbering the proposed subsection (20) as subsection (21).

33% In the proposed subsection (21), by deleting “42” and substituting “44”.

34° By deleting “Schedule 42” (wherever appearing) and substituting
“Schedule 44”.

34 In the proposed Schedule 44, by deleting “89(20)]” and substituting
“89(21)]".

49

The Inland Revenue (Amendment) (No. 7) Bill 2018, which contains a transitional provision under section 89(20)

of the IRO, has been enacted before the present Bill.

50
51
52

Same as footnote 23.
Same as footnote 23.
Same as footnote 49.
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343 In the proposed Schedule 44, by deleting section 4(1) and substituting—

“(1) Subject to subsections (2), (3) and (4), the following
provisions apply in relation to a year of assessment beginning
on or after 1 April 2018—

(@) Divisions 2 and 3 of Part BAA (except section 50AAK)
and Schedule 17G;

(b) Division 4 of Part 8AA and Schedule 17H;
(c) section 15BA,;

(d) the amendments made to sections 80, 82 and 82A by the
Amendment Ordinance (except to the extent that the
amendments relate to section 50AAK).

(1A) Subject to subsections (2A), (5) and (6), the following
provisions apply in relation to a year of assessment beginning
on or after 1 April 2019—

(a) section 50AAK;
(b) section 15F;

(c) the amendments made to sections 80, 82 and 82A by the
Amendment Ordinance (to the extent that the
amendments relate to section 50AAK);

(d) the amendments made to rules 3(1A) and 5(1) of the
Inland Revenue Rules (Cap. 112 sub. leg. A) by the
Amendment Ordinance;

() rule 5(1A) of those Rules.”.

34> In the proposed Schedule 44, in section 4(2), by deleting “(1)(a), (d) and
(e)” and substituting “(1)(a) and (d)”.

34% In the proposed Schedule 44, in section 4, by adding—

“(2A) The provisions referred to in subsection (1A)(a), (c), (d) and
(e) do not apply in relation to a transaction entered into or
effected before 1 April 2019.”.

%% This seeks to list out the provisions which apply in relation to a year of assessment beginning on or after (a) 1
April 2018 or (b) 1 April 2019. Sections 15F (taxation of intellectual property income) and 50AAK (attribution
of income or loss to permanent establishments of non-Hong Kong resident persons) as well as some amendments
related to these two sections will apply in relation to a year of assessment beginning on or after 1 April 2019 so as
to give taxpayers a longer lead time to make the necessary preparation.

> Same as footnote 53.

> Same as footnote 53.
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34 In the proposed Schedule 44, in section 4(5) and (6), by deleting “the
commencement date” (wherever appearing) and substituting “1 April
2019”.

% Same as footnote 53.
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Annex B
Inland Revenue (Amendment) (No. 6) Bill 2017
Committee Stage

Amendments to be moved by the Secretary for Financial Services and the Treasury
(Marked-up Version)

[Note: This marked-up version is for reference only. In case of discrepancy, the
detailed CSAs at Annex A shall prevail.]

| . lagi
(B—Section B(HAYe)—
Repeal

e
Lo

3. Section 8 amended (charge of salaries tax)
(1) Section 8(1A)(c), before “excludes”—
Add
“subject to subsection (1C) and section 50AA,”
(2) After section 8(1B)—
Add
“(1C)  Subsection (1A)(c) does not apply in relation to income derived by a person
from services rendered by the person in a territory if—
(@) the territory is a DTA territory (as defined by section 48A); and
(b)  under section 50, tax payable in the territory by a Hong Kong resident
person in respect of income derived from services rendered by him or
her in the territory is to be allowed as a credit against tax payable in
Hong Kong by the Hong Kong resident person in respect of that

income.”,

This seeks to clarify that unilateral double taxation relief (i.e. exclusion of income taxed in foreign territory
under section 8(1A)(c) and deduction of tax paid in foreign territory under section 16(1)(c)) is not
applicable where the income is derived from services rendered, or the foreign tax is paid, in a DTA territory
with which Hong Kong has entered into Double Taxation Agreements (“DTAS”) that provide for relief by
way of tax credit.
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4. Section 16 amended (ascertainment of chargeable profits)
(1) Section 16(1)(c), before “tax of"—
Add
“subject to subsection (2J) and section 50AA,”.
(2) Section 16(1)(c)—
Repeal the colon
Substitute a semicolon.
(3) Section 16(1)(c)—
Repeal the proviso.
(4) After section 16(21)—
Add
“(29) Subsection (1)(c) does not apply in relation to any tax paid in a territory by a
person in respect of profits referred to in that subsection if—
(@) the territory is a DTA territory (as defined by section 48A); and
(b)  under section 50, the tax payable in the territory by a Hong Kong
resident person in respect of the profits is to be allowed as a credit
against tax payable in Hong Kong by the Hong Kong resident person in
respect of the profits.”.

5. Section 48A added
Before section 49—
Add
“48A. Interpretation of Part 8
In this Part—

6. Section 49 amended (arrangementstor—relietfrom-doubletaxation—and-exchange—of
rfermatien—arrangements: relief from double taxation, exchange of information and

other international tax cooperation)4

Same as footnote 1.

The term non-DTA territory will no longer be used in sections 8, 16 and 50AA. The definition of the term
will be relocated from section 48A to section 50AAC(1) (see footnote 11).

This seeks to reflect the heading of section 49 of the Inland Revenue Ordinance (Cap. 112) (“IRO”) as
amended by the Inland Revenue (Amendment) Ordinance 2018, which came into operation on 2 February
2018.
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8.

Sections 50AA and 50AAB added
Part 8, after section 50—
Add
“50AA. General provisions on relief from double taxation
(1) This section applies if, in respect of tax (foreign tax) payable in a territory outside
Hong Kong (foreign territory) on any income, profits or gains (relevant income),
a person is entitled to any of the following relief (each of which is referred to in
this section as relief from double taxation)—

(@)—if-the-foreign-territory-is-a-non-DTAterritory—

(@) relief under section 8(1A)(c) by way of exclusion of any amount of the
relevant income;

(b) relief under section 16(1)(c) by way of deduction of any amount of the
foreign tax;5

(c) relief under section 50 by way of credit and deduction of any amount of the
foreign tax.”

(2) The amount of any relief from double taxation granted must not exceed the
amount of the relief that would be granted had all foreign tax minimization steps
been taken.

(3) For the purposes of subsection (2)—

(@) all foreign tax minimization steps are taken only if all reasonable steps are
taken under—
(i)  the laws of the foreign territory; and
arrangements-concerned-
(i) if subsection (1)(c) applies—the double taxation arrangements made
with the foreign territory,
to minimize the amount of foreign tax payable in the foreign territory in
respect of the relevant income; and
(b) the reasonable steps mentioned in paragraph (a) include—
(i) claiming, or otherwise securing the benefit of, relief, deductions,
reductions or allowances; and
(if)  making elections for tax purposes.

Part 8AA added
After Part 8—
Add

“Part 8AA
Transfer Pricing Rules, Relief and Advance Pricing Arrangement

Note (with no legislative effect) providing an overview of Part SBAA—

1. Apart from defining relevant terms, Division 1 applies Part 8AA to determining property tax,
salaries tax and profits tax and requires the Part to be read in a way that best secures
consistency between its effect and the effect given to Articles 7 and 9 of the Model Tax

Consequential amendment because of the amendments to sections 8(1A)(c) and 16(1)(c).
Consequential amendment because of the amendments to sections 8(1A)(c) and 16(1)(c).
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Convention on Income and on Capital approved by the Organisation for Economic Co-
operation and Development. The expression provision is broadly equivalent to the expression
condition made or imposed in Article 9.

2. Division 2 incorporates the international transfer pricing rules and has the following effect—
(@) inrelation to a year of assessment beginning on or after 1 April 2018—

(i) aperson’s tax liability under this Ordinance is to be determined on the basis that
a provision made or imposed between the person and the person’s associated
person is made or imposed on an arm’s length basis;

(if)  in other words, a person who would have a Hong Kong tax advantage if taxed
on the basis of a non-arm’s length provision (advantaged person) will have
income adjusted upwards or loss adjusted downwards;

(b) similarly, in relation to a year of assessment beginning on or after 1 April 2019, the
income or loss of a non-Hong Kong resident person attributable to the person’s
permanent establishment in Hong Kong are to be determined as if the permanent

. L. .7
establishment were a distinct and separate enterprise.

2A. The arm’s length provision is to be determined in accordance with the OECD rules (as defined
by section 50AAC(1)). It is possible that application of the OECD rules may not produce a
single provision (such as an exact figure as the price) but may produce a range of provisions

where each provision constitutes an arm’s length provision.
Division 1—Preliminary

50AAC. Interpretation of Part 8AA
(1) Inthis Part—

associated enterprises article(fH5 (£ {5 =) means the rules contained in Article 9 of
the Model Tax Convention;12

business profits article (= =EFI)f &) means the rules contained in Article 7 of the
Model Tax Convention;12

double taxation arrangements (%E%ﬁ'%ﬁﬁ%ﬁ&)g—
(@) in relation to the computation of income or loss with respect to a provision
made or imposed between 2 persons by means of a transaction or series of
transactions—means double taxation arrangements (as defined by section

48A) that incorporate—

" The revised note seeks to clarify that the rules relating to the computation of income or loss for provision

between associated persons will apply in relation to a year of assessment beginning on or after 1 April 2018,
while the rules relating to the attribution of income or loss to permanent establishments of non-Hong Kong
resident persons will apply in relation to a year of assessment beginning on or after 1 April 2019.

This seeks to insert a note (with no legislative effect) to address the deputations’ concerns about the
determination of the arm’s length provision.

This seeks to clarify that for the purposes of the proposed Part 8AA, the term DTA territory should only
cover the territories with which Hong Kong has entered into DTAS that contain the business profits article,
associated enterprises article, mutual agreement procedure article and permanent establishment article.
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(i) the associated enterprises article and the mutual agreement procedure
article; or
(i) any rules in the same or equivalent terms as those articles;

(b) in relation to the attribution of a person’s income or loss to its permanent
establishment in Hong Kong—means double taxation arrangements (as
defined by section 48A) that incorporate—

(i) the business profits article and the mutual agreement procedure article;
or
(if) any rules in the same or equivalent terms as those articles; or

(c) in relation to the determination of the question whether a person has a
permanent establishment in Hong Kong—means double taxation
arrangements (as defined by section 48A) that incorporate—

(i) the permanent establishment article; or
(if) any rules in the same or equivalent terms as the article;

DTA-territory- (L2 HERETEY has the meaning-given-by-section48A;
“DTA territory (A Z24F#4E) means a territory outside Hong Kong with which double
taxation arrangements have been made;lo

mutual agreement procedure article (fH G G2 FF{5%2) means the rules contained
in Article 25 of the Model Tax Convention;12

non-DTA territory (fEZZHEHIE) means a territory outside Hong Kong that is not a

DTA territory;ll

OECD rules ( (£ &4H&HHAT) ) means—
(@) the commentary on the associated enterprises article or the business profits
article (as the case requires); and
(b) the Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations published by the Organisation for Economic Co-operation

and Development on 10 July 2017;12

permanent establishment article (& 55%1#f#{%52) means the rules contained in Article
5 of the Model Tax Convention;12

10 Consequential amendment because of the amendment to the definition of double taxation arrangements in
section 50AAC(1).

1 The definition of non-DTA territory is relocated from section 48A to section 50AAC(1).

12" Given the proposed CSA to the definition of double taxation arrangements under section 50AAC(1) (see
footnote 9), the definitions of certain relevant expressions are relocated from section 50AAE to section
50AAC(1) for the sake of clarity. A new definition of permanent establishment article is also added
under section 50AAC(1).
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(1A) For the purposes of the definitions of associated enterprises article, business
profits article, mutual agreement procedure article, OECD rules and permanent
establishment article in subsection (1)—

(@) areference to an article of the Model Tax Convention means the article in the
Model Tax Convention on Income and on Capital as approved by the
Organisation for Economic Co-operation and Development on 21 November
2017; and

(b) a reference to the commentary on the associated enterprises article or the
business profits article means the commentary on the article so approved on

that date.13

the Gazette—amend-Scheduyle 17G-
(5) The Secretary for Financial Services and the Treasury may, by notice published in

the Gazette, amend—

(a) the definitions of the following expressions in subsection (1)—
associated enterprises article (FH 1 (> 50);
business profits article (ZZEF R );
mutual agreement procedure article (6 & {12 P15 20);
OECD rules ( (&&&4H&RHRA]) );
permanent establishment article (‘55185 50);

(b)  subsection (1A); and

(c) Schedule 17G.**

50AAE. Consistency with OECD rules

This Division Part™ is to be read in the way that best secures—
(a) consistency between—
(i) the effect given to sections 50AAF, 50AAG, 50AAM and 50AAN; and
(if) the effect that, in accordance with the OECD rules, is to be given to
double taxation arrangements that incorporate the associated
enterprises article or any rules in the same or equivalent terms as that
article; and
(b) consistency between—
(i) the effect given to sections 50AAK and 50AAQ; and
(if) the effect that, in accordance with the OECD rules, is to be given to
double taxation arrangements that incorporate the business profits
article or any rules in the same or equivalent terms as that article.

B3 Consequential amendment because of the relocation of the relevant definitions to section 50AAC(1). This
also updates the date reference of the Model Tax Convention promulgated by the Organisation for
Economic Co-operation and Development (“OECD”).

" Consequential amendment because of the relocation of relevant definitions to section 50AAC(1) and the
addition of section 50AAC(1A).

5 This seeks to reflect that the whole Part 8AA (not just Division 2 thereof) should be read in a way that best
secures its consistency with the rules promulgated by the OECD. Furthermore, as the relevant provisions
will be relocated to section 50AAC(1) (see footnotes 12, 13 and 14), section 50AAE(2), (3) and (4) needs to
be deleted correspondingly.
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50AAF. Rule 1: Arm’s length principle for provision between associated persons

(6) For all purposes of this Ordinance, the estimated amount under subsection (5) is
taken to be the arm’s length amount unless the advantaged person proves that
another amount is a-merereliable-measure-an equally reliable measure, or a more

. 16 ,
reliable measure,” of the arm’s length amount.

(7) Subsections (1) to (6) do not apply in relation to a provision made or imposed in
relation to any disposal or acquisition of trading stock if section 15BA(4) or (5)
applies in relation to the disposal or acquisition.17

(8) Subsections (1) to (6) do not apply in relation to a provision made or imposed in
relatiolr; to any trading stock if section 15C applies in relation to the trading
stock.

50AAJ. Interpretation: potential advantage in relation to tax'®

Q) An actual provision confers a potential advantage in relation to Hong Kong tax or
foreign tax on a person if, disregarding this Division, making or imposing the
actual provision, instead of the arm’s length provision, would in relation to Hong

16 This seeks to clarify that a taxpayer would be accepted as having substantiated his reported/claimed amount
if such amount is within the arm’s length range.

This seeks to clarify the application of the proposed sections 15BA and 50AAF and the existing section 15C
under the IRO as far as acquisition or disposal of trading stock otherwise than in the course of trade and
valuation of trading stock on cessation of business are concerned.

This CSA seeks to reflect the policy intent that, insofar as domestic transactions between associated
persons do not give rise to actual tax difference and domestic transactions involving interest-free loans are
not granted in the ordinary course of money lending or intra-group financing business, and provided that
such transactions do not have a tax avoidance purpose, then the relevant person will not be obliged to
compute the income or loss arising from these transactions on the basis of the arm’s length provision in
their tax returns and no corresponding assessment on that basis will be made by the Inland Revenue
Department.

17

18
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()

3)

(4)

©)

(6)

()

(8)

Kong tax or foreign tax (as the case requires) have either or both of the following
effects—

(@) asmaller amount would be taken to be the amount of the person’s income;
(b) a larger amount would be taken to be the amount of the person’s loss.

Despite subsection (1), an actual provision made or imposed as between 2 persons
is not taken to confer a potential advantage in relation to Hong Kong tax on either
of the affected persons if—

(a) the domestic nature condition is met as provided for in subsection (3);

(b) either the no actual tax difference condition is met as provided for in
subsection (5), or the non-business loan condition is met as provided for in
subsection (6); and

(c) the actual provision does not, under subsection (7), have a tax avoidance
purpose.

The domestic nature condition is met—

(@) if the actual provision is made or imposed in connection with each affected
person’s trade, profession or business carried on in Hong Kong; or
(b) if—
(i)  the actual provision is made or imposed in connection with either
affected person’s trade, profession or business carried on in Hong
Kong; and
(i)  the other affected person is resident for tax purposes in Hong Kong
and the provision is not made or imposed in connection with that other
person’s trade, profession or business.

For the purposes of subsection (3), a trade, profession or business is not regarded
as being carried on in Hong Kong by an affected person only because a sum
received or receivable by or accrued to the person is deemed under section 15(1)
to be a receipt arising in or derived from Hong Kong from a trade, profession or
business carried on in Hong Kong.

The no actual tax difference condition is met if—

(@) each affected person’s income arising from the relevant activities is
chargeable to Hong Kong tax or each affected person’s loss so arising is
allowable for the purposes of Hong Kong tax; and

(b) no concession or exemption for Hong Kong tax applies to any affected
person’s income or loss arising from the relevant activities.

The non-business loan condition is met if the actual provision relates to lending
money otherwise than in the ordinary course of a business of lending money or an
intra-group financing business (as defined by section 16(3)).

For the purposes of this section, an actual provision has a tax avoidance purpose if
the Commissioner is satisfied that the main purpose, or one of the main purposes,
of the provision is to utilize a loss sustained by an affected person to avoid,
postpone or reduce any liability, whether of the other affected person or any other
person, to Hong Kong tax.

In this section—
relevant activities (75 5, 5&f) has the meaning given by section 50AAL.”.
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50AAK. Rule 2: Separate enterprises principle for attributing income or loss of hon-Hong
Kong resident person

(10) For all purposes of this Ordinance, the estimated amount under subsection (9) is
taken to be the arm’s length amount unless the person proves that another amount
is a—mere—Fehalele—measuFe—an equally reliable measure, or a more reliable

measure, % of the arm’s length amount.

50AAM. Corresponding relief not involving foreign tax

(10) For all purposes of this Ordinance, the estimated amount under subsection (8) is
taken to be the arm’s length amount unless the disadvantaged person proves that
another amount |s armepeerehableumease#ean equally reliable measure, or a more

reliable measure, of the arm’s length amount.

[Chinese text]
50AAO. BRAMIFIRREER SR | IEERER AT ik

@) WHIFFEERALAUWABEGE - ERESQFEFEEETE > Az AL
H

(b) AELUNEDCHIERES PN R R gAY 3 [EA M > sk H

Rl fm R HE A

() BZIHFEERE T AT B A Y % N\ e & AR B e AR Y 5% A YU
ABIEHBHIBEA (BB EFFBAETE © K

(i) ?ﬁ%ﬁ%ﬁiﬁ%%%’ﬁ(ﬁﬁ?Fﬁﬁiﬁ%ﬁ%ﬁ%%%ﬁ)é’]ﬁéﬁ’” PLE AR

LA S AiE B T4

(A —EEAREAR R AN LRI > SRR N LR & &R

SRS ¢ Bl
(B) e/ N ERR % A L HIETE - SR R A R B Y
B L

19 Same as footnote 16.
2 Same as footnote 16.
21 This seeks to amend a typo in the Chinese text.

-28 -



[Chinese text]
50AAP.  HEfEHTRJCEEZHE

@) FEUMERT - BRAERENFCEEZDE —
@
() ZLHREEANRAEZ T — NZHETE S IHI TR > e S AL

Z FAGEFHAL) —

(A)  HRtEBRIEm e B AsEtE 5 B

10. Schedules 17G and 17H added
After Schedule 17F—

Add
“Schedule 17G
[ss. 50AAC & 58B &
Seh-42] Sch. 44]%
Schedule 17H
[ss. 50AAP, 50AAV & 80 &
Sech-42} Sch. 441%*
7. Fees

(9) The fees payable in respect of an application are—
(@)  subject to subsection (10),25 a service charge calculated on the basis of each hour
(or any part of an hour) spent by—
(i) a Deputy Commissioner $2,650
(ii) an Assistant Commissioner  $2,240
(iii) a Chief Assessor $1,960
(iv) any other person appointed under this Ordinance; and  $1,730

(10) The service charge payable under subsection (9)(a) in respect of an application must not
exceed $500,000.%°

22

This seeks to amend a typo in the Chinese text.
23

This seeks to re-number Schedule 42 to Schedule 44 as the Inland Revenue (Amendment) (No. 7) Bill 2017
and Inland Revenue (Amendment) Bill 2018 (each of which contains a Schedule) has been or will be
enacted before the present Bill.

Same as footnote 23.

Consequential amendment because of the addition of section 7(10) to Schedule 17H (see footnote 26).

This seeks to impose a cap on the amount of fees to be charged by the Inland Revenue Department in
respect of advance pricing arrangement (“APA”) applications, excluding the direct costs of engaging
external advisors and travelling costs which will be fully reimbursed by APA applicants.
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13.

Section 15BA added

Before section 15C—

Add

“15BA. Changes in trading stock
(1) In this section—

trade (f73%) means trade or business;27
(6) Subsection (4) does not apply in relation to a disposal, and subsection (5) does not

apply in relation to an acquisition, of any trading stock if section 15C applies in
relation to the trading stock.?®

14A. Section 20 repealed (liability of certain non-resident persons)

Section 20—
Repeal the section.”®

[Chinese text]
58B. 8 9A EHVER

(2 AR —

EGFIEFEXAF (CbCR documents)fis FHAER & (FEA 3SR AH AR AT LU 30 ——

(@) 1 2015 SEANARIY ~ BENECE4HSRES 13 JE1TH)/G20 (Zahf AL K 4]
EITEIETE - R <$§§?§i{gﬁi@(}iﬁﬂi§%> HER a5 6 (F
EEE R E S —=) "= “Transfer Pricing Documentation and
Country-by-Country Reporting”fJz%4% < )

(b) 7F 20172018%" FENFAAY - BBy (EEHEBIRIHAENTISE] — (RaFEL K
RS AR TR RIS 13 IETTEY) AUk s R4t <§F@%U$ﬁ%9§)
550 - e EREZAETHESE 13 HiTEH =) "
“Guidance on the Implementation of Country-by-Country Reporting — BEPS
Action 13"{EE44 - )

() 1E 2017 FAAAHY ~ A (BEAI#HES - ﬁ?&%b‘ﬁ?ﬂﬂ HY S S
e (BERTRE - ARCEEF>—=) "2 ~ “Country-by-Country
Reporting: Handbook on Effective Implementation”fy:#4 - )

27

28

29
30

This seeks to define “trade” to include business so as to ensure consistency with the existing section 15C of
the IRO.

This seeks to clarify the application of the proposed section 15BA and the existing section 15C under the
IRO as far as valuation of trading stock on cessation of business is concerned.

Section 20 of the IRO is no longer necessary following the introduction of the proposed section 50AAF.
This seeks to make some formatting changes.
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58B. Interpretation of Part 9A
(2) Inthis Part—

CbCR documents ([ 7fZ#574) means the following documents published by the

Organisation for Economic Co-operation and Development—

(@) the consolidated report, entitled Transfer Pricing Documentation and
Country-by-Country Reporting, on Action 13 of the OECD/ G20 Action
Plan on Base Erosion and Profit Shifting published in 2015;

(b) the document entitled Guidance on the Implementation of Country-by-
Country Reporting — BEPS Action 13 published in 2017 201831; and

(¢) the document entitled Country-by-Country Reporting: Handbook on
Effective Implementation published in 2017;

filing deadline (2% HAPER) has the meaning given by subsections (2A) and (2B);

(2A) In this Part—
filing deadline (#£#ZHAFR), in relation to a country-by-country return for an
accounting period, means, subject to subsection (2B), the earlier of the following
dates—
(@) the date on which a period of 12 months after the end of the accounting
period expires;
(b) the date specified in a notice given under section 58G.
(2B) It—

(@) aHong Kong entity (not being a HK ultimate parent entity) required under
section 58F to file a country-by-country return for an accounting period
notifies the Commissioner in accordance with section 58H that the SPE-
filing-elsewhere exception is to apply within the meaning of section
581(2)(a); and

(b) the date by which a country-by-country report for the accounting period is
required to be filed by the laws or regulations of the jurisdiction of tax
residence of the surrogate parent entity concerned (foreign filing date) is
later than the filing deadline under subsection (2A),

the filing deadline in relation to the country-by-country return for the accounting

period is the foreign filing date.>

® This seeks to update the date reference of the guidance on country-by-country (“CbC”) reporting

promulgated by the OECD.

This is a technical CSA in response to the OECD’s suggestion for better alignment with the requirements of
the ChC reporting regime. The purpose is to clarify that where the SPE-filing-elsewhere-exception applies
and a later deadline for filing CbC reports is prescribed in the laws or regulations of the jurisdiction of tax
residence of the surrogate parent entity, that later deadline will be taken as the filing deadline in relation to
the CbC return concerned.

32
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3)

For the purposes of this Part—

(a)

(b)

(©)

a business unit of a multinational enterprise group, or an enterprise, has a

permanent establishment in a jurisdiction if—

(i) in the case where the jurisdiction is Hong Kong—the business unit or
enterprise has a permanent establishment in Hong Kong under Schedule
17G; or

(i) in the case where the jurisdiction is not Hong Kong—the business unit or
enterprise is regarded as having a permanent establishment in the
jurisdiction under the laws of the jurisdiction or under a bilateral or
multilateral tax convention to which the jurisdiction is a party:-and-;

a reference to a permanent establishment in a jurisdiction, in relation to a business

unit of a multinational enterprise group or to an enterprise, is to be read

accordingly-; and

for the purposes of applying Schedule 17G to determine whether a business unit

of a multinational enterprise group has a permanent establishment in Hong Kong,

a reference to a person or to an enterprise —

(i) in paragraph (c) of the definition of double taxation arrangements in
section 50AAC(1); or
(if)  in Schedule 17G,

) ) . . .. 33
is to be construed as including such a business unit.

58C. Master file and local file to be retained

)

(4)

(4A)

The Hong Kong entity must—

(a)

prepare, within -9 months>* after the end of each accounting period of the entity,
a file in respect of the accounting period (local file) and a file in respect of the
corresponding accounting period of the group (master file); and

Despite subsection (2)—

(aa) a local file of the Hong Kong entity in respect of an accounting period of the

(@)

entity is not required to cover specified domestic transactions;35
a local file of the Hong Kong entity in respect of an accounting period of the
entity is not required to cover a type of controlled transactions specified in section
4 of Schedule 171 if the total amount of that type of controlled transaction
undertaken by the entity for the accounting period does not exceed the amount
specified in relation to the type in section 4 of Schedule 171; and

Specified domestic transactions are to be disregarded in computing, for the purposes of
subsection (4)(a) or (b), the total amount of a type of controlled transaction specified in

section 4 of Schedule 17I.36

*% This amendment seeks to clarify that Schedule 17G has the effect of determining whether a business unit of

34

35

36

a multinational enterprise group has a permanent establishment in Hong Kong for the purposes of CbC
reporting.
This seeks to extend the preparation period of master file and local file from 6 months to 9 months after the
end of each accounting period of the entity concerned so as to tally with the deadline of filing tax returns.
This CSA seeks to waive the requirement to prepare local file for specified domestic transactions
between associated persons.

This CSA seeks to provide that specified domestic transactions between associated persons will not be
taken into account when determining whether the exemption thresholds in respect of the four categories of
related party transactions (i.e. transfers of properties, transactions in respect of financial assets, transfers of
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(5) In this section, the following expressions have the meanings given by section 2 of
Schedule 171—

accounting period (E5-45);

controlled transaction (Z&X45);

corresponding accounting period (5 =5 45)-,
specified domestic transaction (¥§BAH#1355).%

58D. Consistency with CbCR documents and application to reportable group

(4) However, if—
(@) a multinational enterprise group’s ultimate parent entity is resident for tax
purposes in a jurisdiction other than Hong Kong (jurisdiction U); and
(b) the group draws up its consolidated financial statements in respect of period P-1
in a currency of jurisdiction U (currency U) or would have drawn them up in
currency U if the group had been required to produce them:-anéd-,

{e)—jurisdiction—U-reguires—the filing—of-a-—countrny-by-country reportin-—respectof

the reference to specified threshold amount in subsection (3) has effect as if it were
jurisdiction U’s threshold amount.

(5) Inthis section—

jurisdiction U’s threshold amount (%% & F9#% 7 %H) means—

(@) if jurisdiction U requires the filing of a country-by-country report in respect
of period P by a multinational enterprise group that has a total consolidated
group revenue for period P-1 of at least a threshold amount and that amount
is specified under the laws or regulations of jurisdiction U—the threshold
amount specified; or

(b) inany other case—an amount, in currency U, that is equivalent to EUR 750

million as at January 2015;39

intangibles and other transactions) are met. This is in line with the policy intent that preparation of
local file is not required for those specified domestic transactions (see footnote 35 above).

Consequential amendment due to the use of the new term specified domestic transactions in section
58C(4)(aa) and (4A). The term specified domestic transaction will be defined in section 2 of Schedule
171 (see footnote 44).

This is a technical CSA in response to the OECD’s suggestion for better alignment with the requirements of
the CbC reporting regime. The purpose is to cater for a multinational enterprise group whose ultimate
parent entity’s jurisdiction does not implement the CbC reporting regime.

% Same as footnote 38.

37

38
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58H.

Notice by Hong Kong entities

(1)

Subject to subsection (3), each Hong Kong entity of a reportable group must file a
written notice with the Commissioner, informing the Commissioner of the following in
respect of period P—

(@)

(b)

(©)

the name, address and business registration number of each of the group’s Hong

Kong entities, identifying among them (as applicable)—

Q) the HK ultimate parent entity;

(i) the surrogate parent entity that is resident for tax purposes in Hong
Kong; or

(iii)  a Hong Kong entity (not falling within subparagraph (i) or (ii)) that is to
file a country-by-country return in accordance with section 58F;

if the group’s ultimate parent entity is resident for tax purposes in a jurisdiction

other than Hong Kong—

() the jurisdiction of tax residence of the ultimate parent entity
(jurisdiction U);

(i) the name, address and business registration number (or equivalent
particulars) of the ultimate parent entity;

(iii)  whether, in relation to the group, a condition precedent for Hong Kong
to require a Hong Kong entity of the group that is not the ultimate parent
entity to file a country-by-country report is met within the meaning of
section 58I(1); and

(iv) the-date-on-which-whether™® the ultimate parent entity has notified the
tax authority of jurisdiction U in accordance with the laws or regulations
of jurisdiction U that it is the ultimate parent entity (if the laws or
regulations of jurisdiction U require the notification);

if the SPE-filing-elsewhere exception is to apply within the meaning of section

581(2)(a)—

(i) the jurisdiction of tax residence of the surrogate parent entity
(jurisdiction S);

(i) the name, address and business registration number (or equivalent
particulars) of the surrogate parent entity; and

(i) the-date-on-which-whether™® the surrogate parent entity has notified the
tax authority of jurisdiction S in accordance with the laws or regulations
of jurisdiction S that it is the surrogate parent entity (if the laws or
regulations of jurisdiction S require the notification); and

" This is a technical CSA in response to the OECD’s suggestion for better alignment with the requirements of
the CbC reporting regime. A notification will need to state only whether a CbC report is filed in the
ultimate parent entity’s jurisdiction or the surrogate parent entity’s jurisdiction, but not the date of filing.
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581.  Condition precedent for requiring local filing; SPE-filing exceptions

(3) A constituent entity is appointed as the surrogate parent entity of the group concerned
if—

(@) it is resident for tax purposes in a jurisdiction other than Hong Kong
(jurisdiction S); and

(b) itis appointed by the group as the sole substitute for the ultimate parent entity
to file the country by- country report in respect of period P |n jurlsdlctlon S;

subseetlon—el—} on behalf of the group

[Chinese text]
17, foAMER 171

BRSER RO EMER | PMERETHHER
FLE

1. WA A 2 i P ) (R B RSO RN o B 8AA B
9’} b L B DA EL At 7 SR 3% ) B I o B S A A
FHM[E -

17. Schedule 171 added
Before Schedule 18—
Add

“Schedule 171
[s. 58C & Seh—42]-Sch. 44]*

Master File and Local File: Thresholds and Prescribed Information
Part 1

Interpretation

“1 This is a technical CSA in response to the OECD’s suggestion for better alignment with the requirements of

the ChC reporting regime. A prerequisite for appointing surrogate parent entity in a jurisdiction will be
removed.

Textual refinement to better align with the English text.

Same as footnote 23.

42
43
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2. In this Schedule—

specified domestic transaction (5554 %*47) means a controlled transaction between
a Hong Kong entity of a group in the extended sense and an associated entity of
that Hong Kong entity if in relation to the transaction—

(a) subject to section 2A of this Schedule, either of the following conditions is
met—

(i)  the transaction is undertaken in connection with each entity’s trade,
profession or business carried on in Hong Kong; or
(i)  both —
(A) the transaction is undertaken in connection with either entity’s
trade, profession or business carried on in Hong Kong; and
(B) the other entity is resident for tax purposes in Hong Kong and the
transaction is not undertaken in connection with that other entity’s
trade, profession or business; and

(b) either of the following conditions is also met—

(i)  each entity’s income arising from the transaction is chargeable to Hong
Kong tax or each entity’s loss so arising is allowable for the purposes of
Hong Kong tax; or

(i)  the transaction relates to lending money otherwise than in the ordinary
course of a business of lending money or an intra-group financing

business (as defined by section 16(3));44

2A. For the purposes of paragraph (a) of the definition of specified domestic transaction in
section 2 of this Schedule, a trade, profession or business is not regarded as being
carried on in Hong Kong by an entity only because a sum received or receivable by or
accrued to the entity is deemed under section 15(1) to be a receipt arising in or derived

from Hong Kong from a trade, profession or business carried on in Hong Kong.45

44

45

Given the proposed CSA to waive the requirement to prepare local file for specified domestic transactions
between associated persons (see footnote 35), there is a need to introduce a new definition of specified
domestic transaction in Schedule 171.

This CSA seeks to clarify that the mere fact that an entity receives or is accrued with a deemed trading
receipt sourced from Hong Kong will not be regarded as carrying on a trade, profession or business in
Hong Kong for the purpose of determining whether a transaction is a specified domestic transaction under
Schedule 171 (see footnote 44).
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32.

Part 2
Thresholds for Purposes of Section 58C

3. The thresholds specified for the purposes of section 58C(1) are—

(@)
(b)
(©)

total amount of revenue $200-$400 million46
total value of assets $200%$300 miIIion47
average number of employees 100

Section 26AB added
Part 4, after section 26 A—

Add

“26AB.*® Threshold requirements-for-determining-whether-profits-producing-activities
are-carried-eutin-Heng-Kong-ete: relating to concession condition provisions

M)

)

The Commissioner may, by notice published in the Gazette, prescribe a
threshold requirement for determining whether, for the purposes of a
concession condition provision, an activity producing—

(@) the assessable profits of a corporation that fall within section
14B(1)(a) or (b), 14D(1)(a), (b) or (c), 14H(1) or 14J(1); or
(b) the exempt sums mentioned in section 23B(4AA),

is carried out in Hong Kong by the corporation or the person concerned
(taxpayer) or is arranged by the taxpayer to be carried out in Hong Kong
for a year of assessment or a basis period.

If a threshold requirement is prescribed for an activity, the activity is not,
for the purposes of a concession condition provision, considered to be
carried out in Hong Kong by the taxpayer or arranged by the taxpayer to

46

47

48

At the Bills Committee meetings held on 21 March and 11 April 2018, Members requested the
Government to consider further relaxing the exemption threshold on total amount of annual revenue in
respect of the exemption requirements for preparing master file and local file based on the size of business.
Having regard to Members’ suggestion, we propose to raise the exemption threshold to $400 million.

This seeks to raise the exemption threshold on total value of assets from $200 million to $300 million as
we conveyed to the Bills Committee on 21 March 2018.

This is a technical CSA in response to the OECD’s suggestion for clarifying the policy intent of section
26AB and refining the definition of threshold requirement. The policy intent of section 26AB is that if
the thresholds on substantial activity requirement are not met, the tax concessions available under the
relevant preferential tax regimes will not apply and the profits or income concerned may be subject to
profits tax at the normal rate.
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33.

34.

(2A)

®)

be carried out in Hong Kong for the year of assessment or the basis period
unless the threshold requirement is met.

To avoid doubt, the fact that the threshold requirement is not met for the
purposes of subsection (2) does not imply that the assessable profits or the
exempt sums under subsection (1)(a) or (b) do not arise in or are not
derived from Hong Kong.

In this section—

concession condition provision (& & &k {4 {5 S2) means section 14B(2)(a),

14D(5)(a)(ii), 14H(4)(a)(ii), 143(5)(a)(ii) or 23B(4AA);

Note (with no legislative effect)—

Section 14B(2)(a), 14D(5)(a)(ii), 14H(4)(a)(ii), 14J(5)(a)(ii) or 23B(4AA) imposes a
condition for activities producing the assessable profits or the exempt sums concerned to
be carried out in Hong Kong or arranged to be carried out in Hong Kong. The condition
must be met in order for the tax concession under section 14B(1), 14D(1), 14H(1), 14J(1)
or 23B(4AA) to apply.

threshold requirement (FIf25°K), in relation to an activity, means the level of

the activity in Hong Kong as measured by various indicators, such as—

(@) the number of full time employees in Hong Kong engaged-in-the
activity who carry out the activity and have the qualifications
necessary for doing so; and

(b)  the amount of operating expenditure incurred in Hong Kong for the
activity.

Division 9—Amendments Relating to Transitional Provisions

Section 89 amended (transitional provisions)

Section 89—
Add

“(7’_2&21)49 Schedule 42-44°° sets out transitional provisions that have effect for the purposes
of amendments to this Ordinance made by the Inland Revenue (Amendment) (No.
6) Ordinance 2017 ( of 2017).”.

Schedule 42 Schedule 44°* added

The Ordinance—
Add

“Sechedule42-Schedule 44
[s. 89(20)}89(21)]*

49

50
51
52

The Inland Revenue (Amendment) (No. 7) Bill 2018, which contains a transitional provision under section
89(20) of the IRO, has been enacted before the present Bill.

Same as footnote 23.
Same as footnote 23.
Same as footnote 49.
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Transitional Provisions for Inland Revenue (Amendment) (No. 6)
Ordinance 2017

4. Provisions relating to transfer pricing rules, relief and advance pricing
arrangement

(1)  Subject to subsections (2), (3) and (4), the following provisions apply in relation

to a year of assessment beginning on or after 1 April 2018—

(a) Divisions 2 and 3 of Part BAA (except section 50AAK) and Schedule 17G;

(b) Division 4 of Part 8AA and Schedule 17H;

(c) section 15BA;

(d) the amendments made to sections 80, 82 and 82A by the Amendment
Ordinance (except to the extent that the amendments relate to section
50AAK).

(1A) Subject to subsections (2A), (5) and (6), the following provisions apply in

relation to a year of assessment beginning on or after 1 April 2019—

(@) section 50AAK;

(b) section 15F;

(c) the amendments made to sections 80, 82 and 82A by the Amendment
Ordinance (to the extent that the amendments relate to section 50AAK);

(d) the amendments made to rules 3(1A) and 5(1) of the Inland Revenue Rules
(Cap. 112 sub. leg. A) by the Amendment Ordinance;

(e) rule 5(1A) of those Rules.”

(2) The provisions referred to in subsection {H}a)—{d)}and{e)}-(1)(a) and (d)54 do
not apply in relation to a transaction entered into or effected before the
commencement date.

(2A) The provisions referred to in subsection (1A)(a), (¢), (d) and (e) do not apply in
relation to a transaction entered into or effected before 1 April 2019.

(3)  Subsection (1)(b) does not prevent principles developed in an advance pricing
arrangement from being applied, under section 50AAQ(4), in relation to a
period which wholly or partly falls before 1 April 2018 if the application for the
arrangement is made on or after the commencement date.

%% This seeks to list out the provisions which apply in relation to a year of assessment beginning on or after (a)
1 April 2018 or (b) 1 April 2019. Sections 15F (taxation of intellectual property income) and 50AAK
(attribution of income or loss to permanent establishments of non-Hong Kong resident persons) as well as
some amendments related to these two sections will apply in relation to a year of assessment beginning on
or after 1 April 2019 so as to give taxpayers a longer lead time to make the necessary preparation.

> Same as footnote 53.

% Same as footnote 53.
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(4) Section 15BA does not apply in relation to a change in trading stock effected
before the commencement date.

(5) A person is not chargeable under section 15F to profits tax in respect of a sum
(or any part of it) if the sum accrued to or was received by or for the benefit of

an associate of the person before the-commencement-date-1 April 2019.%

(6) A person is chargeable under section 15F to profits tax in respect of a sum (or
any part of it) if the sum accrues to or is received by or for the benefit of an
associate of the person on or after the—commencement—date—1 April 2019,
regardless of whether the sum arises from a transaction entered into or effected

before the-commencement-date-1 April 2019.%°

% Same as footnote 53.
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