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A BILL
To

Amend the Hotel and Guesthouse Accommodation Ordinance and its
subsidiary legislation to strengthen the regulation and control
of hotels and guesthouses; to provide for transitional and other
related matters; and to make related amendments to other
enactments.

Enacted by the Legislative Council.
Part 1

Preliminary

1. Short title and commencement

(1) This Ordinance may be cited as the Hotel and Guesthouse
Accommodation (Amendment) Ordinance 2018.

(2) This Ordinance comes into operation on a day to be
appointed by the Secretary for Home Affairs by notice
published in the Gazette.
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2. Enactments amended

The enactments specified in Parts 2 to 5 are amended as set out
in those Parts.
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Part 2

Amendments to Hotel and Guesthouse Accommodation

Ordinance (Cap. 349)

Long title amended

The long title, Chinese text—

Repeal

KA SRR ORI LR
Substitute

“WTE R B AR~ BRI L,

Part I heading substituted

Part I, heading—

Repeal the heading
Substitute

“Part 1

Preliminary”.

Section 2 substituted

Section 2—

“2.

Repeal the section
Substitute

Interpretation
(1) In this Ordinance—

appeal (15F) means an appeal under section 17A;
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appeal board (- 777% B ) means an appeal board formed
under section 17D;

appeal board panel (1 7ZEH) means the panel of
persons appointed under section 17B;

Authority (%) means the Hotel and Guesthouse
Accommodation Authority mentioned in section 4;

authorized person (i8] A1) has the meaning given by
section 2(1) of the Buildings Ordinance (Cap. 123);

authorized person’s certificate (87 N 17 E) means a
certificate required to be submitted under section 12I;

business name (&3E4 %), in relation to any premises,
means any name under which the premises are used
as a hotel or guesthouse;

closure order (3fF%>) means an order made under section
20A;

company secretary (/A 7 FLE) includes a person occupying
the position of company secretary (by whatever name
called);

condition (%1F), in relation to a licence, means—

(a) a condition imposed on the licence under
section 12B(5), 12C(6) or 12E(1)(a); and

(b) if the condition has been amended under
section 12E(1)(b)—the condition as amended;

Convenor (34 N\) means the Convenor appointed under
section 17B(3);

director (¥£3%) includes a person occupying the position
of director (by whatever name called);
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eligibility criteria (EA&YER), in relation to a licence,
means the criteria for eligibility specified under
section 12A(2) for the category and, if applicable, the
subcategory to which the licence belongs;

enforcement officer (15 AN EB) means a public officer
appointed under section 21D to be an enforcement
officer;

function (§%7€) includes a power and a duty;

guesthouse licence (B fF ) means a guesthouse licence
referred to in section 12A(1)(b);

hotel licence ()5 18 1) means a hotel licence referred to
in section 12A(1)(a);

hotel or guesthouse (i) 5 Z fif)—see section 2A;

legal practitioner (F5EHHEE) means a barrister or
solicitor as defined by section 2(1) of the Legal
Practitioners Ordinance (Cap. 159);

licence (41, except in the definition of owner in section
5A(5), means—

(a) a hotel licence; or
(b) a guesthouse licence;

licence holder (¥f}# \), in relation to a licence, means the
person named on the licence as its holder;

licence period (%1875 %34), in relation to a licence, means
the licence period specified under section 12H(1)(a);

panel member (ZE M H) means a member of the
appeal board panel appointed under section 17B;

premises (&7 includes part of premises;

remedial order (#/1E4) means an order made under
section 20;
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revival order (VK1E/E%(%) means an order made under
section 20H;
Secretary (J15%) means the Secretary for Home Affairs;
specified way (15W]77 :\)—see section 2B;
suspension order (%% ¥1174) means an order made under
section 20E;
variation order (F %) means an order made under
section 20F.
(2) For the purposes of this Ordinance—

(a) a reference to the provision of sleeping
accommodation includes the provision of any
services or facilities ancillary to the sleeping
accommodation; and

(b) a reference to—

(i) the wuse of premises as a hotel or
guesthouse; or

(i) the operation, keeping, management or
other control of premises as a hotel or
guesthouse,

includes the use, or the operation, keeping,

management or other control, of the premises

to provide sleeping accommodation in the way

described in section 2A(1).”.

6. Sections 2A and 2B added

After section 2—
Add
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“2A. Meaning of hotel or guesthouse

(1)

2)

)

For the purposes of this Ordinance, premises are a
hotel or guesthouse if the premises are held out as
providing sleeping accommodation to any persons
presenting themselves who are willing to pay a fee for
the sleeping accommodation.

To avoid doubt, in determining whether any premises
are held out as providing sleeping accommodation,
inference may be drawn from—

(a) any representation relating to the premises,
regardless of the means through which the
representation is made; and

(b) any circumstances relating to such
representation, including the state or use of the
premises.

In subsection (1)—

(a) any persons (fE£f]\) includes any person or
persons of a particular category, class, group or
description; and

(b) presenting (£|Ef) includes presenting in person
or through an agent or a representative, whether
physically or through any other means, and
whether with or without prior booking or
notice.

2B. Meaning of specified way

For the purposes of Part 4A, an application is made in
the specified way if it—

(a) is made in the form and way specified by the
Authority;
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(b) contains the information specified by the form;
and

(c) is accompanied by the documents specified by
the Authority.”.

7. Section 3 amended (exclusion by order)
(1) Section 3, Chinese text, heading—
Repeal
“ﬁEﬁE”
Substitute
CEEREE".
(2) Section 3(1), Chinese text—
Repeal
“REHH R
(3) Section 3(1)—
Repeal
“any guesthouse” (wherever appearing)
Substitute
“guesthouse”.

8. Section 4 amended (constitution of Hotel and Guesthouse
Accommodation Authority)

(1) Section 4, English text, heading—
Repeal
“Constitution of”.

(2) Section 4(1), English text—
Repeal
“shall”
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Substitute

“is to”.
(3) Section 4(1), Chinese text—
Repeal

“REEHEBR.

9. Part II substituted

Part 11—

Repeal the Part

Substitute

“Part 2

Restriction on Operating Hotel or Guesthouse

5. Offence of operating unlicensed hotel or guesthouse

(1) A person commits an offence if the person operates,
keeps, manages or otherwise has control of any
premises that are a hotel or guesthouse while no
licence is in force for the premises.

2)

A person who commits an offence under subsection
(1) is liable—

(a)

(b)

on summary conviction—to a fine of $200,000
and to imprisonment for 2 years and, in the
case of a continuing offence, to a further fine of
$20,000 for every day during which the offence
continues; or

on conviction on indictment—to a fine of
$500,000 and to imprisonment for 3 years and,
in the case of a continuing offence, to a further
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5A.

3)

fine of $20,000 for every day during which the
offence continues.

It is not a defence to a charge for an offence under
subsection (1) that the person charged did not know
that no licence was in force for the premises.

Offence by owner and tenant of unlicensed hotel or
guesthouse

(1)

)

3)

If any premises are a hotel or guesthouse while no
licence is in force for the premises (unlicensed hotel or
guesthouse), each of the owners and tenants of the
premises commits an offence.

A person who commits an offence under subsection
(1) is liable—

(a)

(b)

on summary conviction—to a fine of $200,000
and to imprisonment for 2 years and, in the
case of a continuing offence, to a further fine of
$20,000 for every day during which the offence
continues; or

on conviction on indictment—to a fine of
$500,000 and to imprisonment for 3 years and,
in the case of a continuing offence, to a further
fine of $20,000 for every day during which the
offence continues.

A person charged with an offence under subsection (1)
is entitled to be acquitted if—

(a)

(b)

sufficient evidence is adduced to raise an issue
that the person did not know and had no reason
to suspect that the premises were an unlicensed
hotel or guesthouse; and

the contrary is not proved by the prosecution
beyond reasonable doubt.
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(4) The person charged is also entitled to be acquitted
if—

(a) sufficient evidence is adduced to raise an issue
that the person could not with reasonable
diligence have prevented the premises from
being an unlicensed hotel or guesthouse; and

(b) the contrary is not proved by the prosecution
beyond reasonable doubt.

(5) In this section—
owner (¥EH N), in relation to any premises, means—

(a) a person holding the premises direct from the
Government, whether under a lease, licence or
otherwise;

(b) a person receiving the rent of the premises,
whether solely or with another; or

(c) a person who would be entitled to receive the
rent of the premises if the premises were let to a
tenant;

tenant (1), in relation to any premises, does not include
a person who becomes a tenant of the premises only
through being provided sleeping accommodation on
the premises.

5B. Notice relating to specified offence to be registered in Land
Registry
(1) If any of the following events occurs in relation to
any premises, the Authority must arrange for a
written notice about the event to be registered in the
Land Registry—

(a) a charge against a person for a specified offence
1s laid or withdrawn;
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2)

)

(4)

)

(6)

(b) a person is convicted or acquitted of a specified
offence;

(c) a person’s acquittal of a specified offence is
appealed against;

(d) an appeal against a person’s acquittal of a
specified offence is allowed without a
conviction.

A notice under subsection (1) must state—
(a) the location of the premises concerned;
(b) the fact that the event occurred; and
(c) the date on which the event occurred.

Moreover, for a notice about the quashing of a
conviction on appeal or a notice about the event
mentioned in subsection (1)(d), the notice must also
state whether a retrial is ordered.

A notice under subsection (1) must be prepared—

(a) for a notice about an event mentioned in
subsection (1)(a) or (c)—Dby the Authority; or

(b) for a notice about an event mentioned in
subsection (1)(b) or (d)—by the court or
magistrate concerned.

For a notice prepared by the Authority, the Authority
must, as soon as reasonably practicable after the
event occurred, arrange for the registration of the
notice under subsection (1).

For a notice prepared by a court or magistrate—

(a) the court or magistrate must, as soon as
reasonably practicable after the event occurred,
send the notice to the Authority; and
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(b) the Authority must, as soon as reasonably
practicable after receiving the notice, arrange for
its registration under subsection (1).

(7) A notice required to be registered in the Land
Registry under this section is taken to be an
instrument affecting land, but a failure to register the
notice does not affect its validity as against any
person.

(8) In this section—
acquittal (X HE3E) means—

(a) an acquittal on trial; or

(b) the quashing of a conviction on appeal;
conviction (7E 3F) means—

(a) a conviction on trial;

(b) a record of a conviction on appeal; or

(c) a restoration of a quashed conviction on appeal;

specified offence (1§W5E1T) means an offence under
section 5 or 5A.”.

10. Parts III and IV repealed
Parts III and IV—
Repeal the Parts.

11. Part 4A added
The Ordinance—
Add
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“Part 4A
Licences

Division 1—Categories of Licence

12A. Hotel licence and guesthouse licence

(1)

2)

)

For the purposes of this Ordinance, either of the
following categories of licences may be issued for any
premises—

(a) a hotel licence;
(b) a guesthouse licence.
The Authority may—

(a) specify different criteria for eligibility for a hotel
licence and a guesthouse licence; and

(b) specify subcategories of guesthouse licences
with different criteria for eligibility.

Without limiting the conditions the Authority may
impose on a licence under this Part—

(a) different conditions may be imposed for—

(1) different categories or subcategories of
licence; and

(i) different licences of the same category or
subcategory of licence; and

(b) a guesthouse licence may be subject to a
condition that the business name of the
premises concerned must not contain the term
“hotel” or “HJE”.
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Division 2—Licence: Issue, Renewal, Cancellation,

etc.

12B. Issue of licence

(1)

2)

3)

(4)

)

(6)

The Authority may, on application, issue a licence if
it is satisfied that the eligibility criteria for the licence
are met.

An application for the issue of a licence must be
made in the specified way by the person intended to
be the licence holder.

The Authority must refuse an application for the
issue of a licence for any premises if—

(a) the premises do not satisfy the no-use restriction
requirement under section 12J; or

(b) the Authority has made a request under section
120 for determining the application and the
applicant fails to comply with the request.

The Authority may refuse an application for the issue
of a licence for any premises if—

(a) the application does not comply with subsection
2);

(b) the premises do not satisfy the suitability
requirement under section 12K; or

(c) the applicant does not satisfy the fit and proper
requirement under section 12L.

When issuing a licence, the Authority may impose on
the licence any conditions the Authority considers
appropriate.

The Authority must also specify in the licence its
date of issue.
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(7

The date of issue must not be earlier than the date
on which the application for the issue of the licence
is approved.

12C. Renewal of licence

(1)

2)
€)

“4)

©)

The Authority may, on application, renew a licence if
it is satisfied that the eligibility criteria for the licence
are met.

An application for the renewal of a licence must be
made in the specified way by the licence holder.

Moreover—

(a) the application must be made within the period
beginning 6 months before, and ending 3
months before, the end of the licence period of
the licence (application period); but

(b) the Authority may accept an application made

after the application period if the Authority
considers there is a good reason for doing so.

The Authority must refuse an application for the
renewal of a licence for any premises if—

(a) the premises do not satisfy the no-use restriction
requirement under section 12J; or

(b) the Authority has made a request under section
120 for determining the application and the
applicant fails to comply with the request.

The Authority may refuse an application for the

renewal of a licence for any premises if—

(a) the application does not comply with subsection
(2) or (3)(a);

(b) the premises do not satisfy the suitability
requirement under section 12K;
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(c) the applicant does not satisfy the fit and proper
requirement under section 12L; or

(d) the operation requirement under section 12M is
not satisfied in respect of the premises.

(6) When renewing a licence, the Authority may impose
on the licence any conditions (including a condition
previously imposed) the Authority considers
appropriate.

(7) The Authority must also specify in the licence its
date of renewal.

(8) The date of renewal must be—

(a) if the application is made within the application
period—the date immediately following the last
date of the licence period of the licence; or

(b) if the application is made after the application
period but accepted under subsection (3)(b)—
not earlier than the date provided under
paragraph (a).

12D. Cancellation or suspension of licence

(1)

2)

The Authority must cancel or suspend a licence for
any premises if—

(a) the premises do not satisfy the no-use restriction
requirement under section 12J; or

(b) the Authority has made a request under section
120 for determining whether or not to cancel or
suspend the licence and the licence holder fails
to comply with the request.

The Authority may cancel or suspend a licence for
any premises if—
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(a) the premises do not satisfy the suitability
requirement under section 12K;

(b) the licence holder does not satisfy the fit and
proper requirement under section 12L; or

(c) the operation requirement under section 12M is
not satisfied in respect of the premises.

12E. Variation of licence condition

(1) During the licence period of a licence, the Authority
may, in any of the circumstances specified in
subsection (2)—

(a) impose on the licence any conditions the
Authority considers appropriate; or

(b) amend or revoke a condition of the licence as
the Authority considers appropriate.

(2) The circumstances are—

(a) the premises do not satisfy the suitability
requirement under section 12K;

(b) the licence holder does not satisfy the fit and
proper requirement under section 12L; and

(¢c) the operation requirement under section 12M is
not satisfied in respect of the premises.

(3) The variation of a condition of a licence must be
made by a written notice specifying the condition
imposed or the amendment or revocation.

(4) In this section—

variation (%), in relation to a condition, means the
imposition, amendment or revocation of the
condition under subsection (1).
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12F. Transfer of licence

(1)

2)

3)

4

)

Except as provided in subsection (2), a licence is not
transferable.

The Authority may, on application and on cause
being shown to the Authority’s satisfaction, permit
the transfer of a licence from the licence holder
(transferor) to another person (transferee) by—

(a) endorsing the transfer on the licence; and

(b) replacing the transferor with the transferee as
the person named on the licence as the holder.

An application for the transfer of a licence must be
made in the specified way by the transferor.

Without limiting subsection (2), the Authority may
refuse to permit a transfer if—

(a) the application does not comply with subsection
3);

(b) the transferee does not satisfy the fit and proper
requirement under section 12L;

(c) it appears to the Authority that the operation,
keeping, management or other control of the
premises as a hotel or guesthouse would not be
under the continuous and personal supervision
of the transferee; or

(d) the transferee does not meet any other criteria
specified by the Authority.

A transfer permitted under subsection (2) does not
change the licence period of the licence.
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Division 3—Licence Fee, Licence Period, etc.

12G. Licence fee and form

(1) A prescribed fee is payable to the Authority for—

(a) the issue of a licence under section 12B; and
(b) the renewal of a licence under section 12C.

(2) A licence issued or renewed must be in the form
specified by the Authority and contain the following
information—

(a) the category and, if applicable, the subcategory
to which it belongs;

(b) its licence period;

(c) the name of its holder;

(d) the business name of the premises concerned;
and

(e) any conditions imposed under section 12B(5) or
12C(6).

12H. Licence period and effect

(1)

2)
)

The licence period of a licence—
(a) s to be specified by the Authority; and

(b) must not exceed 84 months beginning on the
date of issue, or the date of renewal, specified in
the licence.

A licence has effect during its licence period subject
to subsections (3) and (4).

A licence does not have effect until the prescribed fee
payable under section 12G(1) is paid.
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(4) A licence remains in effect despite the end of its
licence period if—

(a) an application for the renewal of the licence has
been made in accordance with section 12C(2)
and (3)(a); but

(b) the application is pending as at the end of the
licence period.

(5) A licence remains in effect under subsection (4) until
the end of the earliest of the following dates—

(a) if the application is withdrawn—the date of the
withdrawal;

(b) if the application is approved—the date of the
approval; or

(c) if the application is refused and—

(1) the decision to refuse is suspended under
section 17A(2)—the date on which the
decision ceases to be suspended according
to that section; or

(i1) the decision to refuse is, because of section
17A(3), not suspended—the date of the
refusal.

12I. Authorized person’s certificate required if licence period

exceeds 36 months

(1) This section applies if the licence period of a licence
exceeds 36 months.

(2) The licence holder must, within the period beginning
1 month before, and ending 1 month after, each
anniversary of the licence, submit to the Authority a
certificate that—

(a) isin the form specified by the Authority;
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3)

“4)

(b) 1is signed by an authorized person; and

(c) contains a statement by the authorized person
certifying the matters specified in subsection (3).

The matters are that, since the date of issue specified
in the licence or since the immediately preceding
anniversary of the licence (as the case requires), the
premises covered by the licence—

(a) have not undergone any alteration resulting in a
substantial deviation from the latest plan
showing the layout of the premises deposited
with and agreed to by the Authority;

(b) have been operated, kept, managed or otherwise
controlled by the licence holder as a hotel or
guesthouse in a way that does not contravene
any of the conditions of the licence; and

(c) have been maintained by the licence holder in a
proper condition with regard to building safety
and fire safety.

For the purposes of this section, the anniversary of a
licence is to be counted with reference to—

(a) for a licence that has not been renewed—the
date of issue specified in the licence; or

(b) for a licence that has been renewed—the date of
renewal specified in the licence.

Division 4—Licence Requirements

12J. Licence requirement: no-use restriction requirement

(1)

Premises satisfy the no-use restriction requirement
only if the Authority is satisfied that the premises are
free from a use restriction.
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(2) For the purposes of subsection (1), premises are not
free from a use restriction if—

(a) in respect of any part of the premises that is
covered by a deed of mutual covenant—a
restrictive provision applies under the deed of
mutual covenant; or

(b) in respect of any part of the premises that is not
covered by a deed of mutual covenant—a
restrictive  provision applies under the
Government lease under which the part is held.

(3) In this section—

deed of mutual covenant (~%2) has the meaning given by
section 2 of the Building Management Ordinance
(Cap. 344);

restrictive provision (FRITERS0), in relation to a part of
premises, means an express provision to the effect
that—

(a) the part is prohibited from being used as a hotel
or guesthouse;

(b) the part is prohibited from being used for
commercial purposes; or

(c) the part is permitted to be used only for private
residential purposes.

12K. Licence requirement: suitability requirement

Premises satisfy the suitability requirement only if it does
not appear to the Authority that—

(a) the premises are not suitable to be used as a
hotel or guesthouse for reasons connected
with—
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(b)

©

(1) the situation, means of ingress or egress,
design, construction, size, equipment or
type of building of the premises; or

(i) the protection of life and property under
the Fire Services Ordinance (Cap. 95);

the premises do not comply with a requirement
relating to design, structure, fire precautions,
health, sanitation or safety that is set out in the
Buildings Ordinance (Cap. 123); or

the operation, keeping, management or other
control of the premises as a hotel or guesthouse
would not be under the continuous and personal
supervision of the applicant or licence holder (as
the case requires).

12L. Licence requirement: fit and proper requirement

(1) A person satisfies the fit and proper requirement only
if it appears to the Authority that the person is a fit
and proper person to operate, keep, manage or
otherwise have control of a hotel or guesthouse.

2)

When considering whether a person is a fit and
proper person to operate, keep, manage or otherwise
have control of a hotel or guesthouse, the Authority
must have regard to whether the person—

(a)

(b)

has been convicted of an offence under this
Ordinance;

has been convicted of an offence, other than an
offence under this Ordinance, in Hong Kong or
elsewhere and, in respect of the conviction,
sentenced to imprisonment for a term exceeding
3 months; or
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(c) is an undischarged bankrupt, is in liquidation or
is the subject of a winding-up order.

(3) For the purposes of subsection (2), if the person is a
body of persons, the Authority must also have regard
to whether a related person of the body of persons
falls within paragraph (a), (b) or (c) of that
subsection.

(4) In this section—

related person (Fif] \ 1), in relation to a body of persons,
means—

(a) for a body corporate—
(1) a director of the body corporate;

(i) a company secretary of the body
corporate; or

(i) a person concerned in the management of
the body corporate;

(b) for a partnership—
(i) a partner in the partnership;

(1) a person concerned in the management of
the partnership; or

(i) an office holder in the partnership; or

(c) for an unincorporated body other than a
partnership—

(1) a person concerned in the management of
the body; or

(1) an office holder in the body.
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12M. Licence requirement: operation requirement

(1) The operation requirement is satisfied in respect of
any licensed premises only if none of the following
applies—

(a)

(b)

(©

(d)

(e)

in respect of the premises or any person
accommodated on the premises—

(1) a provision of this Ordinance has been or
is being contravened; or

(i) a requirement, order or direction made or
given under this Ordinance has not been
complied with by the licence holder;

a condition of the licence has not been or is not
being complied with by the licence holder;

it appears to the Authority that—

(1) the premises have ceased to be a hotel or
guesthouse; or

(i) the licence holder has ceased to operate,
keep, manage or otherwise have control of
the premises as a hotel or guesthouse;

an authorized person’s certificate has not been
submitted within the period required;

an authorized person’s certificate that has been
submitted is incomplete, incorrect or false in a
material particular.

(2) In this section—

licensed premises (715 5% ))T) means premises covered by a
licence, including any period during which the
licence—

(a)

is suspended under section 12D;
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(b) has yet to take effect because of section 12H(3);
or

(c) remains in effect under section 12H(4).

Division 5—Other Functions of Authority

12N. Consideration of views of affected persons

(1)

2)

)

(4)

The Authority may appoint a panel of persons
(advisory panel) for advising the Authority on matters
specified in subsection (2) that relate to a licence
application.

The matters are—

(a) the views of affected persons in respect of a
licence application; and

(b) having regard to those views and any response
from the applicant, recommendations on the
application, including—

(1) whether to approve or refuse the
application; and

(i) whether to impose any conditions on the
licence.

The advice given by an advisory panel (including the
recommendations made under subsection (2)(b)) is
not binding on the Authority.

For the purpose of advising the Authority, an
advisory panel may—

(a) conduct consultation to collect the views of
affected persons in respect of a licence
application; and

(b) invite the applicant to provide a response to
those views.
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(5) Before approving a licence application in respect of
any premises, the Authority must be satisfied that
either—

(a) a consultation under subsection (4)(a) has been
conducted in respect of the application; or

(b) the use of the premises as a hotel or guesthouse
is permitted (whether because of a permission
for the premises or for the building or area in
which the premises are situated) according to—

(1) a draft plan or an approved plan within
the meaning of the Town Planning
Ordinance (Cap. 131); or

(1) a permission granted in respect of such a
plan under that Ordinance.

(6) In this section—

affected person (%2 NT), in relation to a licence
application for any premises, means—

(a) 1if the premises form part but not the whole of a
building—
(i) an owner or occupier of any other part of
the building; and

(1) if the Authority considers appropriate—an
owner or occupier of any other premises
situated in the surrounding area specified
by the Authority for the application; or

(b) if the premises form the whole of a building—
an owner or occupier of any other premises
situated in the surrounding area specified by the
Authority for the application;

licence application (J5 & H155) means—



Hotel and Guesthouse Accommodation (Amendment) Bill 2018

Part 2
Clause 11

C1529

(a)

(b)

an application for the issue of a licence under
section 12B; or

an application for the renewal of a licence under
section 12C.

120. Authority’s power to request documents, information and
legal advice

(1) This section applies if the Authority is determining—

2)

)

(a)
(b)
©
(d)

(©

an application for the issue of a licence under
section 12B;

an application for the renewal of a licence under
section 12C;

whether or not to cancel or suspend a licence
under section 12D;

whether or not to impose, amend or revoke a
condition of a licence under section 12E; or

an application for the transfer of a licence under
section 12F.

The Authority may, by written notice to a specified
person, request the person to provide, within the
period specified in the notice—

(a)

(b)

any document or information that is reasonably
necessary to enable the Authority to make the
determination concerned; and

without limiting paragraph (a), a written legal
advice given by a legal practitioner about
whether the premises to which the application
or licence relates are free from a use restriction
within the meaning of section 12J.

In this section—
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specified person (6§ AN\ 1)—

(a) in relation to a determination described in
subsection (1)(a), (b) or (e)—means the
applicant; and

(b) in relation to a determination described in
subsection (1)(c) or (d)—means the licence holder.

12P. Duty of Authority to give notices of certain intentions or

decisions

(1) If the Authority intends to exercise any of the powers
referred to in subsection (2) in relation to a licence,
then, before exercising the power, the Authority must
give a written notice to the licence holder—

(a) informing the licence holder of—
(1) the Authority’s intention; and

(i) the grounds on which the Authority will
rely in exercising the power; and

(b) indicating that the licence holder may make
written representations to the Authority.

(2) The powers are—
(a) to refuse to renew a licence under section 12C;

(b) to cancel or suspend a licence under section
12D; and

(¢) to impose, amend or revoke a condition of a
licence under section 12E.

(3) If the Authority decides to exercise any of the powers
referred to in subsection (4) in relation to a licence,
the Authority must give a written notice to each
interested person, informing the person of the
decision and the reasons for it.
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(4) The powers are—

(a)
(b)
(©)
(d)

(e)

to issue or refuse to issue a licence under section
12B:

to renew or refuse to renew a licence under
section 12C;

to cancel or suspend a licence under section
12D;

to impose, amend or revoke a condition of a
licence under section 12E; and

to permit the transfer or refuse to permit the
transfer of a licence under section 12F.

(5) A notice given under subsection (1) or (3) must—

(a)
(b)

©

state the date of notice;

be signed by the Authority or a public officer
authorized under section 4(2) to give the notice;
and

be given to the licence holder or interested

person (recipient) by—

(i) serving it personally on the recipient; or

(1) sending it to the recipient by registered
post at the recipient’s address last known
to the Authority.

(6) In this section—

interested person (4 F|E BRI N )—

(a)
(b)

means the applicant for the licence or the
licence holder (as the case requires); and

for a notice about a decision to exercise a power
referred to in subsection (4)(a) or (b) where a
consultation has been conducted under section
I12N(4)(a) in respect of the application
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concerned—also means any affected person who
has given a view to the advisory panel in
response to the consultation.”.

12. Part V repealed (appeals)
Part V—
Repeal the Part.

13. Part 5A added
The Ordinance—
Add

“Part 5A

Appeals

17A. Appeals against decisions of Authority

(I) A person aggrieved by a decision of the Authority
under section 12B, 12C, 12D, 12E or 12F may appeal
against the decision by commencing the appeal under
section 17C.

(2) A suspendable decision is suspended in its operation
from the date on which the decision is made until—

(a) 1if no notice of appeal in relation to the decision
is given within the period specified in section
17C(2)—the end of that period; or

(b) if an appeal against the decision is commenced
under section 17C—the end of the date on
which the appeal is disposed of, withdrawn or
abandoned.
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(3) However, a suspendable decision is not suspended in
its operation if—

(a) the Authority considers that it is contrary to the
public interest to suspend the operation of the
decision; and

(b) the notice of decision given under section
12P(3) contains a statement to that effect.

(4) In this section—
suspendable decision ("] %317 IR E) means—

(a) a decision to refuse to renew a licence under
section 12C;

(b) a decision to cancel or suspend a licence under
section 12D; or

(c) a decision to impose, amend or revoke a
condition of a licence under section 12E.

17B. Appeal board panel

(1) The Chief Executive is to appoint a panel of persons
for the purposes of hearing appeals under this Part.

(2) The panel is to consist of the following members—

(a) at least 2 individuals appointed by the Chief
Executive, each of whom must be an individual
qualified for appointment as a District Judge
under section 5 of the District Court Ordinance
(Cap. 336); and

(b) not less than 16 other individuals appointed by
the Chief Executive.

(3) The Chief Executive is to appoint one of the panel
members referred to in subsection (2)(a) to be the
Convenor.
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“4)

)

(6)

(7)

(8)

©)

An individual who is a public officer is not eligible
for appointment under this section.

A panel member is to be appointed for a term of
2 years and may be reappointed after the expiry of
the member’s term of office.

A panel member may resign at any time by giving a
written notice to the Chief Executive.

The resignation takes effect on the date specified in
the notice given under subsection (6) for the
resignation to take effect or, if no such date is
specified, the date on which the notice is received by
the Chief Executive.

The Chief Executive may terminate the appointment
of a panel member if satisfied that the member—

(a) has become a public officer;

(b) has become bankrupt, or has entered into a
voluntary arrangement as defined by section 2
of the Bankruptcy Ordinance (Cap. 6) with the
member’s creditors;

(c) is unable or unfit to perform the functions of a
panel member due to physical or mental illness;
or

(d) is for any other reason unable or unfit to
perform the functions of a panel member.

The Chief Executive is to give notice in the Gazette
of the appointment, resignation or termination of
the appointment of a panel member.
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17C. Commencement of appeal

(1) A person who intends to appeal against a decision of
the Authority under section 17A (appellant) may
commence the appeal by giving the Convenor a
written notice of appeal under this section.

(2) The notice of appeal must be given to the Convenor
within 28 days after the date of notice stated in the
notice of decision given under section 12P(3).

(3) The notice of appeal must—

(a) be made in the form and way specified by the
Convenor;

(b) set out the grounds of the appeal;
(c) be accompanied by a document containing—

(1) the particulars of the evidence to be
adduced by the appellant at the appeal
hearing; and

(i) the name of every witness whom the
appellant intends to call at the appeal
hearing; and

(d) be accompanied by a copy of every document
the appellant intends to produce at the appeal
hearing.

17D. Hearing of appeal by appeal board

(1) Within 21 days after receiving a notice of appeal
given under section 17C, the Convenor must form an
appeal board to hear the appeal.

(2) An appeal board is to consist of the following
3 members appointed by the Convenor—
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(a) a chairperson appointed from the panel
members referred to in section 17B(2)(a) (who

may be the Convenor); and

(b) 2 other members appointed from the panel

members referred to in section 17B(2)(b).

(3) The quorum for a meeting of an appeal board is all

members of the board.

(4) In hearing an appeal, an appeal board may give the
Authority any directions about the Authority’s
performance of a function of the Authority under

this Ordinance that is relevant to the appeal.

(5) The Authority must comply with a direction given

under subsection (4).

(6) A question before an appeal board, except a question

of law, is to be determined—

(a) by a majority of all members of the board who

are voting; or

(b) if there is an equality of votes—by a casting

vote of the chairperson.

(7) A question of law before an appeal board is to be

determined by the chairperson.
(8) In hearing an appeal, an appeal board may—

(a) receive evidence on oath;

(b) admit or take into account any statement,
document, information or matter whether or
not it would be admissible in evidence in a court

of law;

(c) by written notice, summon any person to appear
before it as a witness to produce any document

relating to the appeal or to give evidence;
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©)

(10)

(11)

(d) confirm, vary or reverse the decision appealed
against or substitute the board’s decision for
that decision;

(e) make an award of a sum that is just and
equitable in the circumstances of the case in
respect of any costs involved in the appeal; and

(f) make any other order the board considers
appropriate.

An appeal board has the powers that are vested in
the Court of First Instance in the exercise of its
powers under subsection (8).

A member of an appeal board has, in the
performance of the member’s function under this
Ordinance, the same privileges and immunities as a
judge of the Court of First Instance in civil
proceedings in that Court.

A witness before an appeal board has the same
privileges and immunities as if the witness were a
witness in civil proceedings in the Court of First
Instance.

17E. Disclosure of interest of member of appeal board

(1)

If a member of an appeal board has a disclosable
interest in any matter under consideration by the
board—

(a) the member must, as soon as reasonably
practicable after noticing the interest in that
matter, disclose to the board the fact that the
member has a disclosable interest in a matter
and the nature of the interest; and

(b) the member ceases to be a member of the board
when the disclosure is made.
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(2) In this section—
disclosable interest (T 3% &% 1) F % B 1R ) means—
(a) a pecuniary interest (whether direct or indirect);
or
(b) a personal interest greater than that which a
person has as a member of the public.
17F. Sum awarded in respect of appeal
(1) A sum awarded under section 17D(8)(e) (costs sum)
1s recoverable, as a civil debt, in the District Court.
(2) A costs sum awarded to the Authority is a debt due
to the Government.
(3) A costs sum payable by the Authority is to be
charged on the general revenue.
17G. Inquiry of contempt

(1) The chairperson of an appeal board may certify, in
writing to the Court of First Instance, any of the
following conduct of a person as an alleged
contempt—

(a) if duly summoned as a witness before the board,
failing to attend as a witness;
(b) if in attendance as a witness, refusing to—

(1) take an oath that is legally required by the
board to be taken;

(1) produce a document in the person’s power
or control that is legally required by the
board to be produced; or

(i) answer a question to which the board may
legally require an answer;
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2)

(¢) doing any other thing that would, if the board
had been a court of law having power to
commit for contempt, have been contempt of
that court.

The Court of First Instance may then inquire into
the alleged contempt and, after hearing—

(a) any witnesses produced against or on behalf of
the person charged with the contempt; and

(b) any statement offered in defence,

may punish or take steps for the punishment of that
person in the same way as if that person had been
guilty of contempt of the court.

17H. Convenor may determine procedure of appeal boards

171.

The Convenor may, subject to this Ordinance, determine
the procedure in relation to appeal boards, including
determining the procedure in relation to a particular
appeal board.

Acting Convenor, vacancy in appeal board, etc.

(1)

2)

If the Convenor is precluded by illness, absence from
Hong Kong or any other cause from performing the
Convenor’s functions, the Chief Executive may
appoint any other panel member referred to in
section 17B(2)(a) to act as the Convenor and to
perform the functions of the Convenor during the
period of the appointment.

If a vacancy occurs in an appeal board before the
appeal hearing begins, the Convenor must, as soon as
reasonably practicable, appoint a panel member as a
member of the board to fill the vacancy so that the
board is composed in accordance with section 17D(2).
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(3) If a vacancy occurs in an appeal board after the
appeal hearing has begun—

(a) the board is dissolved when the vacancy occurs;
and

(b) the Convenor must form an appeal board under
section 17D(1) as if the Convenor had received,
on the date on which the vacancy occurred, the
notice of appeal given under section 17C in
relation to the subject matter of the appeal.

(4) In this section—

vacancy (ZZ5t) includes the case where a member of an
appeal board—

(a) ceases to be a panel member;

(b) ceases to be a member of the board under
section 17E(1)(b); or

(¢) 1is precluded by illness, absence from Hong
Kong or any other cause from performing the
member’s functions in relation to the board.

17J. Case may be stated for Court of Appeal

(1) Before determining an appeal, an appeal board may
refer any question of law arising in the appeal to the
Court of Appeal for determination by way of case
stated.

(2) On the hearing of the case, the Court of Appeal may
amend the case or order it to be sent back to the
appeal board for amendment.”.

14. Part VI heading substituted
Part VI, heading—
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Repeal the heading
Substitute
“Part 6
Supervision of Hotel or Guesthouse”.
15. Section 18 substituted

Section 18—
Repeal the section
Substitute

“18. Inspection of licensed premises

(1) For the purpose of ascertaining whether this

Ordinance has been or is being complied with in
respect of any licensed premises, an enforcement
officer may, without a warrant, exercise any of the
following powers—

(a) at all reasonable times enter and inspect the
premises;

(b) require a person who takes part in the
operation, keeping, management or other
control of the premises as a hotel or guesthouse
to produce, provide or disclose to the officer any
document, thing or information relating to—

(i) the operation, keeping, management or
other control of the premises as a hotel or
guesthouse; or

(1) any other activity in connection with the
use of the premises as a hotel or
guesthouse;
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2)

3)

(c) remove for further examination a document or
thing that the officer has reasonable grounds to
believe to be—

(i) evidence of an offence wunder this
Ordinance; or

(i) evidence of a ground for cancelling or
suspending the licence for the premises;

(d) do anything that is reasonably necessary—
(1) for the inspection of the premises; or

(i)) for the inspection or testing of any
equipment, works or system used for or in
connection with the operation, keeping,
management or other control of the
premises as a hotel or guesthouse.

Subsection (1) however does not empower an
enforcement officer to require a person to produce,
provide or disclose any document, thing or
information that the person would, on grounds of
legal professional privilege, be entitled to refuse to
produce, provide or disclose.

In this section—

licensed premises (1714 )& J/T) means premises covered by a

licence—

(a) including any period during which the licence—
(1) is suspended under section 12D; or
(1) remains in effect under section 12H(4); but

(b) excluding any period during which the licence
has yet to take effect because of section
12H(3).”.
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16. Section 18A added
After section 18—

Add

“18A. Warrant to enter and search premises

(1) A magistrate may issue a warrant authorizing an
enforcement officer to enter and search any premises
if the magistrate is satisfied by information on oath
that there are reasonable grounds to believe that—

2)

)

(a)
(b)

(©

the premises are or have been a hotel or
guesthouse without a licence;

a condition of a licence issued for the premises
has been or is being contravened; or

there is or may be on the premises anything that
is or contains evidence of an offence under this
Ordinance.

In addition, for licensed premises within the meaning
of section 18, the magistrate must also be satisfied
that an entry by an enforcement officer under that
section was refused.

A warrant issued under this section must specify—

(a)
(b)
(©

(d)

the premises covered by the warrant;
the purpose of the entry and search;

the name and capacity of the person authorized
under the warrant to enter and search the
premises; and

the date of issue of the warrant.
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“4)

)

(6)

Unless otherwise specified in a warrant issued under
this section, the warrant continues to be in force until
the purpose of the entry and search as specified in it
has been satisfied.

An enforcement officer authorized by a warrant
issued under this section to enter and search any
premises may—

(a) enter the premises at the time specified in the
warrant or, if no time is specified, at any time;
and

(b) wuse any force that is reasonable in the
circumstances for gaining entry into the
premises.

For the purpose of searching the premises, the
enforcement officer may exercise any of the following
powers—

(a) stop and require any person found on the
premises whom the officer has reasonable
grounds to believe has committed or is
committing an offence under this Ordinance—

(i) to state the person’s name, correspondence
address and contact telephone number;
and

(1) to produce for the officer’s inspection the
person’s proof of identity as defined by
section 17B(1) of the Immigration
Ordinance (Cap. 115);

(b) search for, or require the production of, and
examine, any document relating to the premises;
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(7)

(8)

(c) search for, or require the production, provision
or disclosure of, and examine, any other
document, thing or information that the officer
has reasonable grounds to believe to be or to
contain evidence of an offence under this
Ordinance;

(d) take and make copies of any document, thing
or information referred to in paragraph (b) or
(c);

(e) seize, remove and detain anything that the
officer has reasonable grounds to believe to be
or to contain evidence of an offence under this
Ordinance;

(f) take any photograph, or make any recording, of
anything referred to in paragraph (a), (b), (c), (d)
or (e);

(g) require any person found on the premises to
provide, without cost, facilities and assistance
that the officer reasonably requires for exercising
a power of the officer under this section.

Subsection (6) however does not empower an
enforcement officer to require a person to produce,
provide or disclose any document, thing or
information that the person would, on grounds of
legal professional privilege, be entitled to refuse to
produce, provide or disclose.

The enforcement officer may be accompanied and
assisted by any person the officer considers necessary
for assisting the officer in entering or searching the
premises.
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17.

(9) On leaving any unoccupied premises entered under
this section, the enforcement officer must leave the
premises as effectually secured against trespass by
any person as the premises were found at the time of
entry.”.

Section 19 amended (Secretary may direct remedial measures)

(1)

)

)

(4)

Section 19, heading—

Repeal

“direct remedial measures”

Substitute

“give directions to secure safety, etc.”.
Section 19(1)—

Repeal

“in respect of any hotel or any guesthouse, by notice in
writing, give such directions as appear to him”

Substitute

“by written notice, give any directions in respect of a hotel
or guesthouse that the Secretary considers”.

Section 19(1)(a) and (b)—

Repeal

“the guesthouse”

Substitute

“guesthouse”.

Section 19(2)(a) and (b), English text—
Repeal

“shall” (wherever appearing)
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Substitute
“must”.
(5) Section 19(2)(a)—
Repeal
“the guesthouse” (wherever appearing)
Substitute
“guesthouse”.
(6) Section 19(3)—
Repeal
“the guesthouse, such notice shall”
Substitute
“guesthouse, the notice must”.
(7) Section 19(3)—
Repeal
“his capacity in relation to the hotel or the guesthouse”
Substitute

“the addressee’s capacity in relation to the hotel or
guesthouse”.

18. Part 6A heading, and Part 6A, Division 1 heading added
After section 19—
Add
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“Part 6A
Orders Made by Court or Magistrate

Division 1—Order of District Court Made on
Grounds of Safety, etc.”.

19. Section 20 substituted
Section 20—
Repeal the section
Substitute

“20. Remedial order

(1) The Secretary may, by sworn information in writing,
request the District Court to make an order under
this section (remedial order) in respect of a hotel or
guesthouse if it appears to the Secretary that—

(a) there is any danger or risk of danger to guests
in the hotel or guesthouse; or

(b) a direction given under section 19 in respect of
the hotel or guesthouse has not been complied
with within the period indicated in the notice
served under that section.

(2) However, the Secretary must give a written notice of
his or her intention to make the request at least 24
hours before making the request.

(3) On receiving the request, the District Court must
make a remedial order if it is satisfied by the sworn
information that the Secretary has given the notice
required under subsection (2).

(4) A remedial order must—
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)

(6)

(a) identify the premises being a hotel or
guesthouse; and

(b) direct that the premises are to be closed and
cease to be a hotel or guesthouse—

(1) from the date specified in the order; and

(i) until the date specified in a written notice
given by the Secretary.

If a remedial order is made in respect of a hotel or
guesthouse, the Secretary may—

(a) execute, or cause to be executed, any work
necessary to—

(1) give effect to the order;

(1) remove the danger or risk of danger
mentioned in subsection (1)(a); or

(i1) give effect to the direction mentioned in
subsection (1)(b);

(b) for any such purpose, authorize in writing any
person to carry out the work; and

(c) recover in the District Court any expenses
incurred because of the work, as a debt due to
the Government, from any responsible person
for the hotel or guesthouse.

Moreover, an enforcement officer may, in order to
effect the closure of the premises as directed—

(a) enter any place at the time specified in the order
or, if no time is specified, at any time;

(b) use any reasonable force and take any
reasonable measures, including using any force
that is reasonable in the circumstances for
gaining entry into the premises; and



Part 2
Clause 19

Hotel and Guesthouse Accommodation (Amendment) Bill 2018

C1571

(7

(8)

©)

(10)

(11)

(c) evict any person from the premises.

An enforcement officer effecting the closure of any
premises pursuant to a remedial order must affix a
copy of the order to a conspicuous part of the premises.

While a remedial order is in force in respect of a
hotel or guesthouse—

(a) no unauthorized person may enter or be in the
hotel or guesthouse; and

(b) a police officer or an enforcement officer may
remove from the hotel or guesthouse any
unauthorized person found there.

A notice given under subsection (2) or (4)(b)(ii) must
be—
(a) in both English and Chinese;

(b) addressed to the responsible persons for the
hotel or guesthouse; and

(c) given by affixing it to a conspicuous part of the
hotel or guesthouse.

For the purposes of subsection (9)(b), a responsible
person may be addressed by reference to the person’s
capacity in relation to the hotel or guesthouse
without the need to state the name of the person.

In this section—

hotel or guesthouse (V)% B & fiff), except in subsections (1)

and (4), includes premises that have ceased to be a
hotel or guesthouse;

responsible person (2% \), in relation to a hotel or

guesthouse, means a person who operates, keeps,
manages or otherwise has control of the hotel or
guesthouse;
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unauthorized person (KIEFHEN N) means a person other
than—

(a) a police officer or an enforcement officer in the
course of the officer’s duty; or

(b) a person authorized under subsection (5)(b).”.

20. Part 6A, Divisions 2 and 3 added
Part 6A, after section 20—
Add

“Division 2—Order of Court or Magistrate Made in
Case of Repeated Contravention of Section 5 or 5A

Subdivision 1—Closure Order

20A. Closure order

(I) A court or magistrate may make an order under this
section (closure order) in respect of any premises if—

(a) a person is convicted by the court or magistrate
of a specified offence in respect of the premises
(present conviction);

(b) the Authority applies in writing for the order;
and

(c) the court or magistrate is satisfied that the
conditions specified in subsection (2) are
fulfilled.

(2) The conditions are that—

(a) there is a previous conviction in respect of the
premises;
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€)

(b) the Authority has, in respect of the previous
conviction, acted in accordance with subsection
(3); and

(c) the specified offence to which the present
conviction relates was committed within the
period beginning on the date after, and ending
16 months after, the date of the previous
conviction.

For subsection (2)(b), the Authority has acted in
accordance with this subsection if—

(a) within 14 days after the date of the previous
conviction, the Authority has—

(1)

(ii)

published—

(A) a notice in English in 1 newspaper

published in Hong Kong in the
English language; and

(B) a notice in Chinese in 1 newspaper
published in Hong Kong in the
Chinese language; and

affixed both notices to a conspicuous part
of the premises to which the previous
conviction relates (previous conviction
premises); and

(b) each of the notices mentioned in paragraph (a)—

(1)

(i)

is addressed to the owner and the tenant
of the previous conviction premises (by
reference to their capacity in relation to the
premises);

includes a statement to the effect that a
person has been convicted of a specified
offence in respect of the premises;
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(4)

)

(6)

(7

(iii) states the nature of the offence and the
date of conviction of the offence; and

(iv) includes a statement to the effect that a
closure order may be made in respect of
the premises if—

(A) within the period beginning on the
date after, and ending 16 months
after, the date of the conviction, any
person commits a specified offence in
respect of the premises; and

(B) the person is convicted of the offence.

If the previous conviction premises only form part of
the premises to which the present conviction relates,
a closure order may be made only in respect of that
part.

A closure order must—

(a) 1identify the premises to which the order relates;
and

(b) direct that the premises are to be closed from
the date specified in the order for 6 months.

Whether a closure order is made in relation to the
present conviction—

(a) does not affect any power of a court or
magistrate to sentence or otherwise deal with
the convicted person; and

(b) is to be left out of account when determining
the appropriate sentence or other way of dealing
with the convicted person.

The operation of a closure order is not affected by—
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20B.

(a) any pending appeal against the present
conviction or the previous conviction; or

(b) any pending application made under section
20C(1) or 20E(1) to rescind or suspend the
order.

(8) If an appellate court records or restores a conviction
of a person of a specified offence, the court or
magistrate before which the charge for the offence
was laid may make the order under subsection (1) as
if the person were convicted by the court or
magistrate.

(9) In this section—
previous conviction (VA FE5E IF) means—
(a) the conviction of any person of a specified
offence before the present conviction; and

(b) if there is more than one such conviction before
the present conviction—the one immediately
preceding the present conviction;

specified offence (18M13E4T) means an offence under
section 5 or 5A.

Issue of warrant to bailiff after making closure order

(1) 1If a court or magistrate makes a closure order in
respect of any premises, the court or magistrate—

(a) must issue a warrant to a bailiff, commanding
the bailiff to close the premises and to affix a
copy of the order to a conspicuous part of the
premises; and

(b) may direct that the warrant is to be executed
only after a date specified in the warrant.
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)

)

A bailiff executing the warrant may, in order to effect
the closure of the premises—

(a) enter any place at the time specified in the
warrant or, if no time is specified, at any time;

(b) use any reasonable force and take any
reasonable measures, including using any force
that is reasonable in the circumstances for
gaining entry into the premises; and

(c) evict any person from the premises.

The bailiff may be accompanied and assisted by any
person the bailiff considers necessary for assisting
the bailiff in executing the warrant.

Subdivision 2—Rescission of Closure Order

20C. Rescission of closure order on application

(1)

2)

If a closure order is made in respect of any premises
on the basis of a present conviction within the
meaning of section 20A, an interested person for the
premises may apply in writing to a court or
magistrate for the order to be rescinded.

A person is an interested person for any premises if
the person becomes a purchaser, mortgagee or
chargee in good faith for valuable consideration of
an interest in the premises (bona fide purchaser)—

(a) after the date on which a notice about the
previous conviction within the meaning of
section 20A was registered under section SB(1);
and

(b) before the date on which a notice about laying
of the charge resulting in the present conviction
was registered under that section.
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3)

(4)

)

A person is also an interested person for any
premises if the person becomes a bona fide purchaser
of the premises—

(a) after the date on which a notice about the
quashing of the present conviction on appeal
(acquittal) was registered under section 5B(1);
and

(b) Dbefore the date on which a notice about an
appeal against the acquittal was registered under
that section.

On receiving an application under subsection (1), the
court or magistrate must—

(a) appoint a date for hearing the application;

(b) send a copy of the application and
accompanying documents to the Authority; and

(c) inform the applicant and the Authority of the
date of the hearing.

The court or magistrate may rescind the closure
order if, after hearing the application and any
representations made by or for the Authority, the
court or magistrate is satisfied that—

(a) at the time the applicant became a bona fide
purchaser of the premises, the applicant did not
know of the charge mentioned in subsection
(2)(b) or the appeal mentioned in subsection
(3)(b) (as the case requires); and

(b) having regard to all the circumstances, it would
be unjust for the applicant’s interest in the
premises to be affected by the order.



Hotel and Guesthouse Accommodation (Amendment) Bill 2018

Part 2
Clause 20

C1585

20D. Rescission of closure order on successful appeal against

conviction

(1) Subject to subsection (2), an appellate court must
rescind a closure order if—

2)

(a)

(b)

the order was made by reference to a conviction
(whether it is a present conviction or previous
conviction within the meaning of section 20A);
and

the person convicted (appellant) successfully
appeals to the appellate court against the
conviction.

The appellate court may decide not to rescind the
closure order if—

(a)

(b)

in the same proceedings in which the conviction
was made—

(1) the appellant or any other person was
convicted of an offence of which the
appellant or that other person remains
convicted (other conviction); and

(i) the order could have been made by
reference to that other conviction; or

the appellate court substitutes a verdict of guilty
of another offence by reference to which the
order could, if the appellant had originally been
convicted of that other offence, have been made.



Hotel and Guesthouse Accommodation (Amendment) Bill 2018

Part 2
Clause 20

C1587

Subdivision 3—Suspension of Closure Order

20E. Suspension of closure order

(1)

2)

€)

(4)

If a closure order is made in respect of any premises,
an affected person may apply in writing to a court or
magistrate for an order under this section (suspension
order)—

(a) that the closure order be suspended; and
(b) that the premises may be—
(1) used for a particular purpose (proposed
purpose); and
(i) for such purpose, occupied by a particular
person (proposed occupier).
An application under subsection (1) must state—
(a) the proposed purpose; and
(b) the name, address, and business or occupation,
of the proposed occupier.

On receiving the application, the court or magistrate
must—

(a) appoint a date for hearing the application;

(b) send a copy of the application and
accompanying documents to the Authority; and

(¢) inform the applicant and the Authority of the
date of the hearing.

The court or magistrate may make a suspension
order if, after hearing the application and any
representations made by or for the Authority, the
court or magistrate is satisfied that the use of the
premises for the proposed purpose by the proposed
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)

(6)

(7)

(8)

©)

occupier would not be likely to cause any nuisance or
annoyance to any person residing nearby.

A suspension order has effect for a period of not
more than 2 years as specified in the order (suspension
period).

A suspension order may be subject to any conditions
the court or magistrate considers appropriate,
including—

(a) a condition that during the suspension period,
the premises are to be used only for the
proposed purpose and to be occupied only by
the proposed occupier;

(b) a condition that if there is a breach of any of
the conditions of the order, a person will forfeit
a specified sum of money; and

(c) a condition that the person mentioned in
paragraph (b) must give security, in the way and
amount specified in the order, in respect of the
sum of money that the person may forfeit.

If a suspension order is made, the applicant for the
order must affix a copy of the order to a conspicuous
part of the premises to which the order relates.

If a closure order is suspended under this section and
1s not revived under section 20H, the order ceases to
have effect at the end of the suspension period.

In this section—

affected person (5% \1), in relation to a closure order

made in respect of any premises, means—

(a) a person who is a mortgagee or chargee of the
premises; or
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(b) a person who would, if the premises were not

closed because of the order—

(i) be entitled or permitted to occupy or

possess the premises; or

(i) be the immediate landlord of the occupier

of the premises.

20F. Variation of conditions of suspension order

(1)

2)
)

(4)

)

If a suspension order is subject to a condition, an
affected person may apply in writing to a court or

magistrate for a variation of the condition.

An application under subsection (1) must state the

proposed variation.

On receiving the application, the court or magistrate

must—
(a) appoint a date for hearing the application;

(b) send a copy of the application

and

accompanying documents to the Authority; and

(¢) inform the applicant and the Authority of the

date of the hearing.
If, after hearing the application and

any

representations made by or for the Authority, the
court or magistrate is satisfied that a condition of the
suspension order should be varied, the court or

magistrate may, by order—
(a) wvary the condition; and

(b) impose any other conditions the court
magistrate considers appropriate.

In this section—

or
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affected person (X5 N1), in relation to a suspension
order made to suspend a closure order, means—
(a) an affected person as defined by section 20E(9)
in relation to the closure order; or
(b) a person who would be held liable if a condition
of the suspension order is breached;
vary (5X) includes revoke.
20G. Enforcement of money forfeited
(1) If a condition of a suspension order is breached, the
payment of any sum of money to be forfeited as a
result may be enforced, in the same way as if it were
a judgment debt, by—
(a) if the order was made by a court—the court; or
(b) if the order was made by a magistrate—any
magistrate.
(2) Any money recovered under subsection (1) is to be
paid into the general revenue.
Subdivision 4—Revival of Closure Order
20H. Revival of closure order

(1) If a closure order made in respect of any premises is
suspended by a suspension order, and a condition of
the suspension order is breached, the Authority may
apply in writing to a court or magistrate for an order
under this section (revival order) that the closure
order be revived.

(2) On receiving an application under subsection (1), the
court or magistrate must—

(a) appoint a date for hearing the application;
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(b)

(©)

inform the Authority of the date of the hearing;
and

issue to each of the following persons a
summons, requiring the person to appear before
the court or magistrate on the hearing of the
application—

(i) any occupier of the premises;

(i) any immediate landlord of an occupier of
the premises;

(iii)) any person who would be held liable if a

condition of the suspension order is
breached.

(3) Subject to subsection (4), section 8 of the Magistrates
Ordinance (Cap. 227) applies to the issue of a
summons under subsection (2)(c) in respect of an
application under subsection (1) as if—

(4)

(a)
(b)

the application were a complaint mentioned in
that section; and

if the summons is to be issued by a court—
references to “magistrate” or “magistrate’s court”
in that section were references to the court.

Despite anything to the contrary in section 8 of the
Magistrates Ordinance (Cap. 227)—

(a)

(b)

if the place of abode of an immediate landlord
of an occupier of the premises is not known, a
summons may be issued to the landlord by
leaving it with any person at the premises; and

if the identity of the immediate landlord is not
known, a summons may be issued to the
landlord by reference to the landlord’s status as
such, without naming the landlord.
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)

(6)

(7)

(8)

©)

If, after hearing the application, the court or
magistrate is satisfied that a condition of the
suspension order is breached, the court or magistrate
may—

(a) make an order reviving the closure order; and

(b) make any modifications to the closure order the
court or magistrate considers appropriate.

If a revival order is made—

(a) the revived closure order resumes effect from
the date specified in the revival order; and

(b) the period during which the closure order was
suspended is not taken to be part of the period
for which the closure order has effect.

The revival order must—

(a) identify the closure order and suspension order
to which it relates;

(b) specify the date from which the closure order
resumes effect; and

(c) specify the remaining period for which the
closure order will have effect by virtue of
subsection (6)(b).

If a revival order is made, the Authority must affix a
copy of the order to a conspicuous part of the
premises to which the order relates.

If a revival order is made, section 20B applies in
relation to the revived closure order as if the making
of the revival order were the making of the closure
order.
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Division 3—Miscellaneous

20I. Application relating to closure order

An application under section 20C(1), 20E(1), 20F(1) or
20H(1) in relation to a closure order must—

(a)

(b)

if the order was made by a court—be made to
the court and, so far as is practicable, be made
to the judge who made the order; or

if the order was made by a magistrate—be
made to a magistrate and, so far as is
practicable, be made to the magistrate who
made the order.

20J. Order and notice to be registered in Land Registry

(1)

2)

)

If the District Court makes a remedial order—

(a)

(b)

the Court must, as soon as reasonably
practicable, send a copy of the order to the
Authority; and

the Authority must, as soon as reasonably
practicable after receiving the copy, arrange for
the copy to be registered in the Land Registry.

If a court or magistrate makes a closure order,
suspension order, variation order or revival order—

(a)

(b)

the court or magistrate must, as soon as
reasonably practicable, send a copy of the order
to the Authority; and

the Authority must, as soon as reasonably
practicable after receiving the copy, arrange for
the copy to be registered in the Land Registry.

If a court or magistrate rescinds a closure order
under section 20C or 20D—
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(a) the court or magistrate must, as soon as
reasonably practicable, send a written notice to
the Authority stating that fact; and

(b) the Authority must, as soon as reasonably
practicable after receiving the notice, arrange for
the notice to be registered in the Land Registry.

(4) A copy of an order, or a notice, required to be sent
to the Authority under this section must be—

(a) if sent by a court—sealed with the seal of the
court; or

(b) if sent by a magistrate—signed by the
magistrate.

(5) A copy of an order, or a notice, required to be
registered in the Land Registry under this section is
taken to be an instrument affecting land, but a
failure to register the copy of the order, or the notice,
does not affect its validity as against any person.”.

21. Part VII heading substituted
Part VII, heading—
Repeal the heading
Substitute

“Part 7

General and Miscellaneous Provisions™.

22. Part 7, Division 1 heading added
Before section 21—
Add
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“Division 1—Miscellaneous Provisions for Offences”.

23. Section 21 amended (offences in relation to certificates of

exemption and licences)

(1)

2)

€)

Section 21, heading—

Repeal

“Offences in relation to certificates of exemption and

licences”
Substitute

“Miscellaneous offences”.

Section 21—
Repeal subsections (1) and (2).
Section 21—

Repeal subsections (3) and (4)

Substitute

“(3) A person commits an offence if, while a licence is
issued for any premises—

(a)

(b)

©

the person operates, keeps, manages or
otherwise has control of the premises as a hotel
or guesthouse in contravention of a condition
of the licence;

the person operates, keeps, manages or
otherwise has control, purportedly under the
licence, of any other premises as a hotel or
guesthouse; or

the person operates, keeps, manages or
otherwise has control of the premises as a hotel
or guesthouse under a name other than the
business name contained in the licence.
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(4)

)

(6)

(4) If a condition of a licence is contravened, the licence
holder commits an offence.

(4A) A person charged with an offence under subsection (4)

is entitled to be acquitted if—

(a) sufficient evidence is adduced to raise an issue
that the person—

(1) did not know and had no reason to suspect
that the circumstances giving rise to the
contravention existed; and

(i) could not, by the exercise of reasonable
supervision and reasonable diligence, have
prevented those circumstances arising; and

(b) the contrary is not proved by the prosecution
beyond reasonable doubt.”.

Section 21(5)—

Repeal

“(1) or”.

Section 21(5)—

Repeal

everything after “other control”
Substitute

“of any premises as a hotel or guesthouse is, in the
absence of evidence to the contrary, proof that the
defendant operated, kept, managed or otherwise had
control of the premises as a hotel or guesthouse.”.

Section 21—
Repeal subsection (6)
Substitute
“(6) A person commits an offence if the person—
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(a)

(b)

(©

(d)

(©

0]

in, or in connection with, an application under
this Ordinance, makes a statement (whether oral
or written) or furnishes any information—

(1) that is false in a material particular; and

(i) that the person knows or reasonably ought
to know is false in that material particular;

wilfully obstructs the Authority, a public officer
or a bailiff in performing a function under this
Ordinance;

without reasonable excuse, fails to comply with
a request made under section 120 for
determining a matter mentioned in subsection
(1)(c) or (d) of that section;

in purported compliance with a request made
under section 120, furnishes any document or
information—

(i) that is false in a material particular; and

(1) that the person knows or reasonably ought
to know is false in that material particular;

without reasonable excuse, refuses to produce,
provide or disclose any document, thing or
information when so required under section 18
or 18A;

in purported compliance with a requirement
made under section 18 or 18A, furnishes any
document, thing or information—

(1) that is false in a material particular; and

(i) that the person knows or reasonably ought
to know is false in that material particular;
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(2)
(h)
(1)
()
(k)

fails to comply with a reasonable requirement
of an enforcement officer acting under a
warrant issued under section 18A;

without reasonable excuse, fails to comply with
a direction given under section 19 within the
period indicated in the notice served under that
section;

not being any of the following persons, and
without reasonable excuse, enters or is in a hotel
or guesthouse within the meaning of section 20
while a remedial order is in force in respect of
the hotel or guesthouse—

(1) a police officer or an enforcement officer in
the course of the officer’s duty;

(i) a person authorized under section 20(5)(b);

not being any of the following persons, and
without reasonable excuse, enters or is in any
premises while a closure order is in force in
respect of the premises—

(i) a police officer or an enforcement officer in
the course of the officer’s duty;

(i) a bailiff authorized by a warrant issued
under section 20B to enter the premises;

(iii) a person assisting the bailiff in executing
the warrant; or

without lawful authority or reasonable excuse,

interferes with anything used to close any

premises subject to a remedial order or closure
order.”.

(7) Section 21(6A)—

Repeal



Hotel and Guesthouse Accommodation (Amendment) Bill 2018

Part 2
Clause 24

Cl611

(8)

©)

(10)

“referred to in section § or 9”.
Section 21(6A), English text—
Repeal

“he”

Substitute

“the person”.

Section 21(7)—

Repeal

“of $100,000”

Substitute

“at level 6”.

Section 21(7)—

Repeal

“to a fine of $10,000 for each”
Substitute

“, in the case of a continuing offence, to a further fine of

$10,000 for every”.

24. Section 21 A substituted
Section 21A—

“21A.

Repeal the section
Substitute

Time limit for prosecution of summary offences

Despite section 26 of the Magistrates Ordinance (Cap.
227), proceedings may be instituted for an offence, other
than an indictable offence, under this Ordinance within

whichever of the following periods ends last—



Hotel and Guesthouse Accommodation (Amendment) Bill 2018

Part 2
Clause 25 C1613

(a) 6 months after the commission of the offence;

(b) 6 months after the offence is discovered by or
comes to the notice of the Authority.”.

25. Sections 21B and 21C added
After section 21A—
Add

“21B. Liability of officers of body corporate

(I) If a body corporate commits an offence under this
Ordinance, and it is proved that the offence—

(a) was committed with the consent or connivance
of an officer of the body corporate; or

(b) is attributable to any neglect on the part of an
officer of the body corporate,

the officer also commits the offence.
(2) In subsection (1)—
officer (N H) means—
(a) a director of the body corporate;
(b) a company secretary of the body corporate;
(¢) a person concerned in the management of the
body corporate; or

(d) a person purporting to act in the capacity of a
person referred to in paragraph (a), (b) or (c).

21C. Liability of partners, office holders, etc. of unincorporated
bodies
(I) If a partner in a partnership commits an offence
under this Ordinance, and it is proved that the
offence—
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(a) was committed with the consent or connivance
of a person specified in subsection (3); or
(b) is attributable to any neglect on the part of a
person specified in subsection (3),
that person also commits the offence.

(2) If a member of an unincorporated body other than a
partnership commits an offence under this Ordinance,
and it is proved that the offence—

(a) was committed with the consent or connivance
of a person specified in subsection (4); or

(b) is attributable to any neglect on the part of a
person specified in subsection (4),

that person also commits the offence.

(3) The person referred to in subsection (1) is—

(a) a partner in the partnership;

(b) a person concerned in the management of the
partnership;

(c) an office holder in the partnership; or

(d) a person purporting to act in the capacity of a
person referred to in paragraph (a), (b) or (c).

(4) The person referred to in subsection (2) is—

(a) a person concerned in the management of the
body;
(b) an office holder of the body; or
(c) a person purporting to act in the capacity of a
person referred to in paragraph (a) or (b).”.
26. Part 7, Division 2 heading, and sections 21D to 21G added

Before section 22—
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Add

“Division 2—Administration and Enforcement

21D. Appointment of enforcement officer

The Authority may appoint in writing any public officer
to be an enforcement officer for the purposes of this
Ordinance.

21E. Duty to produce evidence of authority

A person who, on any premises, exercises a power under
section 18, 18A, 20 or 20B in respect of the premises
must, if requested, produce for inspection—

(a) documentary evidence of the person’s identity;

(b) for a power exercised pursuant to a warrant
1ssued under section 18A or 20B—the warrant;

(¢) for a power exercised by a person authorized
under section 20(5)(b)—documentary evidence
of the authorization; and

(d) for a power exercised by an enforcement
officer—documentary evidence of the
appointment under section 21D.

21F. Evidence by documents

(1) In any legal proceedings, a copy purporting to be
certified by a relevant authority as a true copy of a
document or part of a document given, issued or
maintained by the authority is admissible in evidence
without further proof and, in the absence of evidence
to the contrary, is taken as so certified by the
authority.
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21G.

)

)

(4)

In any legal proceedings, a document purporting to
be given or issued by a relevant authority and
purporting to be signed by the authority or any
person authorized by the authority in that behalf is
admissible in evidence without further proof and, in
the absence of evidence to the contrary—

(a) 1is taken as given or issued by the authority and
as so signed; and

(b) is evidence of the facts stated in it.

In any legal proceedings, a document purporting to
be given or issued by an enforcement officer and
purporting to be signed by the officer is admissible in
evidence without further proof and, in the absence
of evidence to the contrary—

(a) is taken as given or issued by the officer and as
so signed; and

(b) is evidence of the facts stated in it.

In this section—

relevant authority (9 B J7)) means—

(a) the Authority; or
(b) the Secretary.

Immunity from civil liability

(1)

2)

3)

A person to whom this section applies is not civilly
liable for an act done or omitted to be done by the
person in good faith in performing or purportedly
performing a function under this Ordinance.

Subsection (1) does not affect any liability of the
Government for the act or omission.

This section applies to—
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(a) the Authority;
(b) a public officer;
(c) a bailiff; and
(d) a person assisting an enforcement officer or a
bailiff under section 18A(8) or 20B(3) in the
performance or purported performance of a
function of the officer or bailiff.”.
27. Section 22 amended (regulations)

(1) Section 22(1)(a), (b), (¢) and (d), Chinese text—

Repeal

R

Substitute

T B
(2) Section 22(1)—
Repeal paragraph (e)

Substitute

“(e) appeals under section 17A and the practice and
procedure of an appeal board;”.

(3) Section 22(1)(f), Chinese text—

Repeal

BT R IR R Y.
(4) Section 22(3)—

Repeal

“a guesthouse”

Substitute

“guesthouse”.
(5) Section 22(3)—
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Repeal
“that guesthouse”
Substitute
“guesthouse”.

(6) Section 22—
Repeal subsection (4)
Substitute

“(4)

(4A)

Regulations made under this section may prescribe
offences for contravention of the regulations,
punishable by a fine, imprisonment or both.

The maximum fine that may be prescribed for an
offence is level 6 and the maximum imprisonment is
2 years. In addition, in the case of a continuing
offence, a further fine not exceeding $10,000 for every
day during which the offence continues may be
prescribed.”.

(7) Section 22(5)(a)(i), (i1) and (iii)—
Repeal

“a guesthouse”
Substitute
“guesthouse”.

28. Part 8 and Schedule added
After Part 7—

Add
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“Part 8

Transitional and Saving Provisions

23. Transitional and saving provisions for Hotel and Guesthouse
Accommodation (Amendment) Ordinance 2018

The Schedule sets out transitional and saving provisions
that have effect for the purposes of the amendments made
to this Ordinance by the Hotel and Guesthouse
Accommodation (Amendment) Ordinance 2018 ( of
2018).

Schedule

[s. 23]

Transitional and Saving Provisions for Hotel and
Guesthouse Accommodation (Amendment)
Ordinance 2018

Part 1

Preliminary

1. Interpretation
In this Schedule—

Amendment Ordinance ( {f&&]Wf7) ) means the Hotel
and Guesthouse Accommodation (Amendment)
Ordinance 2018 ( of 2018);
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commencement date (“£2 H 1) means the date on which
Part 2 of the Amendment Ordinance comes into
operation;

former (JiA), when it appears in conjunction with a

reference to a section or Part, means that section or
Part of the former Ordinance;

former Ordinance ( {J7 A1) ) means this Ordinance as
in force immediately before the commencement date;

licence period (JFEAA %), in relation to an old regime
licence, means the period for which the licence has
effect in accordance with the former section 8(5)(d)

or 9(6);

old regime decision (&i|IkIE)—see section 10 of this
Schedule;

old regime licence (85|41 )—see section 2 of this
Schedule;

transitional period (FJ5H) means the period of 12
months beginning on the commencement date.

Part 2

Old Regime Licence

2. Old regime licence

An old regime licence is a licence issued under the former
section 8, including one issued by virtue of section 7(2) of
this Schedule.

3. Effect of old regime licence
(1) Subject to section 4 of this Schedule—
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)

3)

(4)

(a) an old regime licence has effect under the
former Part IV; and

(b) the former Part IV applies in relation to an old
regime licence.

For the purposes of Parts 2, 6 and 7—

(a) a reference to “licence” includes an old regime
licence;

(b) a reference to a “condition” of a licence includes
a condition of an old regime licence; and

(c) a reference to “licensed premises” includes
premises covered by an old regime licence—

(1) including any period during which the
licence—

(A) remains in effect under the former
section 9(5); or

(B) is suspended under the former section
10; but

(i) excluding any period during which the
licence has yet to take effect because of the
former section 8(5)(c) or 9(3).

For the purposes of another Ordinance that refers to
a licence under this Ordinance generally, the reference
includes an old regime licence.

For the purposes of another Ordinance that refers
specifically to a hotel licence under this Ordinance,
the reference includes an old regime licence endorsed
by the Authority as meeting the eligibility criteria for
a hotel licence, but not any other old regime licence.
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4. Renewal of old regime licence

(1)

)

)

An old regime licence may be renewed—

(a) if it falls within subsection (2)—only under the
former section 9 and subject to section 5 of this
Schedule; or

(b) if it does not fall within subsection (2)—only
under section 12C in accordance with section 6
of this Schedule.

An old regime licence falls within this subsection if—

(a) its licence period ends before the end of the
transitional period; and

(b) it has not been renewed within the transitional
period.

Once an old regime licence is renewed under section
12C—

(a) the former Part IV ceases to apply in relation to
the licence; and

(b) the renewed licence ceases to be an old regime
licence and is taken to be a licence as defined by
section 2(1) for all purposes.

5. Renewal under former section 9

(1)

2)

)

The licence period of an old regime licence renewed
under the former section 9 must not exceed 12
months.

If an old regime licence is renewed under the former
section 9, the former Fees Regulations apply in
relation to the renewal.

In this section—
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former Fees Regulations ( )7 A M) ) means the

Hotel and Guesthouse Accommodation (Fees)
Regulations (Cap. 349 sub. leg. B) as in force
immediately before the date on which Part 4 of the
Amendment Ordinance comes into operation.

6. Renewal under section 12C

(1)

2)

For the purpose of renewing an old regime licence
under section 12C, Part 4A applies in relation to the
licence, but only to the extent that would enable—

(a) the renewal of the licence as a licence that
conforms with Part 4A;

(b) an application for such a renewal, as well as the
determination of the application, in accordance
with section 12C; and

(¢) the remaining in effect of the licence, if
applicable, under section 12H.

For the purposes of subsection (1), Part 4A is to be
read as if—

(a) the power to renew a licence under section 12C
were a power to renew an old regime licence as
a licence that conforms with Part 4A; and

(b) the following references, insofar as they relate to
the old regime licence, were references to—

(1) for a reference to “licence period”—the
licence period as defined by section 1 of
this Schedule;

(1) for a reference to “condition”—a condition
imposed under the former section 8(2)(a)
or 9(3) or such a condition as amended or
varied under the former section 10; and
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(iii)) for a reference to ‘“authorized person’s
certificate”—an authorized person’s
certificate required to be submitted under
the former section §(5A) or 9(3A).

Part 3

Pending Application

7. Pending application for licence

(1) This section applies if, immediately before the
commencement date—

(a) an application has been made under the former
section 8 for the issue of a licence under that
section; and

(b) the application has yet to be determined by the
Authority.

(2) Subject to subsection (3)—

(a) the application is to continue to be processed
under the former section 8; and
(b) the former section 8 continues to apply in
relation to the application.
(3) The licence period of a licence issued under the
former section 8 must not exceed 12 months.
(4) If a licence is issued under the former section 8, the
former Fees Regulations apply in relation to the
issue.

(5) In this section—
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former Fees Regulations ( )7 A M) ) means the

Hotel and Guesthouse Accommodation (Fees)
Regulations (Cap. 349 sub. leg. B) as in force
immediately before the date on which Part 4 of the
Amendment Ordinance comes into operation.

8. Pending application for renewal of licence

(1)

()

3)

This section applies if, immediately before the
commencement date—

(a) an application has been made under the former
section 9 for the renewal of an old regime
licence; and

(b) the application has yet to be determined by the
Authority.

If, by virtue of section 4(1)(a) of this Schedule, the
licence may be renewed only under the former section
9, the application is to continue to be processed
under the former Part IV and subject to section 5 of
this Schedule.

If, by virtue of section 4(1)(b) of this Schedule, the
licence may be renewed only under section 12C, the
application is to be processed as if it were an
application made under section 12C in accordance
with section 6 of this Schedule, but only if—

(a) the application complies with section 12C; or

(b) necessary steps required by the Authority to
make the application comply with section 12C
have been taken within a reasonable period.

9. Pending application for transfer of licence

(1)

This section applies if, immediately before the
commencement date—
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10.

11.

12.

(a) an application has been made under the former
section 12 for the transfer of an old regime
licence; and

(b) the application has yet to be determined by the
Authority.

(2) The application is to continue to be processed under
the former section 12.

Part 4

Old Regime Decision

Old regime decision

An old regime decision is a decision of the Authority
under the former section 8, 9, 10 or 12, including one
made by virtue of Part 3 of this Schedule.

Appeal against old regime decision

Sections 12 and 13 of this Schedule have effect for the
purposes of an appeal against an old regime decision.

Appeal made before commencement date

(1) This section applies if, immediately before the
commencement date—

(a) a notice of appeal has been lodged under the
former section 13(3) against an old regime
decision; and

(b) the appeal has yet to be determined by the
Appeal Board.

(2) The following provisions continue to apply in relation
to the old regime decision and appeal—
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13.

)

“4)

(a) the former Part V; and
(b) the former Appeal Board Regulations.

The following appointments remain in effect until the
appeal is determined by the Appeal Board,
withdrawn or abandoned—

(a) the appointment of the Chairman of the Appeal
Board under the former section 14(2);

(b) the appointment of the panel of persons under
the former section 14(4); and

(c) the appointment of a member of the Appeal
Board under the former section 15(1) to hear
the appeal.

In this section—

Appeal Board (L 7#7Z:E%) means the Appeal Board

constituted under the former section 15;

former Appeal Board Regulations ( )i L 5FZ B &

1) ) means the Hotel and Guesthouse
Accommodation (Appeal Board) Regulations (Cap.
349 sub. leg. A) as in force immediately before the
date on which Part 3 of the Amendment Ordinance
comes into operation.

Appeal made on or after commencement date

(1)

This section applies if, immediately before the
commencement date—

(a) a person is entitled to appeal under the former
section 13(1) against an old regime decision;
and

(b) no notice of appeal has been lodged under the
former section 13(3) against that decision.
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)

3)

This section also applies if an old regime decision is
made on or after the commencement date.

Part 5A applies in relation to the old regime decision
as if—

(a) in section 17A(1)—the reference to a decision
of the Authority included an old regime
decision;

(b) in section 17A(2) and (3)—the reference to a
suspendable decision included a decision under
the former section 10; and

(¢c) in sections 17A(3)(b) and 17C(2)—the reference
to a notice of decision were a reference to either
of the following—

(1) a notice served under the former section
10;

(1) an order sent under the former section
11(2).
Part 5

Existing Direction and Order

14. Direction given under former section 19

(1)

2)

This section applies to a direction given under the
former section 19 that was in force immediately
before the commencement date.

The direction continues to be in force under section
19 as if it were given under that section.
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15. Order made under former section 20

(I) This section applies to an order made under the
former section 20 that was in force immediately
before the commencement date.

(2) The order continues to be in force, and may be
enforced, under section 20 as if it were made under
that section.”.
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Part 3

Amendments to Hotel and Guesthouse Accommodation
(Appeal Board) Regulations (Cap. 349 sub. leg. A)

29. Regulation 2 amended (interpretation)
(1) Regulation 2—
Repeal the definition of appellant
Substitute

“appellant (L% N\) means a person who gives the
Convenor a notice of appeal under section 17C of
the Ordinance;”.

(2) Regulation 2—
Add in alphabetical order

“specified form (5P 3%H%) means a form specified by the
Convenor under regulation 16.”.

30. Regulation 3 repealed (notice of appeal)
Regulation 3—

Repeal the regulation.

31. Regulations 4 to 8 substituted
Regulations 4, 5, 6, 7 and 8§—
Repeal the regulations
Substitute
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“4. Notifying Authority and interested persons of appeal

(1)

2)

An appellant must, on the date the notice of appeal
is given to the Convenor under section 17C of the
Ordinance, also serve the following documents on the
Authority—

(a) a copy of the notice of appeal; and

(b) a copy of all documents accompanying the
notice of appeal as mentioned in section
17C(3)(c) and (d) of the Ordinance.

The Convenor must, as soon as reasonably
practicable after receiving the notice of appeal, notify
every interested person as defined by section 12P(6)
of the Ordinance (except the appellant) that the
Convenor has received the notice.

5. Further particulars

(1)

2)

)

A party to an appeal (requesting party) may, within
the period specified in subregulation (2), serve a
notice on the other party (requested party) requesting
any further particulars relating to the appeal that are
specified in the notice (requested particulars).

The period is—
(a) the period of 7 days after the date on which a

copy of the notice of appeal is served on the
Authority under regulation 4(1); or

(b) the longer period that the relevant authority
may, on an application made in the specified
form, allow in a particular case.

Subject to subregulation (5), the requested party
must, within the period specified in subregulation

(49—
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(a)

(b)

give the requested particulars to the requesting
party; and

give a copy of the requested particulars to the
relevant authority.

(4) The period is—

(a)

(b)

the period of 7 days after the date on which a
notice is served on the requested party under
subregulation (1); or

the longer period that the relevant authority
may, on an application made in the specified
form, allow in a particular case.

(5) The relevant authority may, on application, direct
that the requested party need not comply with
subregulation (3) in respect of a requested particular
(exempted particular) if it is satisfied that—

(a)

(b)

the request for the exempted particular was
unreasonable; or

reasonable grounds exist for not giving the
exempted particular.

(6) In this regulation—
relevant authority (11 B 7)) means—

(a)
(b)

the chairperson of the appeal board formed to
hear the appeal; or

if an appeal board has yet to be formed—the
Convenor.

Inspection of documents

(1) A party to an appeal (requesting party) may, at any
time, serve a notice on the other party (requested
party) requiring the requested party to, within 7 days
after the date on which the notice is served—
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)

(1)

2)

(1)

2)

(a) produce any document relating to the appeal;
and

(b) permit the requesting party to make any copy
of the document.

If a requested party fails to comply with a notice
served under subregulation (1) in respect of a
document, the party is not allowed to subsequently
use the document as evidence at the appeal hearing,
unless the party satisfies the appeal board that the
party had a reasonable cause for the failure to
comply.

Date, time and place of hearing

The chairperson of an appeal board must, as soon as
reasonably practicable after the board is formed, fix
the date, time and place for hearing the appeal.

The chairperson must also notify, in the specified
form, every party to the appeal of the date, time and
place of the hearing at least 28 days before the date
fixed.

Summons to witness

A party to an appeal may apply, in the specified
form, to the chairperson of the appeal board for the
board to summon a person as a witness.

If an appeal board decides (whether or not on
application) to summon a person as a witness, the
notice required under section 17D(8)(c) of the
Ordinance must be given—

(a) by the chairperson of the board; and
(b) in the specified form.
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(3) In this regulation—

summon (f#4) means summon under section 17D(8)(c) of
the Ordinance.”.

32. Regulation 9 amended (appeal to be conducted in public)
Regulation 9—
Repeal

“the appeal shall be conducted in public unless the
Chairman of his own motion, or”

Substitute

“an appeal by an appeal board is to be conducted in
public unless the chairperson of the board, of his or her
own motion or”.

33. Regulation 10 amended (representation)
(1) Regulation 10, English text—
Repeal
“the appeal”
Substitute
“an appeal”.
(2) Regulation 10(a)—
Repeal
“barrister or solicitor”
Substitute
“legal practitioner”.
(3) Regulation 10(b)—
Repeal
“barrister, solicitor or legal officer”
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Substitute

“legal practitioner, or a legal officer as defined by section
2 of the Legal Officers Ordinance (Cap. 87)”.

34. Regulations 11, 12 and 13 substituted
Regulations 11, 12 and 13—
Repeal the regulations
Substitute

“11. Abandonment of appeal

(1) An appellant may abandon the whole or any part of
an appeal by giving a written notice to—

(a) the chairperson of the appeal board formed to
hear the appeal; or

(b) if an appeal board has yet to be formed—the
Convenor.

(2) The appellant must, on the date the notice is given
under subregulation (1), also serve a copy of the
notice on the Authority.

12. Failure of appellant to attend hearing

(1) If, on the day and time fixed for hearing an appeal,
the appellant fails to attend the hearing either in
person or by a legal practitioner, the appeal board
may—

(a) 1if satisfied that the failure to attend was because
of sickness or other reasonable cause—postpone
or adjourn the hearing for a period the board
considers appropriate;

(b) proceed to hear the appeal; or
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3s.

13.

2)

)

(4)

)

(c) dismiss the appeal.

If an appeal is dismissed by an appeal board under
subregulation (1)(c)—

(a) the appellant may, within 30 days after the date
on which the order for dismissal is made, apply
for a review of the order by giving a written
notice to the chairperson of the board; and

(b) the board may, if satisfied that the failure to
attend was because of sickness or other
reasonable cause, set aside the order.

The appellant must, on the date the notice is given
under subregulation (2)(a), also serve a copy of the
notice on the Authority.

If an appeal board sets aside an order for dismissal
under subregulation (2)(b), the chairperson of the
board must, as soon as reasonably practicable after
the setting aside of the order, fix the date, time and
place for hearing the appeal afresh.

The chairperson must also notify, in the specified
form, every party to the appeal of the date, time and
place of the hearing at least 14 days before the date
fixed.

Failure of appellant to serve notice of appeal, etc.

If an appellant fails to comply with regulation 4(1) or
5(3), the appeal board may dismiss the appeal.”.

Regulation 14 amended (record of proceedings)
(1) Regulation 14—

Repeal

“The Chairman shall”
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Substitute
“The chairperson of an appeal board must”.
(2) Regulation 14—
Repeal
“every appeal heard by the Appeal Board”
Substitute
“an appeal”.
(3) Regulation 14(e) and (g), English text—
Repeal
“Appeal Board”
Substitute
“appeal board”.
(4) Regulation 14(h)—
Repeal
“section 157
Substitute
“section 17D(8)(e)”.

36. Regulation 15 substituted
Regulation 15—
Repeal the regulation
Substitute

“15. Service of notices and other documents

A notice or any other document permitted or required to
be served on a person under these regulations may be—

(a) served personally on the person; or
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(b) sent to the person by registered post at the
person’s address last known to the sender.”.

37. Regulation 16 added
After regulation 15—
Add

“16. Convenor may specify forms

The Convenor may specify a form to be used for the
purposes of any matter provided for under these
regulations.”.

38. Schedule repealed (forms)
The Schedule—
Repeal the Schedule.
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Part 4

Amendments to Hotel and Guesthouse Accommodation
(Fees) Regulations (Cap. 349 sub. leg. B)

39. Regulation 2 repealed (fee payable upon issue or renewal of
certificate of exemption)

Regulation 2—
Repeal the regulation.

40. Regulations 3 and 4 substituted
Regulations 3 and 4—
Repeal the regulations
Substitute

“3. Licence fee for issue or renewal of licence

(1) The fee payable under section 12G(1)(a) of the
Ordinance for the issue of a licence under section
12B of the Ordinance is prescribed in Schedule 1.

(2) The fee payable under section 12G(1)(b) of the
Ordinance for the renewal of a licence under section
12C of the Ordinance is prescribed in Schedule 2.

4. Adjustment of licence fee if licence period less than 12
months

(1) If the licence period of a licence that is issued is less
than 12 months, the fee payable for the issue is to be
determined by multiplying one-twelfth of the fee
prescribed in column 2 of Schedule 1 for a licence
with the same number of rooms by the number of
months covered by the licence period.
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(2) If the licence period of a licence that is renewed is
less than 12 months, the fee payable for the renewal
is to be determined by multiplying one-twelfth of the
fee prescribed in column 2 of Schedule 2 for a licence
with the same number of rooms by the number of
months covered by the licence period.”.

41. Schedule 1 amended (fee payable upon issue of licence under
section 8 of the Ordinance)

Schedule 1—
Repeal
everything before “Number of”
Substitute

“Schedule 1

[regs. 3 & 4]

Fee Payable for Issue of Licence under Section
12B of Ordinance”.

42. Schedule 2 amended (fee payable upon renewal of licence under
section 9 of the Ordinance)

Schedule 2—
Repeal
everything before “Number of”
Substitute
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“Schedule 2

[regs. 3 & 4]

Fee Payable for Renewal of Licence under
Section 12C of Ordinance”.
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Part 5
Related Amendments

Division 1—Amendment to Specification of Public Offices
Notice (Cap. 1 sub. leg. C)

43. Schedule amended (specification of public offices)

The Schedule, entry relating to the Secretary for Home Affairs
specified for the purposes of the Hotel and Guesthouse
Accommodation Ordinance (Cap. 349)—

Repeal

“(2)(b), (3)(b) and (4)”
Substitute

“(2), (4)(b)(i1) and (5)”.

Division 2—Amendments to Inland Revenue Ordinance
(Cap. 112)

44. Section 16F amended (expenditure on building refurbishment)
(1) Section 16F(5), Chinese text, definition of fF/H &Yk
HEY

Repeal

“Hehr

Substitute

T B R
(2) Section 16F(5)—

Repeal the definition of hotel and guesthouse.
(3) Section 16F(5)—
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Add in alphabetical order

“hotel or guesthouse ()52 Z ) has the meaning given
by section 2A of the Hotel and Guesthouse
Accommodation Ordinance (Cap. 349).”.

Division 3—Amendments to Building (Planning) Regulations
(Cap. 123 sub. leg. F)

45. Regulation 23A amended (provisions supplementary to regulations
19, 20, 21 and 22 in respect of hotels)

(1) Regulation 23A—
Repeal paragraph (1)
Substitute

“(1) In this regulation—

hotel (JikfF) means premises held out as providing sleeping
accommodation to any persons presenting themselves
who are willing to pay a fee for the sleeping
accommodation.”.

(2) Regulation 23A(5)(a)—
Repeal

“section 8 or renewed under section 9 of .

46. Regulation 41B amended (fireman’s lifts)
(1) Regulation 41B(4)(c)(1), after “hotel”—
Add

“or guesthouse,”.
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(2) Regulation 41B(6)—

Repeal the definition of hotel.
(3) Regulation 41B(6)—

Add in alphabetical order

“hotel or guesthouse ()55 & ) has the meaning given
by section 2A of the Hotel and Guesthouse
Accommodation Ordinance (Cap. 349);”.

Division 4—Amendment to Building (Energy Efficiency)
Regulation (Cap. 123 sub. leg. M)

47. Section 2 amended (interpretation)
Section 2—
Repeal the definition of hotel
Substitute

“hotel (Jikfff) means premises held out as providing
sleeping accommodation to any persons presenting
themselves who are willing to pay a fee for the
sleeping accommodation;”.

Division 5—Amendments to Hong Kong Tourism Board
Ordinance (Cap. 302)

48. Section 2 amended (interpretation)
(1) Section 2(1)—
Repeal the definitions of hotel operator and licensed hotel.
(2) Section 2(1)—
Add in alphabetical order
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“hotel operator ()5 %% N\) means a natural person who
operates, keeps, manages or is otherwise in control of
a licensed hotel;

licensed hotel (7144055 ) means premises for which a hotel
licence as defined by section 2(1) of the Hotel and
Guesthouse Accommodation Ordinance (Cap. 349) is
in force;”.

49. Section 9 amended (constitution and membership of Board)
Section 9(2)(b), Chinese text—
Repeal
“Hef
Substitute
.

Division 6—Amendments to Smoking (Public Health)
Ordinance (Cap. 371)

50. Schedule 2 amended (designated no smoking areas and exempt
areas)

(1) Schedule 2, Chinese text, Part 2, item 5—
Repeal
Substitute
TR B B
(2) Schedule 2, Part 2, item 5(a)—
Repeal
“or certificate of exemption”.
(3) Schedule 2, Chinese text, Part 2, item 5(a)—
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Repeal

Wil
Substitute
“RLI T B,

Division 7—Amendment to Non-Local Higher and
Professional Education (Regulation) Rules (Cap. 493 sub.
leg. B)

51. Section 5 amended (premises in which registered course or
exempted course is conducted)

Section 5(5)(e)(i)—
Repeal

“a hotel in respect of which a licence or a certificate of
exemption within the meaning”

Substitute

“premises for which a hotel licence as defined by section
2(1).

Division 8—Amendment to Electronic Transactions
Ordinance (Cap. 553)

52. Schedule 2 amended (proceedings in relation to which sections 5,
5A, 6, 7 and 8 of this Ordinance do not apply under section 13(1)
of this Ordinance)

Schedule 2—
Repeal paragraph (t)
Substitute
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“(t) an appeal board constituted or formed under the
Hotel and Guesthouse Accommodation Ordinance
(Cap. 349);”.

Division 9—Amendments to Karaoke Establishments
Ordinance (Cap. 573)

53. Section 5 amended (application for permit or licence)
(1) Section 5(4)(b), Chinese text—
Repeal
Substitute
“EER.
(2) Section 5(8)—
Repeal
“, guesthouse”
Substitute
“or guesthouse,”.

Division 10—Amendments to Buildings Energy Efficiency
Ordinance (Cap. 610)

54. Section 2 amended (interpretation)
(1) Section 2, definition of residential building—
Repeal
“a guesthouse”
Substitute

“guesthouse”.
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(2) Section 2—

Repeal the definition of hotel and guesthouse.
(3) Section 2—

Add in alphabetical order

“hotel or guesthouse ()55 E ) has the meaning given
by section 2A of the Hotel and Guesthouse
Accommodation Ordinance (Cap. 349);”.

55. Schedule 1 amended (buildings that require Certificate of
Compliance Registration and Form of Compliance)

Schedule 1, item 3—
Repeal
“and guesthouse”
Substitute
“or guesthouse”.

Division 11—Amendment to Residential Properties (First-
hand Sales) Ordinance (Cap. 621)

56. Section 6 amended (interpretation: residential property)
Section 6(1), definition of residential property, paragraph (b)—
Repeal
“as defined by section 2(1)”
Substitute
“within the meaning of section 2A”.




Hotel and Guesthouse Accommodation (Amendment) Bill 2018

Explanatory Memorandum
Paragraph 1 C1685

Explanatory Memorandum

The main purpose of this Bill is to amend the Hotel and
Guesthouse Accommodation Ordinance (Cap. 349) (principal
Ordinance) and its subsidiary legislation to strengthen the
regulation and control of hotels and guesthouses.

Clause 1 sets out the short title and provides for
commencement.

Amendments to Principal Ordinance

3.

Part 2 (clauses 3 to 28) of the Bill amends the principal
Ordinance as follows.

Part I updated as Part 1—Preliminary

4.

Clauses 4 to 8 update the existing Part I as Part 1 to replace
the existing section 2 and add new sections 2A and 2B.

The existing section 2 (interpretation) is replaced under clause
5 to include new terms relevant to the amended regulatory
regime such as appeal board panel, closure order, enforcement
officer, guesthouse licence and hotel licence.

The new section 2A added by clause 6 provides for an updated
definition of hotel or guesthouse. In particular—

(a) it is not required that the holding out of the premises
must be made by the occupier, proprietor or tenant
of the premises; and
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(b) regarding the target of the holding out, the questions
of whether the fee a person is willing to pay is
reasonable, and whether the person is in a fit state to
be received, are not relevant.

The new section 2B added by clause 6 provides for the meaning
of specified way, which specifies how an application under the
new Part 4A is to be made.

Part Il updated as Part 2—Restriction on Operating Hotel or
Guesthouse

Clause 9 updates the existing Part II as Part 2, which contains
sections 5, 5A and 5B.

0. The existing offence of operating an unlicensed hotel or
guesthouse under section 5 is retained.

10. A new offence imposing strict liability on owners and tenants
of an unlicensed hotel or guesthouse is created by the new
section 5A.

11. Both offences under sections 5 and SA (specified offence) may
be prosecuted summarily or on indictment.

12. The new section 5B requires notices relating to specified
offences to be registered in the Land Registry.

Part 111 repealed

13. Clause 10 repeals the existing Part III to abolish the regime of

certificate of exemption.
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Part IV replaced by new Part 44— Licences

14.

15.

16.

17.

18.

Clause 10 also repeals the existing Part IV, which provides for a
licensing regime administered by the Hotel and Guesthouse
Accommodation Authority (Authority). An enhanced licensing
regime is provided under the new Part 4A added by clause 11.

Division 1 of the new Part 4A (new section 12A) provides for 2
categories of licences, namely, “hotel licence” and “guesthouse
licence”, that may be issued for premises. The Authority may
also specify administratively further subcategories of
guesthouse licences and eligibility criteria for the different
categories and subcategories of licence.

Division 2 of the new Part 4A (new sections 12B to 12F)
provides for the issue, renewal, cancellation, suspension and
transfer of a licence, as well as the variation of a condition of
a licence.

Division 3 of the new Part 4A (new sections 12G to 12I)
provides for the licence fee, form and effect of a licence, as well
as matters relating to the licence period of a licence and yearly
certification for longer licences.

Division 4 of the new Part 4A (new sections 12J to 12M)
provides for 4 major licence requirements which are applicable
to the issue, renewal, cancellation, etc. of a licence. In
particular—

(a) the “no-use restriction requirement” (new section
12J) is introduced to require that premises must not
be subject to a restrictive provision in the applicable
deed of mutual covenant or Government lease;
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19.

(b)

©

the “fit and proper requirement” (new section 12L) is
introduced to enable the Authority to consider
whether the licence holder (or intended licence
holder) is a fit and proper person to operate a hotel
or guesthouse; and

the “suitability requirement” (new section 12K) and
“operation requirement” (new section 12M) largely
reflect the existing requirements.

Division 5 of the new Part 4A (new sections 12N to 12P)
provides for other powers and duties of the Authority in
relation to the licensing regime. In particular—

(a)

(b)

©

the Authority is empowered under the new section
12N to appoint advisory panels (which may conduct
consultation to collect the views of affected persons)
for advising it on matters relating to licence
applications;

the Authority may also make a request under the
new section 120 requiring the licence holder (or
intended licence holder) to provide document or
information for the Authority’s determination of
whether to exercise a power (e.g. issue, renew or
cancel) in relation to a licence; and

the Authority is required under the new section 12P
to give written notice of an intention or a decision to
exercise certain powers in relation to a licence.

Part V replaced by new Part 5A—Appeals

20.

Clause 12 repeals the existing Part V, which provides for
appeals against the Authority’s decisions under the licensing
regime. An updated appeal system is provided under the new
Part SA added by clause 13.
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21.

The appeal system is updated mainly to replace the single
Appeal Board under the existing Part V by multiple appeal
boards under the new Part 5A. For each appeal, a separate
appeal board will be formed (from members of an appeal
board panel appointed by the Chief Executive). Other
procedures relating to an appeal in the existing Part V are
largely retained under the new Part 5A.

Part VI updated as Part 6—Supervision of Hotel or Guesthouse

22.

23.

24.

25.

Clauses 14 to 17 update the existing Part VI as Part 6, which
contains sections 18, 18A and 19.

The existing section 18, which provides for powers to enter and
inspect, without warrant, any premises used as or suspected to
be a hotel or guesthouse, is replaced under clause 15. The
powers under the new section 18 are limited to licensed
premises.

The new section 18A added by clause 16, on the other hand,
provides for powers to enter and search, with a warrant issued
by a magistrate, any premises whether licensed or not.

The existing section 19 is amended by clause 17 only to make
textual amendments.

New Part 6 A—Orders Made by Court or Magistrate

26.

27.

Clauses 18 to 20 create a new Part 6A by grouping the existing
section 20 under it and adding new sections 20A to 201J.

The existing section 20 (grouped under Division 1 of the new
Part 6A) is replaced under clause 19 mainly to modernize the
drafting.
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28. The new sections 20A to 20J (grouped under Divisions 2 and 3
of the new Part 6A) added by clause 20 introduce a mechanism
under which a closure order may be made on application if
there is a second conviction of a specified offence in respect of
the same premises within 16 months. Premises subject to a
closure order will be closed for 6 months. A closure order may
also be rescinded, suspended or revived. Relevant orders and
notices are required to be registered in the Land Registry.

Part VII updated as Part 7—General and Miscellaneous Provisions
29. Clauses 21 to 27 update the existing Part VII as Part 7.

30. Division 1 of Part 7 (sections 21, 21A, 21B and 21C) contains
miscellaneous provisions for offences. In particular—

(a) the existing section 21 is amended by clause 23
mainly to update the provisions about miscellaneous
offences so that they are in line with the enhanced
licensing regime and other amendments;

(b) the existing section 21A is replaced under clause 24
to make it clear that the section deals with the time
limit for prosecution of summary offences only; and

(c) the new sections 21B and 21C added by clause 25
clarify the criminal liability of persons related to a
body of persons for offences committed by the body.

31. Division 2 of Part 7 contains, in addition to the existing section
22, various new sections to facilitate the administration and
enforcement of the principal Ordinance. In particular—
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(a)

(b)

(©)

(d)

the new section 21D provides for the appointment of
enforcement officers by the Authority, who are
empowered by the principal Ordinance to carry out
functions related to the supervision of hotels or
guesthouses, including the exercise of powers
pursuant to court orders;

the new section 21E provides for the duty to produce
evidence of authority when exercising certain powers
under the principal Ordinance;

the new section 21F provides for the use of
documents certified by the Authority, the Secretary
for Home Affairs (Secretary) or an enforcement
officer as evidence in legal proceedings; and

the new section 21G provides civil immunity for
persons performing a function under the principal
Ordinance in good faith.

New Part 8—Transitional and Saving Provisions

32. Clause 28 adds a new Part 8 and Schedule to provide for the
transitional and saving arrangements relating to the following

matters—

(a)

(b)

(©)

an old regime licence—a licence issued under section
8 of the former Ordinance, whether before, on or
after the commencement date;

an old regime decision—a decision of the Authority
made under sections 8, 9, 10 or 12 of the former
Ordinance, whether before, on or after the
commencement date; and

a direction given, and a court order made, before the
commencement date.
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33.

34.

35.

Note—

1.

The former Ordinance is the principal Ordinance as in force
immediately before the commencement date.

The commencement date is the date on which the amendments
made to the principal Ordinance by the Bill come into operation.

An old regime licence will continue to be governed by Part IV,
except that its renewal will be subject to the following
arrangements—

(a)

(b)

if the licence period ends before the end of the
period of 12 months beginning on the
commencement date (tranmsitional period) and the
licence has not been renewed during the transitional
period—it can be renewed under Part IV but only for
a period not exceeding 12 months; and

if the licence period ends after the transitional
period, or if the licence has already been renewed
during the transitional period—it cannot be renewed
under Part IV but can be renewed only under the
new Part 4A.

On the other hand, an old regime decision will be subject to
appeals under the new Part 5A, except if the decision was
made, and an appeal had already been commenced under Part
V, before the commencement date.

Other than the above, an old regime licence has effect for the
purposes of the principal Ordinance as if it were a licence
issued under the new Part 4A. Provisions are also made for
other enactments that refer to a licence (or a hotel licence)
under the principal Ordinance.
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36. A direction given by the Secretary under section 19 of the
former Ordinance before the commencement date is not
affected by the amendment of that section. Similarly, an order
made by the District Court under section 20 of the former
Ordinance before the commencement date is not affected by the
substitution of that section.

Amendments to Subsidiary Legislation under Principal Ordinance

37. Part 3 (clauses 29 to 38) of the Bill amends the Hotel and
Guesthouse Accommodation (Appeal Board) Regulations (Cap.
349 sub. leg. A), mainly to—

(a) update the provisions so that they are in line with the
updated appeal system with multiple appeal boards
(see paragraph 21); and

(b) replace the statutory forms prescribed under the
Schedule to the Regulations with forms to be
specified administratively by the Convenor under the
updated appeal system.

38. Part 4 (clauses 39 to 42) of the Bill amends the Hotel and
Guesthouse Accommodation (Fees) Regulations (Cap. 349 sub.
leg. B), mainly to update the provisions in view of the repeal of
the regime of certificate of exemption (see paragraph 13) and
the introduction of the enhanced licensing regime (see
paragraphs 14 to 19).

Related Amendments to Other Enactments

39. Part 5 (clauses 43 to 56) of the Bill contains related
amendments to the following enactments—

(a) the Specification of Public Offices Notice (Cap. 1
sub. leg. C) (clause 43);
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(b)
(©)

(d)
(©)
(Y
(2)
(h)
(i)
©)

(k)

the Inland Revenue Ordinance (Cap. 112) (clause 44);

the Building (Planning) Regulations (Cap. 123 sub.
leg. F) (clauses 45 and 46);

the Building (Energy Efficiency) Regulation (Cap.
123 sub. leg. M) (clause 47);

the Hong Kong Tourism Board Ordinance (Cap. 302)
(clauses 48 and 49);

the Smoking (Public Health) Ordinance (Cap. 371)
(clause 50);

the Non-Local Higher and Professional Education
(Regulation) Rules (Cap. 493 sub. leg. B) (clause 51);

the Electronic Transactions Ordinance (Cap. 553)
(clause 52);

the Karaoke Establishments Ordinance (Cap. 573)
(clause 53);

the Buildings Energy Efficiency Ordinance (Cap. 610)
(clauses 54 and 55); and

the Residential Properties (First-hand Sales)
Ordinance (Cap. 621) (clause 56).

The amendments mainly arise from the relocation of the
definition of hotel or guesthouse (see paragraph 6) and the
addition of provisions about “hotel licence” and “guesthouse
licence” (see paragraph 15) in the principal Ordinance.
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