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LEGISLATIVE COUNCIL BRIEF 

Hotel and Guesthouse Accommodation Ordinance  

(Chapter 349) 

 

Hotel and Guesthouse Accommodation 

(Amendment) Bill 2018 

INTRODUCTION 

  

 At the meeting of the Executive Council on 26 June 2018, the Council 

ADVISED and the Chief Executive ORDERED that the Hotel and Guesthouse 

Accommodation (Amendment) Bill 2018 (the Bill), at Annex A, should be 

introduced into the Legislative Council (LegCo) to – 

 

(a) improve the existing licensing regime by empowering the Hotel and 

Guesthouse Accommodation Authority (“the Authority”)1 to take into 

account relevant restrictive provisions in land documents and local 

residents’ views in the licensing process, and introducing a number of 

enhancement measures to better protect the lodgers and the public; 

 

(b) facilitate enforcement actions against unlicensed hotels and 

guesthouses by introducing a “strict liability” offence and empowering 

the Authority to apply for search warrants; and 

 

(c) enhance deterrence by increasing the penalties for offences under the 

Ordinance, and empowering the Authority to apply for closure of 

premises in particular cases. 

 

 

JUSTIFICATIONS 

Improving the Licensing Regime 

Consideration of land documents 

 

2. Under the current licensing regime, there is no express provision 

empowering the Authority to take into account compliance with any deed of 

mutual covenant (DMC) or land lease provisions of the premises concerned.  

                                                      
1  Under section 4(1) of the Ordinance, the Secretary for Home Affairs is the Authority. 

  A   
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The Authority may rely on section 8(3)2 of the Ordinance to refuse to issue a 

licence for reasons connected with the situation, the type of building or safety of 

the premises concerned.  Accordingly, the Authority can take into account the 

relevant DMC or land lease provisions only if there is a clear case that they give 

rise to an aforementioned reason.  Until now, the Authority has refused to issue 

licences for only a handful of cases taking into account a court judgment3 

regarding breach of DMC, or advice from the land authority on breach of land 

lease4. 

 

3. In 2013, a fatal fire incident caused casualties in a guesthouse located 

in a multi-storey building, even though there were DMC provisions prohibiting 

the use of premises as a hotel or guesthouse.  This aroused public concern about 

existing hotels and guesthouses situated in multi-storey buildings with DMCs 

prohibiting hotel or guesthouse operation.  To address public concerns, the Bill 

expressly empowers the Authority to take into account whether the DMC of the 

premises under a new licence / renewal application contains any express 

provision which prohibits the premises concerned from being used (i) as a hotel 

or guesthouse, (ii) for commercial purpose or (iii) otherwise than for private 

residential purpose (hereafter referred to as “restrictive provision”).  The 

Authority will be empowered to require the applicant to provide a written legal 

advice given by a legal practitioner on whether there is a restrictive provision in 

the DMC concerned.  The Authority will refuse to issue or renew a licence if 

not satisfied that there is no restrictive provision in the DMC of the premises 

concerned. 

 

 

                                                      
2  Under section 8(3) of the Ordinance, the Authority may refuse to issue a licence in respect of a 

hotel or a guesthouse on the ground that it appears to him – 

(a) that for reasons connected with – 

(i) the situation, means of ingress or egress, design, construction, size, equipment, or type 

of building; or 

(ii) the protection of life and property under the Fire Services Ordinance (Cap. 95), 

the premises to be used for the hotel or the guesthouse are not fit to be used for the purposes 

of a hotel or a guesthouse; 

(b) that such premises do not comply with any requirement relating to design, structure, fire 

precautions, health, sanitation and safety set out in the Buildings Ordinance (Cap. 123); or 

(c) that the operation, keeping, management and other control of the hotel or the guesthouse 

would not be under the continuous and personal supervision of the person to whom the 

licence is issued. 

 
3  In 1997, the Lands Tribunal handed down judgments on two cases: Incorporated Owners of 

Hamilton Mansion v. Yu Kiem Chiu (BM 57 of 1997) and Incorporated Owners of Hamilton 

Mansion v Co-Asia Properties Limited (BM 59 of 1997) when the operation of a guesthouse was a 

breach of the DMC of the building concerned, which stipulated “for private residential use” only 

and granted injunction orders regarding the two guesthouses concerned. 

 
4 In 2017, the Authority received licence applications involving allegations of non-compliance with 

the land lease provisions.  Having checked with the Lands Department, the land of the buildings 

concerned “shall not be used for any purpose other than private residential purposes”.  The 

applications were therefore refused pursuant to section 8(3) of the Ordinance for reasons 

connected with the “type of building”. 
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4. While the public concern and our main objective are to address the 

situation where hotels or guesthouses are situated in multi-storey buildings with 

restrictive provisions in DMCs, we are aware that some hotels and guesthouses 

are situated at premises without DMCs.5  Accordingly, the Bill stipulates that, in 

such cases, applicants have to provide written legal advice given by a legal 

practitioner that the land leases concerned do not contain any restrictive 

provision. 

 

5. This new requirement is reasonable and will better ensure that 

operation of hotels and guesthouses by applicants and prospective licensees does 

not contravene any restrictive provision of the DMC or land lease concerned.  

While the Authority is currently not obliged to take into account the DMCs or 

land leases concerned in considering licence applications, applicants and 

prospective licensees are reminded of the need to ensure compliance with such 

DMCs or land leases in application forms, guidelines, notification letters on issue 

of licences and other relevant documents.  Further, a licence is not a waiver of 

other statutory and contractual requirements.  Owners or occupiers are 

contractually obliged to comply with all DMC provisions and lease terms.  An 

express provision requiring applicants to satisfy the Authority as to the 

non-contravention of the relevant restrictive provision is in line with the 

contractual spirit of the relevant DMC or land lease.  Moreover, this new 

licensing requirement will help reduce disputes over hotel or guesthouse 

operation, and in cases involving alleged breaches of DMCs, save the owners’ or 

the residents’ time, costs and trouble in bringing a case before the court. 

 

 

Local Consultation 

 

6. The operation of hotels or guesthouses may, to a certain extent, cause 

nuisance and inconvenience to the owners and occupiers of premises in the 

vicinity (“residents”).  Under the existing regime, other residents do not have a 

proper channel to express their views along the entire licensing process.   

 

7. The Bill empowers the Authority to take into account views of the 

residents before making a decision on the licence application.  To strike a fair 

and reasonable balance between efficiency and impartiality, the Authority would 

not conduct the consultation itself but instead, would set up an independent panel 

to collect views submitted by affected residents (“local consultation”) and make 

recommendations to the Authority.6  Where the premises concerned form part of 

                                                      
5  For example, there may be multi-storey buildings under sole ownership in which individual floors 

are rented out for different commercial activities, including hotels and guesthouses; or low-rise/ 

bungalow type buildings under sole ownership operating as a hotel or guesthouse. 
 
6  The setting up of an independent panel to conduct local consultation was one of the three options 

put forward in the 2014 Public Consultation Paper, and received the most support from the views 

received.  The other two being (i) consultation through District Officers and (ii) setting up a new 

statutory licensing body. 
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the building, the affected residents will be those in the same building unless 

otherwise specified by the Authority, and where the premises concerned take up 

the whole building, the affected residents will be those of other buildings in the 

immediate vicinity.  The recommendations of the panel are not binding, but are 

among the factors which the Authority may take into account in deciding whether 

or not a licence should be issued, and whether or not to impose suitable licensing 

conditions.  Moreover, the Authority may approve a licence application only if 

it is satisfied that a local consultation has been conducted.  The composition and 

detailed operation of such a panel will be set out in administrative guidelines, to 

be drawn up with reference to the established guidelines of other licensing 

authorities.7 

 

8. However, this local consultation requirement will not apply if the use 

of the premises concerned as a hotel or guesthouse is permitted under the Town 

Planning Ordinance (“TPO”) (Cap. 131), as such use has already been covered 

by the relevant statutory consultation under the TPO. 
 
 
“Fit and Proper” Person 

 

9. Under the current licensing system, the Authority is not empowered to 

consider the conviction records of applicants in processing a licence application.  

Even if an applicant has been convicted of operating an unlicensed hotel or 

guesthouse before, the applicant can still apply for a licence and the Authority 

has no power to refuse the application on such grounds.  To offer better 

protection to the lodgers and the public, the Bill empowers the Authority to take 

into account in the licensing process whether an applicant (including a body of 

persons) is a “fit and proper” person, i.e. whether the applicant, or (if the 

applicant is a body of persons) a related person8, has committed an offence under 

the Ordinance, or any other serious offence resulting in a sentence to 

imprisonment for more than three months, or is a undischarged bankrupt, in 

liquidation or the subject of a winding-up order.   
 
 
Differentiation of “hotel licence” and “guesthouse licence” 

 

10. Currently, “hotel” and “guesthouse” share the same meaning under the 

Ordinance9.  However, in practice, the licensing requirements of “hotel” and 

                                                      
7  Reference can be made to the guidelines and existing practice adopted for conducting local 

consultation in respect of applications for various types of licences (e.g. liquor licence under the 

Dutiable Commodities Ordinance (Cap. 109) and amusement game centre licence under the 

Amusement Game Centres Ordinance (Cap. 435)).   
 
8  For a body of persons, “related person” means a person concerned in the management and some 

other office holders of the body of persons. 
 
9  Under section 2 of the Ordinance, “hotel” and “guesthouse” mean “any premises whose occupier, 

proprietor or tenant holds out that, to the extent of his available accommodation, he will provide 

sleeping accommodation for any person presenting himself who appears able and willing to pay a 

reasonable sum for the services and facilities provided and is in a fit state to be received”. 
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“guesthouse” are very different.  A hotel normally has to obtain an Occupation 

Permit for “hotel use” from the Building Authority, and meet more stringent 

design requirements.  Given the different requirements imposed on these two 

types of licences, the Bill provides for a differentiation between a “hotel licence” 

and a “guesthouse licence”, in order to avoid misleading lodgers and the public, 

and better protect consumers.  Specifically – 

 

(a) the Authority may issue two types of licences i.e. “hotel licence” and 

“guesthouse licence”, and may sub-categorise “guesthouse licence” 

administratively depending on the specific nature of the premises, for 

example, a “guesthouse (general) licence” is issued to premises 

situated in multi-storey buildings, whereas a “guesthouse (holiday 

camp) licence” is issued to a camp site; and 

 

(b) a licence condition may be imposed on a “guesthouse licence” to 

prohibit the use of the word “hotel” in the business name. 

 

 

Appeal Mechanism 

 

11. The above new requirements may affect the Authority’s decision on 

whether to issue or renew a licence, and other related decisions on a licence.  

Any person aggrieved by the Authority’s decision may appeal to an appeal board 

formed under the new Part 5A of the Ordinance. 

 

 

Facilitating Enforcement Actions 

 

Search Warrant 

 

12. Section 18(a) of the Ordinance currently empowers a public officer 

authorised by the Authority, without warrant to enter and inspect, at all 

reasonable times, any premises which the officer has reason to suspect are used 

as a hotel or guesthouse.  In practice, however, it is difficult to rely on this 

provision to gain entry into suspected unlicensed premises, as the owners or 

occupants are often uncooperative in granting entry.  The Ordinance currently 

does not empower the Authority to break into suspected premises for the purpose 

of investigating an unlicensed hotel or guesthouse operation.  The Bill therefore 

empowers the Authority to apply to the court for a search warrant to allow 

enforcement officers to enter into, or break into, with reasonable force when 

necessary, a suspected unlicensed hotel or guesthouse to collect evidence. 

 

 

Strict Liability Offence 

 

13. With the proliferation of new modes of operation, such as operating via 

electronic platforms, the Authority finds it increasingly difficult to secure 

sufficient admissible evidence to prove the identity of the person who is 
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operating, keeping, managing or controlling the unlicensed hotel or guesthouse, 

even though there is circumstantial evidence 10  showing that the premises 

concerned are being used as an unlicensed hotel or guesthouse unless the 

operator is caught red-handed.  With new modes of operation including those 

with the aid of technology, operators may not need to be physically present on 

the premises and can thus easily circumvent the licensing regime. 

 

14. To address the above problems and facilitate enforcement actions 

against unlicensed hotels and guesthouses, the Bill introduces a strict liability on 

the owners11 and tenants12 of premises if there is evidence to prove that the 

premises are used as an unlicensed hotel or guesthouse, as they should have 

control of the use of the premises, and are expected to ensure the premises are 

not put to illegal use.  Nevertheless, we will provide a statutory defence, which 

may be established if the owner or tenant did not have knowledge or reasonable 

grounds for suspecting the illegal use of the premises, or could not with 

reasonable diligence have prevented such illegal use. 

 

 

Enhancing Deterrence 

 

Increasing the Maximum Penalty 

 

15. Currently, operating an unlicensed hotel or guesthouse is a summary 

offence, and a person committing the offence is liable on conviction to a 

maximum fine of $200,000 and to imprisonment for 2 years, and to a fine of 

$20,000 for each day during which the offence continues.  In past cases, 

defendants convicted of the offence were usually fined only a few thousand 

dollars, ranging from $5,000 to $8,000, which may have little deterrent effect, as 

many operators will just count fines of these amounts as part of the operating 

cost. 

 

16. The Bill amends the Ordinance to enable the prosecution of the offence 

on indictment, with a higher maximum penalty of a fine of $500,000 and 

imprisonment for 3 years, to underline the seriousness of the offence so that the 

courts may consider passing heavier sentences on defendants in future cases.  

The same maximum penalty will apply to the new strict liability offence. 

 

                                                      
10  Such as advertisement on the street or on the Internet, price list, a hotel or guesthouse layout and 

setting, etc. showing that certain premises may be used as an unlicensed hotel or guesthouse. 

 
11  A definition of “owner” is included in the Bill for the offence.  The definition is modified from a 

similar definition under section 117 of the Crimes Ordinance (Cap. 200) for offences such as letting 

premises for use as a vice establishment. 

 
12  At common law, “tenant” refers to a person who is given exclusive possession of the premises 

concerned under a tenancy.  The Bill also includes a definition to make it clear that guests 

patronising the premises are not tenants. 
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Closure Order for Repeated Offence 

 

17. The Bill also empowers the Authority to apply to the court, upon the 

second conviction within 16 months of the offence of operating an unlicensed 

hotel or guesthouse or the new strict liability offence (“specified offence”) in 

respect of the same premises, to issue a closure order for the premises for six 

months.  Reference is made to the existing practices for closing vice 

establishments pursuant to the Crimes Ordinance (Cap. 200); and for closing 

premises, when there is illegal possession of a controlled substance, pursuant to 

the Fire Services (Fire Hazard Abatement) Regulation (Cap. 95 sub. leg. F).  

This will significantly enhance the deterrent effect of the Ordinance since the 

owners and/or tenants of the premises will suffer significant financial loss during 

the closure period. 

 

 

Transitional Arrangements 

 

18. The new licensing requirements may affect the existing hotel and 

guesthouse operators, particularly those operating on premises which may 

contain restrictive provisions in their DMC or land lease.  We will put in place a 

transitional period of 12 months after the commencement of the amended 

Ordinance for existing licensees to make preparation for migration to the new 

regime.  Specifically – 

 

(a) if their licences expire within the 12-month transitional period, 

licensees may renew their licences once for a period not exceeding 12 

months based on the existing requirements.  Upon expiry of this 

first-renewed licence, they will have to meet all new requirements if 

they apply for further renewal of their licences; and 

 

(b) if their licences expire beyond the 12-month transitional period, their 

renewal application will have to be made and processed in accordance 

with the new regime. 

 

 

THE BILL 

 

19. The main provisions of the Bill are set out below –  

 

(a) Clauses 8 – new section 5A is added to create the strict liability 

offence by providing that an owner or a tenant of premises that are a 

hotel or guesthouse without a valid licence commits an offence.  

Statutory defences are provided for innocent parties who do not have 

any knowledge or reasonable grounds for suspecting the illegal use of 

the premises, or who could not with reasonable diligence have 

prevented such illegal use. 
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(b) Clause 9 – the existing Part III on certificate of exemption, the 

purpose of which has been spent, is repealed.  The existing Part IV 

on the licensing regime is also repealed and will be replaced by a new 

Part 4A. 

 

(c) Clause 10 – a new Part 4A is added to provide for the improved 

licensing regime, including provisions to empower the Authority to 

take into account – 

 

(i) the DMC, or if there is no DMC, the land lease of the premises 

concerned regarding whether it contains any restrictive 

provisions; and 

 

(ii) the recommendations made by an administrative independent 

panel, which will consider views of affected persons and 

representations of the applicant. 

 

(d) Clauses 11 and 12 – the existing Part V is repealed and replaced with a 

new Part 5A which provides for an updated regime for appeals against 

decisions of the Authority. 

 

(e) Clauses 13 to 16 – the existing Part VI is updated as Part 6 to include 

provisions empowering the Authority to apply to the court for a search 

warrant to enter, or break into when necessary, a suspected unlicensed 

hotel or guesthouse. 

 

(f) Clauses 17 to 19 – new Part 6A contains provisions to empower the 

Authority to apply to a court or magistrate, upon the second 

conviction within 16 months of a specified offence in respect of the 

same premises, for the issue of a closure order for the premises for six 

months. 

 

(g) Clauses 20 to 26 – the existing Part VII is updated as Part 7 to provide 

for general and miscellaneous provisions. 

 

(h) Clause 27 – new Part 8 and a Schedule are added to set out the 

transitional arrangements under which the Authority may renew the 

existing licences once, for a period of 12 months, after the 

commencement of the Bill on the basis of existing licensing 

requirements.  If a licence expires beyond the 12-month transitional 

period, the renewal application will be processed in accordance with 

the new regime. 

 

20. The Bill also contains related amendments to the Hotel and 

Guesthouse Accommodation (Appeal Board) Regulations (Cap. 349 sub. leg. A) 

(clauses 28 to 37), the Hotel and Guesthouse Accommodation (Fees) Regulations 

(Cap. 349 sub. leg. B) (clauses 38 to 41) and other enactments (clauses 42 to 54). 
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LEGISLATIVE TIMETABLE 

 

21. The legislative timetable will be – 

 

Publication in the Gazette 6 July 2018 

  

First Reading and commencement of Second 

Reading Debate 

 

11 July 2018 

Resumption of Second Reading Debate, 

Committee Stage and Third Reading 

To be notified 

 

 

IMPLICATIONS OF THE PROPOSAL 

 

22. The proposal has financial, civil service, and economic implications as 

set out at Annex B.  The proposal is in conformity with the Basic Law, 

including the provisions concerning human rights.  It does not affect the current 

binding effect of the Ordinance.  It has no productivity, gender or environmental 

implications.  It has no significant family implications. 

 

 

PUBLIC CONSULTATION 

23. We conducted an extensive eight-week public consultation from July 

to August in 2014.  During the consultation period, we briefed the 18 District 

Councils (“DCs”) and the LegCo Home Affairs (“HA”) Panel on our proposals.  

We also met the representatives of the hotel, guesthouse and tourism sectors, as 

well as the owners and resident organisations to listen to their views.  We also 

received a total of 1 100 submissions from the members of the public.  Overall 

speaking, the proposals received overwhelming support from the public.  We 

informed the members of the HA Panel on 24 March 2015 on the outcome of the 

public consultation exercise and briefed them on the proposed way forward.  

Members were supportive of the legislative proposals. 

 

24. We continued to engage the trade during the drafting of the Bill and 

further briefed the HA Panel on 17 July 2017 and the ExCo Constitutional, 

Executive-Legislative Relations, and District Administration Policy Group on 8 

January 2018 on the refined proposals.  Members were generally supportive of 

the proposals. 

 

 

PUBLICITY 

 

25. We will issue a press release.  A spokesperson will be made available 

to handle media enquiries. 

 

 

  B   
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BACKGROUND 

 

26. Operation of hotels and guesthouses in Hong Kong is regulated by the 

Ordinance.  Enacted in 1991, the Ordinance aims to, through a licensing regime, 

ensure that premises intended to be used as hotels or guesthouses meet the 

building structure and fire safety standards specified in the Buildings Ordinance 

(Cap. 123) and the Fire Safety Ordinance (Cap. 95).  Any premises held out as 

providing sleeping accommodation at a fee shall obtain a licence unless they are 

exempted by the Hotel and Guesthouse Accommodation (Exclusion) Order 

(Cap. 349C). 

 

27. In 2013, arising from a fire incident which caused casualties in a 

guesthouse located at a building with DMC not permitting hotel or guesthouse 

operation, there have been strong calls for tightening up the licensing regime by 

empowering the Authority to take into account factors concerning the land use, 

local residents’ views as well as whether the applicant is a “fit and proper” person.  

The public are also expecting more effective enforcement actions and stronger 

deterrent effect against unlicensed hotels and guesthouses. 

 

28. In July 2014, the Home Affairs Department (HAD) published a 

consultation paper and conducted an extensive consultation exercise to gauge 

public views on the proposals to address the public concerns.  Overall speaking, 

overwhelming public support was received for various proposals put forth in the 

consultation paper with a view to enhancing the existing licensing regime and 

facilitating enforcement actions against unlicensed hotels and guesthouses. 

 

29. Since 2014, the HAD has implemented a series of administrative 

enhancement measures, including (i) the implementation of Notification System 

for guesthouse applications; (ii) the requirement for all licensees to procure third 

party risks insurance; (iii) the requirement for licensees of Guesthouse (General) 

to provide a 24-hour manned counter; and (iv) the issue of four different types of 

licences13.  Licensees could generally comply with the enhancement measures. 

 

 

ENQUIRIES 

 

30. Enquiries may be directed to Miss Erna WAN, Administrative Officer 

of Home Affairs Department, at 2835 2211. 

 

 

 

 

Home Affairs Department 

4 July 2018 

                                                      
13  The four different types of licences are “hotel licence”, “guesthouse (general) licence”, “guesthouse 

(holiday camp) licence” and “guesthouse (holiday flat) licence”. 
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Annex B 

 

Implications of the Proposals 
 

 
Financial and civil service implications 

 

 The proposed improvements to the existing licensing regime will entail 

additional resources for, among others, (a) the Home Affairs Department (HAD) to 

set up an administrative independent panel for local consultation in processing 

licence applications, (b) the Judiciary to process and execute applications for 

warrants and various orders, and (c) the Home Affairs Bureau to cope with the likely 

increase in the number of appeals.  Additional financial and manpower resources, 

if still required despite internal redeployment, will be sought with justifications 

through the established resource allocation mechanism.  In line with the usual 

funding arrangements between the Judiciary and the Government, the Government 

will provide the Judiciary with such additional resources, as necessary, through the 

established resource allocation mechanism. 

 

2. The additional resources for the licensing regime will necessitate a review 

of the licence fees for different types of licences, to be conducted as a separate 

exercise, with a view to achieving full cost recovery. 

 

 

Economic implications 

  

3. Currently, there are 2 056 licensed hotels and guesthouses, providing a 

total of 93 321 hotel and guesthouse rooms in the market.  According to HAD’s 

internal estimates, about 234 hotels and guesthouses, providing about 1 866 rooms, 

may have restrictive provisions in their Deeds of Mutual Covenant or land leases, 

thus potentially affected by the proposal to empower the Hotel and Guesthouse 

Accommodation Authority to take into account the restrictive provisions during 

renewal of licences.  From the competition perspective, the proposal might, on the 

face of it, lead to a reduction in the number of licensed hotels and guesthouses in the 

market in the short run.  Nevertheless, the actual impact on the supply and prices 

of hotel and guesthouse rooms would much hinge on the industry sentiment, how 

the affected operators could adjust to the new licensing requirements during the 

transitional period and other relevant factors, such as the number of visitors and 

occupancy rate in Hong Kong. 

 

4. In the longer run, the proposal would help ensure a better regulatory 

environment and level playing field, and improve the quality of the overall 

management and services provided by hotels and guesthouses.  This would 

strengthen Hong Kong’s reputation as a quality tourist destination, and is conducive 

to the sustainable development of Hong Kong as a tourism hub. 
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