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Report of the Committee on Rules of Procedure on amendments to the
Rules of Procedure proposed by Members

Purpose

This paper sets out the deliberations of the Committee on Rules of
Procedure ("CRoP") on amendments to the Rules of Procedure (“RoP")
proposed by 48 Members, and seeks the views of the House Committee on
one category of these proposed amendments (which are textual in nature)
to RoP supported by CRoP as well as consequential textual amendment to
the House Rules ("HR").

Members' proposals to amend Rules of Procedure

2. On 11 and 30 October 2017, two CRoOP members, namely,
Hon Tommy CHEUNG and Hon CHAN Hak-kan, submitted two proposals
jointly made by 38 Members' to amend RoP ("38 Members' proposals")
(first batch of proposals in Appendix | and second batch of proposals in
Appendix I1) to CRoP for examination. On 31 October 2017, Hon Martin

! The 38 Members are Hon Abraham SHEK, Hon Tommy CHEUNG, Hon Jeffrey
LAM, Hon WONG Ting-kwong, Hon Starry LEE, Hon CHAN Hak-kan, Hon
CHAN Kin-por, Dr Hon Priscilla LEUNG, Hon WONG Kwok-kin, Hon Mrs
Regina IP LAU, Hon Michael TIEN, Hon Steven HO, Hon Frankie YICK, Hon
YIU Si-wing, Hon MA Fung-kwok, Hon CHAN Han-pan, Hon LEUNG Che-
cheung, Hon Alice MAK, Hon KWOK Wai-keung, Hon Christopher CHEUNG, Dr
Hon Elizabeth QUAT, Hon Martin LIAO, Hon POON Siu-ping, Dr Hon CHIANG
Lai-wan, Ir Dr Hon LO Wai-kwok, Hon CHUNG Kwok-pan, Hon Jimmy NG, Dr
Hon Junius HO, Hon HO Kai-ming, Hon Holden CHOW, Hon SHIU Ka-fai, Hon
Wilson OR, Hon YUNG Hoi-yan, Hon CHAN Chun-ying, Hon CHEUNG Kwok-
kwan, Hon LUK Chung-hung, Hon LAU Kwok-fan, and Hon Kenneth LAU.
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LIAO gave notice to move two proposed resolutions on these amendments®
at the Legislative Council ("LegCo") meeting of 15 November 2017
(Appendix I11). On 27 October 2017, four CRoP members, namely Hon
Kenneth LEUNG, Hon James TO, Hon Dennis KWOK and Hon Alvin
YEUNG jointly submitted to CRoP a proposal to amend the first batch of
proposals submitted by the 38 Members (Appendix 1V).

3. Separately, on 18 October 2017, three CRoP members, namely
Hon Kenneth LEUNG, Hon Dennis KWOK and Hon Alvin YEUNG
forwarded to CRoP the proposals to amend RoP made by nine Members®
who had given notice on 18 October 2017 to move proposed resolutions on
these amendments at the Council meeting of 15 November 2017
(Appendix V). Hon CHAN Chi-chuen and Dr Hon KWOK Ka-kai also
respectively gave notice on 19 October 2017 to move a proposed resolution
to amend RoP at the same Council meeting (Appendix VI).

4, The above proposals submitted by 48 Members seek to amend
45 Rules and Schedule 1 of RoP. Marked up versions of the various
proposed amendments are at Appendix VII. According to Rule 74(1) of
RoP, CRoP may examine matters of practice and procedure relating to the
Council referred by the Council or its committees or the President, or
raised by his own members. Having considered the long-established
practice of LegCo that all amendments to RoP should be examined by
CRoP and endorsed by the House Committee, the President referred on
24 October 2017 and 3 November 2017 all these proposals to amend RoP
made by Members to CRoP for examination under Rule 74(1) of RoP.

Approach adopted by CRoP for consideration of the proposed
amendments

5. Under the current practice, CRoP normally examines the merits of
any proposed amendments in detail, taking into consideration initial

2 The proposed amendments to RoP as shown in first proposed resolution submitted

by Hon Martin LIAO is closely similar to the proposals jointly submitted by
38 Members to CRoP on 11 October 2017, save for correction of certain textual
errors.

% Nine Members include Hon Alvin YEUNG, Hon Tanya CHAN, Hon WU Chi-wai,
Hon Charles Peter MOK, Hon CHAN Chi-chuen, Hon Kenneth LEUNG, Dr Hon
Fernando CHEUNG, Hon Jeremy TAM and Hon Dennis KWOK. On 31 October
2017, Hon WU Chi-wai and Hon Charles Peter MOK served two revised notices
which mainly correct the textual errors in the previous notices. The President has,
correspondingly directed that the revised notices be referred to CRoP for
examination.



analyses on procedural and legal issues identified by the LegCo Secretariat,
and background research of relevant rules and practices adopted by
overseas legislatures. Where considered appropriate, CRoP may formulate
options for consultation with all Members before deciding the way
forward. Where a consensus can be reached among members on a
proposed amendment, the endorsement from the House Committee would
be sought for the CRoP Chairman to move a proposed resolution at a
Council meeting to seek the Council's approval of the proposed
amendment.

6. Given the voluminous amendments that have to be examined and
no precedence of individual Members giving notice to move proposed
resolutions to amend RoP at a Council meeting even before or, parallel to
CRoP's processing of such proposed amendments, CRoP has decided under
the extraordinary circumstances to adopt a special approach in handling the
proposals made by the 48 Members. In this connection, CRoP Chairman
directed that a consultation on all the proposed amendments to RoP be
conducted prior to the examination by CRoP at its meeting on
6 November 2017. All Members were consulted on the proposals to amend
RoP vide LC Paper No. CROP 38/17-18 issued on 1 November 2017. By
the close of the deadline by noon on 6 November 2017, one joint
submission from the 38 Members was received which expressed
disagreement to the proposal to amend the first batch of proposals by
38 Members referred to in paragraph 2 above. One Member suggested that
the 38 Members' proposals and the amendments to these proposals should
be considered together by CRoP. Furthermore, 19 Members requested to
extend the consultation period and to hold a briefing session on the
proposed amendments for all Members.

7. At the CRoP meeting on 6 November 2017, the majority of
members did not support extension of the consultation period and holding a
briefing session. CRoP also decided at its meeting on 6 November 2017
that the following special approach be adopted to examine whether:

(a) aproposed amendment appears not to have any constitutional
or legal implications; and

(b) there is consensus among CRoP members present at the
meeting that the proposed amendment should be made.

Where it is preliminarily satisfied that a proposed amendment does not
entail constitutional or legal issues and there is a consensus among CRoP
members, and subject to the views of the House Committee, the Chairman
will move a proposed resolution seeking approval for effecting the
proposed amendment to RoP at a Council meeting. If any of the proposed



amendments involving constitutional or legal implications or a consensus
on a proposed amendment cannot be reached among CRoP members,
CRoP will not proceed with the proposed amendment; and it will be up to
the original proponent to consider whether he/she would proceed in his/her
individual capacity to give notice of the proposed amendment and, subject
to the President's decision under Rule 30(3) of RoP to place the notice on
the Agenda of the Council, to seek the Council's approval on the proposed
amendment.

Deliberations by the Committee on Rules of Procedure

8. During the CRoP's deliberations on 6 November 2017, members
noted the background information provided, as well as the procedural and
legal issues relevant to the various proposals observed by the LegCo
Secretariat. The relevant information provided and observations made by
the Secretariat are summarized in Appendix VIII.

Q. In the course of discussion on the 38 Members' proposals, some
CRoP members expressed concerns that some of the proposed amendments
sought to widen the powers of the President (e.g. the proposed Rules
19(1A), 30(3)(d)(ii), 30(3A) of RoP) and committee chairmen (e.g. the
proposed Rules 45(1), 45(2), 79C, 79D of RoP) without corresponding
provisions on how the widened powers might be exercised. CRoP further
noted that some of the proposed amendments (e.g. the proposed new Rules
79C and 79D of RoP) might be inconsistent with other existing Rules or
provisions in RoP. As regards the proposed amendment to require one half
of all Members of the Council (instead of 20 Members as provided in Rule
20(6) of RoP) to support a request for a petition to be referred to the House
Committee (instead of a select committee as provided in Rule 20(6) of
RoP), some members commented that the proposal would effectively
curtail the use of the current petition mechanism in RoP by Members in the
minority.

10. CRoOP noted a proposed amendment from the 38 Members to add a
new Rule 17(1A) of RoP to specify that the quorum of a committee of the
whole Council should be 20 Members including the Chairman. CRoP also
noted a recent and specific legal advice from external Counsel in support of
the proposal submitted by the 38 Members (Appendix 1X). Some
members expressed concerns that the aforesaid legal advice was
inconsistent with the legal advices from external Counsels obtained by the
President on two previous occasions (Appendices X and Xl). They
commented that the proposed amendment might have profound
constitutional and legal ramifications and be subject to judicial review, and
should therefore be proceeded with cautiously.



11. As regards the proposed amendments from other 10 Members (see
paragraph 3 above), CRoP noted the Secretariat's preliminary observations
that a number of them may be inconsistent with certain articles of the Basic
Law or provisions of the existing legislation (e.g. proposed amendments to
Rules 1, 4, 13(1A), 14(3) and 15(2) and proposed new Rule 45A of RoP)
whereas some proposed amendments might have staffing and resource
implication which would fall within the purview of, and should be
discussed by, The Legislative Council Commission as provided under
section 9 of The Legislative Council Commission Ordinance (Cap. 443) or
the Committee on Access to the Legislature's Documents and Records (e.g.
proposed amendments to Rules 6(5A)(a), 6(7), 6(9), 7(2) and 7(3) and
proposed new Rules 17A and 86A of RoP).

12. No consensus was reached among CRoP members on any of the
proposed amendments except the textual ones proposed by Hon Charles
MOK to replace the Chinese character "#&" by "#&" in Rules 1, 4, 12, 13,

14 and 15 of RoP.

13. As regards the proposals to amend the 38 Members' first batch of
proposals (Appendix 1V), CRoP noted the objection by the 38 Members to
these proposed amendments and concluded that a consensus on these
proposed amendments could not be reached.

Recommendations

14, Having dealt with all of the proposals to amend RoP referred to
CRoOP by the President and the proposed amendments to the 38 Members'
first batch of proposals, CRoP concluded that, with the exception of the
proposal to replace the Chinese character "#" by "#2" in Rules 1, 4, 12,
13, 14 and 15 of RoP, no consensus can be reached on any of the other
proposals.

15. There are altogether 35 Rules in RoP (including Schedule 1) that
contain a total of 145 reference to the Chinese character "#2". A total of
129 references to this Chinese character also appear in 17 provisions in HR
(including the appendices). It is recommended that the opportunity should
be taken to amend "£2" to "#&" in RoP as well as HR whenever it appears.

16. Subject to the House Committee's view on the proposed textual
amendments to RoP in paragraph 15 above, the CRoP Chairman will give
notice to move a proposed resolution seeking the approval of the Council to
amend the relevant rules in RoP at a Council meeting.



Advice sought
17. Members are invited to :

(@) endorse the recommendation in paragraph 15 above for the
CRoP Chairman to move a proposed resolution at a Council
meeting to amend "£&" (wherever it appears in RoP) to "£&";

(b) approve that similar textual amendments (in (a) above) be
made to HR; and

(c) take note of CRoP's deliberations on the other proposals to
amend RoP by Members.

Council Business Division 4
Legislative Council Secretariat
15 November 2017
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List of Legislative Council Members in support of
the proposed amendments to certain provisions of
the Rules of Procedure of the Legislative Council

(In alphabetical order)

Hon CHAN Chun Ying
Hon CHAN Hak Kan

Hon CHAN Han Pan

Hon CHAN Kin Por

Hon Christopher CHEUNG

Hon CHEUNG Kwok Kwan

Hon Tommy CHEUNG
Hon Ann CHIANG
Hon Holden CHOW
Hon Felix CHUNG
Hon Junius HO

Hon HO Kai Ming
Hon Stephen HO

Hon Regina IP

Hon KWOK Wai Keung
Hon Jeffrey LAM

Hon Edward LAU

Hon Kenneth LAU
Hon Starry LEE

Hon LEUNG Chi Cheung
Hon Priscilla LEUNG
Hon Martin LIAO

Hon LO Wai Kwok
Hon LUK Chung Hung
Hon MA Fung Kwok
Hon Alice MAK

Hon NG Wing Ka

Hon OR Chong Shing
Hon POON Siu Ping
Hon Elizabeth QUAT
Hon Abraham SHEK
Hon SHIU Ka Fai

Hon Michael TIEN
Hon WONG Kwok Kin
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36.
37
38.

Hon WONG Ting Kwong
Hon Frankie YICK

Hon YIU Si Wing

Hon YUNG Hoi Yan
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A proposal to amend certain provisions in the Rules of Procedure
of the Legislative Council of the
Hong Kong Special Administrative Region

1. This proposal is jointly presented by 38 Members of the Legislative
Council (Annex A). We consider that it is necessary to amend some
procedural rules of the Legislative Council (“Council”) (Annex B) so as
to safeguard the smooth conduct of business of the Council and its
committees and to uphold the dignity and integrity of the Council.

2. The growing trend of using filibustering tactics in recent years by some
Members to prolong the proceedings of the Council and the Finance
Committee has seriously hampered the work of the Council. This has
resulted in unnecessarily long period of time taken up in the scrutiny of
proposed laws and funding proposals that resulted in delays in the
enactment of laws and the provision of public funds for bringing about
improvements to the economy and the livelihood of the people of Hong
Kong. We are faced with a situation where there is a serious backlog of
legislative and financial proposals waiting to be submitted, scrutinized
and voted on by the Council and the Finance Committee respectively, but
little can be done to improve the situation unless some of the current
procedural rules can be changed.

The Proposal

3. This Proposal aims to improve the work system of the Council and to
address abuse of procedure. In order to strike a reasonable and fair
balance between Members’ right to speak and Council’s effectiveness in
performing its constitutional functions, we have made reference to
overseas practices that have been adopted for addressing similar problems.

4. We are putting forward these proposed amendments with a view to
achieving the following objectives:

(a) To put beyond doubt the constitutional source of the powers and
functions of the President of the Legislative Council (“President™) as
stipulated in the Basic Law of the Hong Kong Special Administrative
Region (“Basic Law”), the laws of Hong Kong and the Rules of
Procedure of the Legislative Council (“Rules of Procedure-");

(b) To rationalize the discretion of the President in allowing amendments
to be moved;

(c) To rationalize matters relating to quorum and handling of unfinished



business following the adjournment of meetings due to a lack of
quorumy;

(d) To rationalize the procedure on the handling of petitions;
(e) To streamline procedures for preventing abuse of procedure;

() To rationalize dealing with disorderly conduct in the Council and
committees;

(g) To provide explicitly the role of committee chair in chairing
meetings; and

(h) To provide a more comprehensive procedure for the election of the
President.

We have separately written to the Chairman of the Finance Committee to put

forward our proposal regarding changes that should be made to the procedural
rules and practices of the Finance Committee and its two Subcommittees.

Powers and functions of the President of the Legislative Council

5. The powers and functions of the President are provided in Article 72 of
the Basic Law. These include the powers and functions to preside over
meetings, decide on the agenda, call special sessions during recess, call
emergency sessions at the request of the Chief Executive, and exercise the
other powers and functions prescribed in the Rules of Procedure. The
President’s power to preside over meetings of the Council under the Basic
Law is supplemented by the other powers and functions prescribed in the
Rules of Procedure, giving him such other powers that he may exercise in
presiding over meetings in accordance with the Basic Law.

6. To this effect, we propose to add a new Rule 1B' to the Rules of
Procedure and to amend Rule 3 consequentially.

President’s discretion in selecting and combining amendments

7. Under Rules 29 and 57, the President or the Chairman of a committee of
the whole Council decides on the admissibility of a proposed amendment
to a motion or a bill respectively. The thousands of amendments
proposed to Appropriation Bills in recent years had presented enormous

! Reference to a “Rule” followed by a numeral is a reference to a rule of the RoP.



problems to the President who, through rulings made in 2013 to 2017, had
ruled a substantial number of them out of order for infringement of Rule
57(4)(d) as being frivolous or meaningless. The President still needs to
consider whether the proposed amendments, when taken together, could
be regarded as frivolous or meaningless and such amendments have the
effect of prolonging Council proceedings more than is necessary for
providing a fair choice for Members. The present construction of Rule
57(4)(d) is also not clear about its applicability to a series of two or more
amendments, though in practice the President had ruled such series of
amendments out of order under Rule 57(4)(d).

8.  Notwithstanding that Rule 57(4)(d) may be applied to deal with
voluminous proposed amendments to bills that are prolonging
proceedings in the Council or a committee of the whole Council, there
still remains such amendments that could not be reasonably considered as
coming within the meaning of being frivolous or meaningless. Moreover,
it would be desirable for the Council to have consistency in the
admissibility tests that apply to proposed amendments to bills and to
motions respectively. In the light of this, there should be a provision in
the Rules of Procedure to provide the President with the power to select
proposed amendments based on the cardinal principle that he has the
constitutional duty to ensure the orderly, efficient and fair disposition of
Council’s business as a legislature. Such power of selection is commonly
given to Speakers in overseas legislatures. We propose to add a new
subrule (1A) to Rule 19 (The Agenda of the Council) and add subrules
(3)(d)(i) and (4) to Rule 30 (Manner of Giving Notice of Motions and
Amendments) to enable the President to select a motion (for the purpose
of making an amendment) or an amendment which is more effective
among a number of proposed motions or amendments aiming to achieve
substantially the same objective and return those which he has not
selected. This is to prevent repetition and overlapping, and, where several
such motions or amendments are proposed to deal with the same or
similar issue, to select the more effective and better drafted version. The
same principle also applies to new clauses and new schedules to a bill.
No corresponding amendment to Rule 57 (Amendment to Bills) is
necessary as Rule 30(3) equally applies to amendments to bill by virtue of
Rule 57(3)%

9.  We also consider that the President or Chairman of a committee of the
whole Council should be given the power to direct motions (for the
purpose of making an amendment) or amendments to be combined if two
or more of them are cognate. We propose to amend subrule (3)(b) and
add new subrules (3)(d)(ii) and (4) to Rule 30. As a matter of good

2 Rule57(3): “The provisions of Rule 30 (Manner of Giving Notices of Motions and Amendments)
shall apply to notice of amendments to bills with the substitution of the word “Chairman” for
“President” in subrule (3) of that Rule.”.

2



10.

practice and with reference to the practice of some other overseas
legislative assemblies, the President may request any mover of motion(s)
or amendment(s) to explain to him the subject matter of the motion(s) or
amendment(s) to enable the President to form his judgment on the matter.
Regarding the combination of motions or amendment, in the event that
there are more than one Member proposing the motions or amendments,
the President may designate which Member shall propose it.

In addition, we also propose to amend Rule 57(4)(d) so that an
amendment or a series of two or more amendments to a bill which is in
the opinion of the President frivolous or meaningless may not be moved.
This reflects the practice adopted in previous President’s rulings.
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12.

If a meeting of the Council is adjourned as a result of a lack of quorum, a
meeting may be convened if necessary to deal with the unfinished
business of the Council. Regarding the arrangement for dealing with the
unfinished business arising from a meeting adjourned due to a lack of
quorum, it is not clear whether the provision in Rule 14(4) (Days and
Hours of Meetings) also applies to a meeting convened for the purpose.
Rule 14(4) is a general provision that enables the unfinished business on
the Agenda of the Council to continue on another day as ordered by the
President. We propose to amend Rule 14(4) and Rule 17(2) to provide
a deeming provision to enable the President to convene a meeting to
complete the unfinished business of a meeting adjourned for a lack of
quorum at any hour or on any day before the next scheduled meeting.
There is a standing administrative arrangement to avoid upsetting the
computation of time for the purpose of scrutinizing subsidiary legislation
or legislative instruments as a result of the additional Council meetings
during the legislative session.

We also propose to amend Rule 17(3) to reinstate the arrangement for
the counting of the quorum of the Council if there is a lack of quorum in
the committee of the whole Council.

Handling of petitions

13

The current procedure for handling petitions was modeled on an old
tradition in the Westminster system, which dates back to 1858. While the
method to handle petitions in other places has all been changed to
expedite following-up by the relevant ministries of the government, the
Council procedure in Hong Kong has remained unchanged to this day. We
do not intend to propose drastic changes to the procedure but we consider



14.

15.

that updating the procedure is necessary.

The present Rule 20 (Petitions), which provides for the referral of a
petition to a select committee when no less than 20 Members have risen in
support of such referral, has not been updated since 1983. This provision
requires updating for two reasons. First, the number of Members required
to rise in order to trigger a referral to the select committee was the same as
that for forming a quorum for a Council meeting. The two required
numbers had all along been the same until 1997, when the quorum for
Council meeting was changed to not less than half of the Members
(effectively 30 for the First Council) but corresponding amendment to
Rule 20 was not made. Secondly, whilst select committee was the only
kind of committee to which a referral of a petition could be made in 1983,
the committee system in the Council had since then been developed with
such sophistication that there are other committees that are capable of
taking up such a referral.

Today, the quorum of the Council is effectively no less than one half of
the membership of the Council. And, given that there are other
committees apart from a select committee that are given the
responsibilities to handle policy matters, and that the House Committee is
the committee that decides how controversial issues and bills are to be
handled, we propose that Rule 20(6) be amended to provide that if no
less than one half of the Members of the Council then rise the petition
shall stand referred to the House Committee. We also propose that
subrules (10) and (10A) of Rule 75 (House Committee) should be
correspondingly amended to reflect the House Committee’s role in
deciding the manner of considering petitions and in reporting to the
Council after such consideration is completed. This change would be in
line with the established practice that should the House Committee decide
that a select committee should be appointed to deal with the matter in the
petition, a motion to that effect will be moved in the Council for a
decision.

Abuse of procedure

16.

Some motions are dilatory motions that are moved for enabling Members
to defer decision on a matter. Examples are motions for the adjournment
of the Council or of debate. The current provision in Rule 40(3) ensures
that no further motion to adjourn a debate can be moved if a motion to
that effect has been negatived. This arrangement is not followed in Rule
40(4) in relation to proceedings of a committee of the whole Council. We
are aware that there was a ruling made by the Chairman which disallowed
a Member’s moving of a further motion to adjourn proceedings in a
committee of the whole Council subsequent to one that had been



17.

18.

negatived. However it is not explicit in the Rules of Procedure that the
President also has such power as that possessed by Speakers in some
legislatures overseas. A procedure is usually put in place in these other
overseas legislatures where the Speaker may forthwith put the question to
adjourn proceedings to vote when he is of the opinion that the dilatory
motion is an abuse of procedure. We propose to amend Rule 40(4) to
enable the President to handle such dilatory motions effectively if it is his
opinion that there is an abuse of procedure by not proposing the question
thereon or putting it forthwith without debate.

The motions to shorten the duration of the ringing of division bell under
subrules (4) and (6) of Rule 49 (Divisions) may also be subject to abuse.
Motions of this type are procedural motions which are not normally
debated. We propose that Rule 49(4) and (6) be amended to enable the
question on the motion be put and voted on upon its being moved.

Another rule which may also be subject to abuse is Rule 38(3) (Occasions
when a Member may speak more than once) which allows a Member to
speak more than once when the Member claims that a certain part of his
speech has been misunderstood. We propose to amend Rule 38(3) to
make it explicit that the Member should only speak on that part of his
speech which has been misunderstood.

Order in the Council and committees

19.

20.

The need to extend the application of Rule 45(1) to all committees, apart
from just standing or select committees, is becoming imminent. House
Committee, for example, is not a standing or select committee, but it is the
forum for all Members (except the President) to exchange views on a
wide range of issues. Without the power to direct a Member to discontinue
his speech if he persists in irrelevant or tedious repetition of arguments,
the chairman will have great difficulty in chairing the meeting. The only
resort is to order the Member to withdraw immediately from the
committee which may not be necessary in some cases. Providing
chairmen of all committees with the power in Rule 45(1) would enable
them to ensure the orderliness and effectiveness of the meeting without
having to resort to exercising the power to order withdrawal of a Member
who has behaved in a grossly disorderly manner. We propose to amend
Rule 45(1) to extend the application of the rule to all committees.

We also find it necessary to put beyond doubt that the withdrawal from a
meeting of a committee of the whole Council also relates to the Council
meeting itself. We propose to amend subrule (2) to provide for this.



Role of chairmen of committees
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At present rules in the Rules of Procedure that empower a committee
chairman to determine the time and place of a meeting will at the same
time require the giving of a written notice for the meeting to members
within a certain timeframe. It is not explicit that this power also includes
the power to determine the agenda. We believe that the power to
determine the agenda is a power incidental to the general power given to
the chairman. For the avoidance of doubt, this power should be provided
explicitly in the Rules of Procedure. We are aware that in some cases
members of a committee may suggest what items should be included on
the agenda of a future committee meeting, such as House Committee and
Panels. We propose to add a new Rule 79C to reaffirm the power of the
chairman of a committee in deciding which items of business should be
placed on the agenda and the order in which such items should appear on
the agenda.

Rule 43 provides that Part H (Rules of Speaking) shall apply to the
proceedings in a committee unless the chairman of the committee orders
otherwise. As the rules in Part H are to be applied to the proceedings in
the Council and a committee of the whole Council, application of these
rules to a committee will require necessary modifications. There is no
guideline provided on how the chairman should exercise his power under
this Rule or in relation to rules in other parts of the Rules of Procedure
that govern the operation of a committee. We propose to add a new
Rule 79D to provide that in relation to any matter not provided for in the
practice and procedure of committees all chairmen of committees may
apply the Rules of Procedure with necessary modification where he
considers that such rules in the Rules of Procedure are relevant.

Procedure for the election of the President

[\
L

Rule 4(1) provides that the President of the Legislative Council is elected
by and from among the Members of the Council in accordance with a
procedure set out in Schedule 1 to the Rules of Procedure. This is an
important procedure and is updated from time to time to address any issue
arising from the actual use of the procedure. As the election takes place at
a formal meeting of the Council and before there is a President in the
Council, we consider it important to provide a more comprehensive
procedure which ensures that the election meeting is solely for Members
to cast their votes on candidates put before them. No other business such
as motions and debates should be allowed, and the meeting cannot be
adjourned before all procedures to elect the President are completed. A
revised Schedule 1 to the Rules of Procedure is proposed at Annex C.



Consultation with Members

We are submitting this Proposal to the Committee on Rules of Procedure
(“the Committee™) through members of the Committee in accordance with
Rule 74(1), following the practice that any proposed changes to the Rules
of Procedure ought to be discussed by the Committee. It is our sincere
wish that our fellow Members of the Council, irrespective of their
political affiliations, would work together to put in place changes to the
procedural rules which could enable our Legislature to work effectively
and efficiently to meet the needs of our community.
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List of Legislative Council Members in support of
the proposed amendments to certain provisions of
the Rules of Procedure of the Legislative Council

(In alphabetical order)

Hon CHAN Chun Ying
Hon CHAN Hak Kan

Hon CHAN Han Pan

Hon CHAN Kin Por

Hon Christopher CHEUNG

Hon CHEUNG Kwok Kwan

Hon Tommy CHEUNG
Hon Ann CHIANG
Hon Holden CHOW
Hon Felix CHUNG
Hon Junius HO

Hon HO Kai Ming
Hon Stephen HO

Hon Regina IP

Hon KWOK Wai Keung
Hon Jeffrey LAM

Hon Edward LAU

Hon Kenneth LAU
Hon Starry LEE

Hon LEUNG Chi Cheung
Hon Priscilla LEUNG
Hon Martin LIAO

Hon LO Wai Kwok
Hon LUK Chung Hung
Hon MA Fung Kwok
Hon Alice MAK

Hon NG Wing Ka

Hon OR Chong Shing
Hon POON Siu Ping
Hon Elizabeth QUAT
Hon Abraham SHEK
Hon SHIU Ka Fai

Hon Michael TIEN
Hon WONG Kwok Kin
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35,
36.
37
38.

Hon WONG Ting Kwong
Hon Frankie YICK

Hon YIU Si Wing

Hon YUNG Hoi Yan
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Annex B
List of proposed amendments to the Rules of Procedure
(as at 1 October 2017)

I. Powers and Functions of the President of the Legislative Council

Part A (Members and Officers of the Council)

IB. The President of the Legislative Council
There shall be a President of the Council whose powers and functions are
set out in Article 72 of the Basic Law, the laws of Hong Kong and these
Rules of Procedure.

3. Presiding in Council and in Committee of the whole Council

(1) The President of the Council, when present at a meeting of the Council or
a committee of the whole Council and able, in his opinion, to act, shall

preside or be Chairman.

II. President’s discretion in selecting and combining amendments

19. The Agenda of the Council

(1) The Agenda of the Council shall be decided by the President, and shall be
in Chinese and English. Subject to subrule (1A), all items of business for a
meeting of which notice has been given shall be placed on the Agenda for
that meeting in the order required by Rule 18 (Order of Business at a
Meeting).

(1A) In respect of any motion or any bill to be placed on the Agenda for a
meeting of the Council, the President or the Chairman of a committee of
the whole Council shall have the power to select the amendments, new
clauses or new schedules to be proposed to such motion or bill, and also
the power to direct two or more motions or amendments considered by
him to be cognate to be combined.

30. Manner of Giving Notice of Motions and Amendments



(3) A notice of a motion or an amendment shall be submitted to the President,
who shall direct —
(a) that it be printed in the terms in which it was handed in; or
(b) that it be printed with such alternations, which includes those necessitated
by the combination of motions or amendments, as he may direct; or
(c) that it be returned to the Member who signed it, as being in his opinion
out of order; or
(d) that it be returned to the Member who signed it:
(i) as it has not been selected by the President; or
(ii) as it has been combined with another motion or amendment.

(4) Before a direction is given under subrule (3)(d), the President may, if he
thinks fit, request any Member who has given notice of a motion or an
amendment to give such explanation of the subject matter of the motion or
amendment as may enable him to form his judgment on the matter, and
may take into account the explanation so given. In the event that there
are more than one Member proposing the motions or amendments to be
combined, the President may designate which Member shall propose it.

57. Amendments to Bills
(4) The following provisions shall apply to amendments relating to bills:

(d) An amendment or a series of two or more amendments which is in the
opinion of the Chairman frivolous or meaningless may not be moved.

III. Quorum

14. Days and Hours of Meetings

(4)  When in the opinion of the President it is necessary for the proper
completion of the business on the Agenda of the Council at a meeting of
the Council to continue any unfinished business, the President may
order that the meeting shall continue at any hour or on any day for that
purpose. Where the President so orders at a meeting of the Council,



the meeting shall stand suspended and shall resume for the continuation
of business at such hour or on such day.

17. Quorum

2)

(3)

[f the attention of the President is drawn to the fact that a quorum is not
present, he shall direct the Members to be summoned. If after 15
minutes have expired a quorum is not present, he shall adjourn the
Council without question put. The President may call a meeting to
complete the unfinished business on the Agenda after the Council has
been so adjourned, and should the President consider that such a
meeting has to be called the adjournment of the Council under this
subrule shall be deemed to be a meeting ordered to be suspended and
may be resumed for the continuation of business at such hour or on such
day pursuant to Rule 14(4).

If the attention of the Chairman in committee of the whole Council is
drawn to the fact that a quorum is not present, he shall direct the
Members to be summoned. If after 15 minutes have expired, a quorum is
not then present the Council shall be resumed and the President shall
count the Council. If a quorum is then present the Council shall again
resolve itself into committee but if a quorum is not present the President
shall adjourn the Council without question put.

IV. Handling of petitions

20. Presentation of Petitions

(6)

If, immediately after a petition has been presented, a Member rises in
his place and requests that the petition be referred to the House
Committee, the President shall call upon those Members who support
the request to rise in their places. If no less than one half of all Members
of the Council then rise the petition shall stand referred to the House
Committee.

75. House Committee



(10) The Committee shall decide the manner of consideration of the
following matters -

(a) any subsidiary legislation, whether or not such subsidiary
legislation is subject to the provisions of sections 34 and 35 of the
Interpretation and General Clauses Ordinance (Cap.1);

(b) any other instrument made under any Ordinance;

(c) any draft of subsidiary legislation or instrument referred to in
paragraph (a) or (b); or

(d) a petition referred to it under Rule 20 (6).
(10A) After the consideration of the subsidiary legislation, other instruments

and petition referred to in subrule (10), the committee may present a
report to the Council.

V. Abuse of procedure

40. Adjournment of Debate or of Proceedings of a Committee of the
Whole Council

(4) When the Council is in committee a Member may move without notice
that further proceedings of the committee be now adjourned. Thereupon
the Chairman shall propose the question on that motion. If a motion is
agreed to, the Council shall resume; but if the motion is negatived, the
committee shall continue its proceedings. Where the Chairman is of the
opinion that the moving of the adjournment of proceedings is an abuse
of procedure, he may decide not to propose the question or to put the
question forthwith without debate.

49, Divisions

(4) Immediately after the President has declared the result of a division on
an amendment to a motion, or the Chairman has declared the result of a
division on any provision of or any amendment to a bill, a Member may



(6)

move without notice that in the event of further divisions being claimed
in respect of the motion or any amendments thereto, or in respect of any
provisions of or any amendments to the bill, the Council or the
committee of the Whole Council do proceed to each of such divisions
immediately after the division bell has been rung for one minute.
Thereupon the President or the Chairman shall put the question on that
motion without debate.

Where there is more than one motion in respect of subsidiary legislation
or the instrument referred to in Rule 29 (2)(b) (Notice of Motions and
Amendments) on the Agenda of the Council (excluding motions
referred to in Rule 29(3)) then, immediately after the President has
declared the result of a division on any such motion or any amendment
thereto, a Member may move without notice that in the event of further
divisions being claimed at that meeting in respect of motions on
subsidiary legislation or the instrument, or amendments thereto, the
Council do proceed to each of such divisions immediately after the
division bell has been rung for one minute. Thereupon the President
shall put the question on that motion without debate.

38. Occasions when a Member may Speak more than once

3)

A Member who has spoken on a question may again be heard to
explain some part of his speech which has been misunderstood, but
when speaking he shall not introduce new matter and shall only speak
on the part which has been misunderstood.

VI. Order in the Council and committees

45. Order in Council and Committee

(1)

The President, the Chairman of a committee of the whole Council or
the chairman of any committee, after having called the attention of the
Council or the committee to the conduct of a Member who persists in
irrelevance or tedious repetition of his own or other Members’
arguments in the debate, may direct him to discontinue his speech.



2)

The President, the Chairman of a committee of the whole Council or
the chairman of any committee shall order a Member whose conduct is
grossly disorderly to withdraw immediately from the Council or the
committee for the remainder of that meeting. The Member who has
been so ordered to withdraw by a chairman of a committee of the
whole Council under this subrule shall continue to withdraw from the
Council for the remainder of that meeting. The Clerk or clerk of any
committee shall act on orders received by him from the Chair to
ensure compliance with this order.

VII. Role of chairmen of committees

9C.

79D.

Determining the agenda of a meeting of a committee by
Chairmen of Committees

The agenda of a meeting of any committee shall be determined by its
chairman.

Application of the Rules of Procedure and other practices by
Chairmen of Committees

In any matter not provided for in the practice and procedure of, or that
apply to, a committee, the practice and procedure to be followed by
that committee shall be such as provided in the Rules of Procedure that
are considered by the chairman of that committee as relevant and
should be applied with necessary modification.



Annex C

Procedure for the Election of the President of the Legislative Council

(Schedule 1, Rules of Procedure)

General

1.

1A.

The election of the President of the Council shall be conducted at a
meeting of the Council.

The election shall be held at the first meeting of a new term after
Members of the Council have made or subscribed an oath or affirmation
in accordance with Rule 1 of the Rules of Procedure and the laws of Hong
Kong. If there is a need to elect the President in the middle of a term, the
election shall take place at a meeting of the Council conducted for the sole
purpose of conducting such election, at which no other business shall be
placed on the agenda, with the day it is to be held and the hour it is to
begin determined by the President’s Deputy as if he were the President for
the purpose of Rule 14.

Nominations

2.

Not less than 7 clear days before the day of the election, the Clerk to the
Council shall invite Members to make nominations for the office of
President and distribute the nomination forms as provided in Annex I.

A nomination form for the office of President shall be signed by a
Member making the nomination and by at least three other Members
seconding the nomination. The Member being nominated shall sign on the
form to indicate acceptance of the nomination and to declare that he or she
is qualified to become the President under Article 71 of the Basic Law and
Rule 4(2) of the Rules of Procedure. The completed nomination form shall
reach the Clerk’s office at least 4 clear days before the day of the election.

The name of a Member shall not appear on more than one nomination
form, whether in the capacity as a Member being nominated, or as a
Member making the nomination, or as a Member seconding the
nomination. In the event that a Member’s name appears on more than one
nomination form (whether in the capacity as a Member being nominated
or as a Member making the nomination, or as a Member seconding the
nomination), only the first such nomination form received by the Clerk’s
office shall be valid and the Clerk shall immediately return any invalid



form to the Member who made the nomination.

Upon the close of the nomination period, the Clerk shall prepare a list of
all the nominations in the order of receipt by his office and shall distribute
the list to all the Members of the Council at least 2 clear days before the
day of the election.

Election

6.

TA.

B.

10.

The Member present who has the longest continuous service in the
Council as determined in accordance with Rule 1A shall be the Member
presiding over the election of the President (“Presiding Member”), whose
powers and functions are limited to chairing the meeting to elect the
President in accordance with Rule 4(1) of the Rules of Procedure and this
Schedule. |

If the Member who has the longest continuous service under paragraph 6
above is being nominated for the office of President or is unable to act, the
Member who is next in the order of precedence of Members and who is
not being nominated for the office shall be the Presiding Member.

The Presiding Member may only adjourn the Council after he has
declared the name of the candidate who has been elected as the President.
Where it is necessary for the Presiding Member to suspend the meeting,
the meeting shall resume not later than one hour after the meeting was
suspended. No further suspension may be ordered before all procedures to
clect the President are completed.

No speech or debate shall be allowed throughout the entire election
process. Where a Member has raised a point of order, the point of order
shall forthwith be ruled upon by the Presiding Member without debate.
Where the Presiding Member considers that there is an abuse of the
procedure, he may refuse to allow any Member to raise any point of order.

Upon the Presiding Member assuming the chair, the election of the
President shall commence. The Presiding Member shall announce all the
valid nominations that the Clerk’s office has received.

If there is only one valid nomination for the office of President, the
Presiding Member shall announce this and declare the candidate elected.

If there are two or more valid nominations, the Presiding Member shall
order a vote by secret ballot and shall direct the Clerk to distribute to each
of the Members present a ballot paper which shall be in accordance with
the form in Annex II. The names of all the candidates shall be listed in the



11.

12,

13.

14.

13.

16.

17.

ballot paper according to the order of receipt of their nominations by the
Clerk’s office.

A Member present who wishes to vote shall mark a " " only in the box
opposite the name of the candidate of his choice on the ballot paper, and
place the ballot paper into the ballot box. Any ballot paper not marked, not
properly marked or marked with more thana " " shall be discarded.

After all the Members present who wish to vote have cast their votes, the
Clerk shall count the ballot papers in front of all the Members present and
report the result to the Presiding Member who shall check the result for
confirmation.

The Presiding Member shall declare elected as the President the candidate
who receives the highest number of votes among all the candidates.

If two or more candidates receive the same highest number of votes, the
Presiding Member shall order a second round of voting at the same
meeting in respect of these candidates, to be conducted in the same
manner as provided in paragraphs 10 to 13 above.

If no one candidate obtains more votes than any other candidate in the
second round of voting, the Presiding Member shall announce that lots
will be drawn by him to decide which of the candidates should be the
President.

The Presiding Member shall then draw lots and, in accordance with the
result of the drawing of the lots, forthwith declare that candidate elected
as the President.

The Presiding Member shall then step down to make way for the

President, who may address the Council and shall then adjourn the
Council.
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A Proposal to amend the Rules of Procedure of the Legislative Council of
the Hong Kong Special Administrative Region

1. This proposal is jointly presented by 38 Members of the Legislative
Council (Annex A). Apart from the proposed amendments contained in
our previous proposal submitted to the Committee on Rules of Procedure
on 11 October 2017, we consider that it is necessary to amend certain
other procedural rules of the Legislative Council (“Council”) (Annex B)
not covered in our previous proposal so as to further safeguard the smooth
conduct of business of the Council and its committees and to uphold the
dignity and integrity of the Council.

Reasons for the Proposal

2. As we have mentioned in our previous proposal, the growing trend of
using filibustering tactics in recent years by some Members to prolong the
proceedings of the Council has seriously hampered the work of the
Council in the performance of its constitutional and legal powers and
functions. This has resulted in exceedingly long period of time in
carrying out the work of the Council and caused unnecessary delays in the
enactment of laws and the conduct of Council business as a whole. We are
faced with a situation where there is a serious backlog of legislative
proposals waiting to be submitted, scrutinized and voted on by the
Council as well as other works, and the initiatives on economic
development and improvement of people’s livelihood are seriously
delayed. But little can be done to improve the situation unless some of
the current procedural rules are changed.

The Proposal

3. This Proposal aims to improve the work mechanism of the Council and to
address abuse of procedure through the following means:

(a) to rationalize matters relating to quorum; and

(b) to rationalize procedures for preventing abuse of procedure.

Quorum



4. At present, the quorum of a committee of the whole Council is subject to
the same quorum requirement that applies to the Council in Rule 17(1).
The quorum requirement in Article 75 of the Basic Law (*BL 75”) applies
to meetings of the Council itself. As regards quorum requirement for
committees of the Council, that comes within matters of internal
operation that the Council could decide on its own pursuant to BL 75.
The function of a committee of the whole Council is to discuss the details
of a bill committed to it by the Council after its second reading. When all
proceedings on the bill in the committee of the whole Council have been
completed, the bill is reported to the Council for third reading at which
stage a decision on the bill will be made. It is therefore not a Basic Law
requirement that a committee of the whole Council must have the same
quorum as that of the Council.

5.  As pointed out in A Companion to the history, rules and practices of the
Legislative Council of the HKSAR laid on the Table of the Legislative
Council (2015, Para. 7.16, Footnote 27), the quorum of a committee of
the whole Council in the pre-1997 Legislature was not stipulated until
1968. Even so, it was not entirely identical to the quorum of the Council.
The quorum for a whole of the whole Council had been 10 members
excluding the Chairman throughout the 17 years from 1968 to 1985 while
the quorum of the Council had changed from 5 Members including the
President to 10 Members including the President in 1969, and to 20
Members including the President in 1983. Besides, it had been stipulated
in the then Standing Orders and the post-1997 Rules of Procedure that if a
quorum of a committee of the whole Council was not present after
counting, the Council should be resumed and the President should count
the Council. It was only when a quorum was also not present in the
Council that the President should adjourn the Council. This is further
proof that the Council and a committee of the whole Council are separate
entities. It is for the Council to determine the quorum of its committees,
including a committee of the whole Council.

6. We propose to amend Rule 17(1) and add a new subrule (1A) to Rule
17 to provide that the quorum of a committee of the whole Council shall
be 20, including the Chairman. This proposed quorum requirement is the
same in numerical terms as that for the House Committee, which
comprises all Members except the President. We have included in our
previous proposal an amendment to Rule 17(3) to reinstate the
arrangement for the counting of the Council if there is a lack of quorum in
the committee of the whole Council, as was previously the case.

Abuse of procedure

\S]



6. In the Rules of Procedure, there are a number of rules which provide
Members with the opportunity to move without notice a motion for
pursuing a different course of action or for carrying out an action.
Examples are the motion not to refer a bill or returned bill to the House
Committee under Rule 54(4) and Rule 66(4) respectively, the motion to
refer a bill after second reading to a select committee under Rule 55(1)(a),
and the motion under Rule 88(1) to order the withdrawal of members of
the press and of the public. The need for using these rules is rare. They
are for dealing with very exceptional circumstances. However, there had
been instances where Members moved some of these motions for
prolonging the proceedings of the Council. To avoid abuse of procedure,
we propose that Rules 54(4), 55(1)(a), 66(4) and 88(1) be amended to
require the consent of the President as a precondition for moving such
motions.

Consultation with Members

7. We are submitting this Proposal to the Committee on Rules of Procedure
(“the Committee™) through members of the Committee in accordance
with Rule 74(1), following the practice that any proposed changes to the
Rules of Procedure should first be discussed by the Committee. It is our
wish that our fellow Members of the Council, irrespective of their
political affiliations, would work together to put in place the procedural
rules which could enable our Legislature to work effectively and
efficiently to meet the needs and expectations of our community.
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List of Legislative Council Members in support of

the proposed amendments to certain provisions of

the Rules of Procedure of the Legislative Council
(Submitted to the Committee on Rules of Procedure

on 30tht October 2017)
(In alphabetical order)

Hon CHAN Chun Ying
Hon CHAN Hak Kan
Hon CHAN Han Pan
Hon CHAN Kin Por
Hon Christopher CHEUNG
Hon CHEUNG Kwok Kwan
Hon Tommy CHEUNG
Hon Ann CHIANG

Hon Holden CHOW
Hon Felix CHUNG

Hon Junius HO

Hon HO Kai Ming

Hon Stephen HO

Hon Regina [P

Hon KWOK Wai Keung
Hon Jeffrey LAM

Hon Edward LAU

Hon Kenneth LAU

Hon Starry LEE

Hon LEUNG Chi Cheung
Hon Priscilla LEUNG
Hon Martin LIAO

Hon LO Wai Kwok

Hon LUK Chung Hung
Hon MA Fung Kwok
Hon Alice MAK

Hon NG Wing Ka

Hon OR Chong Shing
Hon POON Siu Ping
Hon Elizabeth QUAT
Hon Abraham SHEK
Hon SHIU Ka Fai
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33,
34.
35.
36.
37.
38.

Hon Michael TIEN

Hon WONG Kwok Kin
Hon WONG Ting Kwong
Hon Frankie YICK

Hon YIU Si Wing

Hon YUNG Hoi Yan
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Annex B

List of proposed amendments to the Rules of Procedure

[. Quorum

17. Quorum

(1) The quorum of the Council and-efa-committee-ofthewhele Couneil-shall

be not less than one half of all its Members including the President-e
Chairmat.
(1A) The quorum of a committee of the whole Council shall be 20 members

including the Chairman.

II. Abuse of Procedure

54. Second Reading

(4)  Except in relation to Appropriation Bills, when the Member in charge of
a bill has spoken on a motion that the bill be now read the second time,
the debate shall be adjourned and the bill shall be referred to the House
Committee unless the Council, on a motion which, with the consent of
the President, may be moved without notice by any Member, otherwise

orders.

55. Committal of Bills

(1)  When a motion for the second reading of a bill has been agreed to, the
bill shall stand committed to a committee of the whole Council, unless -

(a) the Council, on a motion which, with the consent of the President.

may be moved without notice by any Member immediately after

the bill has been read the second time, commit the bill to a select

committee; or



66.

4)

88.

(D

Bills Returned for Reconsideration

After the short title of the bill has been read by the Clerk, a designated
public officer may speak on the return of the bill, whereupon the bill
shall be referred to the House Committee unless the Council, on a
motion which, with the consent of the President, may be moved without
notice by any Member, otherwise orders.

Withdrawal of Members of the Press and of the Public

At a meeting of the Council, a committee of the whole Council, a
committee or a subcommittee a Member may without notice at any time
rise and, with the consent of the President, Chairman or chairman, move
that members of the press and of the public do withdraw, specifying
whether the withdrawal is to be for the remainder of that day's meeting
or during the consideration of certain business. The President, Chairman
or chairman shall forthwith propose the question thereon and the
Council, committee of the whole Council, committee or subcommittee
shall dispose of it before proceeding further with the business which
was before it when the motion was moved.
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Tel No : 3919 3300

Appendix 111
Fax No : 2810 1691
MEMO
To : Clerk to Committee on Rules of Procedure
From . CCS(3)1 D
via ASG%D/\W”‘“ ke ) |
Ourref  : CB(3)/A/53/1
Date : 3 November 2017

Proposals to amend the Rules of Procedure

In accordance with Rule 74(1) of the Rules of Procedure
(“RoP”), the President has directed that the attached two notices given by
Hon Martin LIAO to move proposed resolutions to amend RoP at the
Council meeting of 15 November 2017 be referred to CRoP for
examination.

(Thomas WO
CCS(3)1

Encl.

G:\COMMON\Grouped by subjects\Referral\Memo to CROP (Rule 74(1)) dd 20171103 .docx
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o ., LC Paper No. CROP 42/17-18
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B . UZEBE (BEHE FaxNo : 2810 1691)
To : Clerk to the Legislative Council

. BEfHBRES
Notice of Motion by Member

RER (BBERA) S0k EEES , FARE 2017 & 11
B 15 B8P I*Zeeslr HEWEMINER,

In accordance with Rule 29(1) of the Rules of Procedure, I hereby give notice
of my intention to move the motion in the Appendix at the Legislative Council meeting
of 15 November 2017 .
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of
the Hong Kong Special Administrative Region be amended as set out
in the Schedule.




2.

3.

Schedule

Amendments to Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Rule 1B added

After Rule 1A -
Add
“1B. The President of the Legislative Council
There shall be a President of the Council whose powers and
functions are set out in Article 72 of the Basic Law, the laws
of Hong Kong and these Rules of Procedure.”.

Rule 3 amended (Presiding in Council and in Committee of the
whole Council
Rule 3(1) -
(1) Repeal
“There shall be a”
Substitute
“The”.
(2) Repeal
“who”.
Rule 14 amended (Days and Hours of Meetings)
Rule (14)(4) —
(1) Repeal
“on another day”.
(2) Repeal
“continue on such other day”
Substitute
“continue at any hour or on any day”.
(3) Repeal
“on such other day”
Substitute

“at such hour or on such day”.



4. Rule 17 amended (Quorum)
(1) In Rule 17(2), after “without question put.” —

Add

“The President may call a meeting to complete the
unfinished business on the Agenda after the Council has
been so adjourned, and should the President consider that
such a meeting has to be called the adjournment of the
Council under this subrule shall be deemed to be a
meeting ordered to be suspended and may be resumed for
the continuation of business at such hour or on such day
pursuant to Rule 14(4).”

(2) In Rule 17(3), after “shall be resumed and” —
Add
“the President shall count the Council. If a quorum is then
present the Council shall again resolve itself into committee
but if a quorum is not present, ”.

5. Rule 19 amended (The Agenda of the Council)
(1) Rule 19(1) —
Repeal
“All”
Substitute
“Subject to subrule (1A), all”.

(2) After Rule 19(1) —-

Add

“(1A) In respect of any motion or any bill to be placed on
the Agenda for a meeting of the Council, the President or
the Chairman of a committee of the whole Council shall
have the power to select the amendments, new clauses or
new schedules to be proposed to such motion or bill, and
also the power to direct two or more motions or
amendments considered by him to be cognate to be
combined.”.



6.

Rule 20 amended (Presentation of Petitions)
(1) Rule 20(6) -
Repeal
“a select committee” (wherever appearing)
Substitute
“the House Committee”.

(2) Rule 20(6) —
Repeal
“If not less than 20 Members”
Substitute
“If no less than one half of all Members of the Council”.

Rule 30 amended (Manner of Giving Notice of Motions and
Amendments)
(1) In Rule 30(3)(b), after “such alterations” —
Add
“, which includes those necessitated by the combination of
motions or amendments,”;

(2) Rule 30(3)(c) -
Repeal

(330

Substitute

@, 29,

>, O

(3) After Rule 30(3)(c) —
Add
“(d) that it be returned to the Member who signed it:
(1) as it has not been selected by the President; or
(i1) as it has been combined with another motion or
amendment.”.

(4) After Rule 30(3) —
Add
“(3A) Before a direction is given under subrule (3)(d), the

3



President may, if he thinks fit, request any Member who
has given notice of a motion or an amendment to give
such explanation of the subject matter of the motion or
amendment as may enable him to form his judgment on
the matter, and may take into account the explanation so
given. In the event that there are more than one Member
proposing the motions or amendments to be combined,
the President may designate which Member shall propose
it.”.

3. Rule 38 amended (Occasions when a Member may Speak
more than once)
In Rule 38(3), after “new matter” —
Add
“and shall only speak on the part which has been
misunderstood”.

9. Rule 40 amended (Adjournment of Debate or of Proceedings

of a Committee of the Whole Council)

In Rule 40(4), at the end —
Add
“Where the Chairman is of the opinion that the moving
of the adjournment of proceedings is an abuse of
procedure, he may decide not to propose the question or
to put the question forthwith without debate.”

10. Rule 45 amended (Order in Council and Committee)
(1) Rule 45(1) —
Repeal
“standing or select”.

(2) Rule 45(2) -
Repeal
“; and the Clerk”
Substitute



“. The Member who has been so ordered to withdraw by a
. chairman of a committee of the whole Council under this
subrule shall continue to withdraw from the Council for

the remainder of that meeting. The Clerk”.

11. Rule 49 amended (Divisions)
(1) Rule 49(4) —

Repeal
“shall propose the question on that motion”

Substitute

“shall put the question on that motion without debate”.
(2) Rule 49(6) —

Repeal

“shall propose the question on that motion”

Substitute
“shall put the question on that motion without debate”.

12. Rule 57 amended (Amendments to Bills)
In Rule 57(4)(d), before “which is” —

Add
“or a series of two or more amendments”.

13. Rule 75 amended (House Committee)
(1) Rule 75(10) —
Repeal
CC; 01,97'

(2) Rule 75(10) —
Repeal
CC(b).ﬁﬁ
Substitute
“(b); or”.

(3) After Rule 75(10) (c)-
Add



“(d) a petition referred to it under Rule 20(6)
(Presentation of Petitions).”.

(4) Rule 75(10A) —
Repeal
“and other instruments”
Substitute
“, other instruments and petitions”.

14. Rule 79C added
After Rule 79B —
Add
“79C. Determining the agenda of a meeting of a
committee by Chairmen of Committees
The agenda of a meeting of any committee shall be
determined by its chairman.”.

15. Rule 79D added
After Rule 79B —

Add
“79D. Application of the Rules of Procedure and
other practices by Chairmen of Committees
In any matter not provided for in the practice and
procedure of, or that apply to, a committee, the practice
and procedure to be followed by that committee shall be
such as provided in the Rules of Procedure that are
considered by the chairman of that committee as
relevant and should be applied with necessary
modification.”.

16. Schedule 1 amended (Procedure for the Election of the
President of the Legislative Council)
(1) In the English text —
Repeal
“presiding Member” (wherever appearing)

6



Substitute
“Presiding Member”.

(2)  Repeal
“The election of the President of the Council shall be
conducted at a meeting of the Council.”
Substitute
“General
1. The election of the President of the Council shall be
conducted at a meeting of the Council.”.

(3) Paragraph 1A added
After paragraph 1—
Add
“1A. The election shall be held at the first meeting
of a new term after Members of the Council have
made or subscribed an oath or affirmation in
accordance with Rule 1 (Oath or Affirmation) and the
laws of Hong Kong. If there is a need to elect the
President in the middle of a term, the election shall
take place at a meeting of the Council conducted for
the sole purpose of conducting such election, at which
no other business shall be placed on the agenda, with
the day it is to be held and the hour it is to begin
determined by the President’s Deputy as if he were the
President for the purpose of Rule 14 (Days and Hours
of Meetings).”

(4) In paragraph 3, after “acceptance of nomination” —
Add
“and to declare that he or she is qualified to become
the President under Article 71 of the Basic Law and
Rule 4(2) (Election of President)”.

(5) Paragraph 6 —
Repeal
“Rule 1A shall preside at the election of the
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President.”

Substitute

“Rule 1A (Precedence of Members) shall be the
Member presiding over the election of the President
(“Presiding Member”), whose powers and functions are
limited to chairing the meeting to elect the President in
accordance with Rule 4(1) of the Rules of Procedure
and this Schedule.”.

(6) Paragraph 7A and 7B added
After paragraph 7 —
Add
“JA. The Presiding Member may only adjourn the
Council after he has declared the name of the
candidate who has been elected as the President.
Where it is necessary for the Presiding Member to
suspend the meeting, the meeting shall resume not
later than one hour after the meeting was suspended.
No further suspension may be ordered before all
procedures to elect the President are completed.

7B. No speech or debate shall be allowed
throughout the entire election process. Where a
Member has raised a point of order, the point of order
shall forthwith be ruled upon by the Presiding Member
without debate. Where the Presiding Member
considers that there is an abuse of the procedure, he
may refuse to allow any Member to raise any point of
order.”.

(7) Paragraph 17 —
Repeal
“shall then proceed with the business of the meeting or
adjourn the Council or suspend the meeting, as the
case may be”
Substitute
“shall then adjourn the Council”.
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In accordance with Rule 29(1) of the Rules of Procedure, I hereby give notice
of my intention to move the motion in the Appendix at the Legislative Council meeting
of 15 November 2017 . ’
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of
the Hong Kong Special Administrative Region be amended as set out
in the Schedule.




Schedule

Amendments to the Rules of Procedure of the Legislative Council

of the Hong Kong Special Administrative Region

Rule 17 amended (Quorum )
(1) Rule 17(1) -
Repeal

(a) “and of a committee of the whole Council”; and
(b) “or Chairman”.

(2) After Rule 17(1) —
Add
“(1A) The quorum of a committee of the whole Council shall
be 20 members including the Chairman.”.

Rule 54 amended (Second Reading)

In Rule 54(4), after “on a motion which”—
Add
“ with the consent of the President,”.

Rule 55 amended (Committal of Bills)

In Rule 55(1)(a), after “on a motion which”—
Add
“, with the consent of the President,”.

Rule 66 amended (Bills Returned for Reconsideration)
In Rule 66(4), after “on a motion which”—

Add

“, with the consent of the President,”.

Rule 88 amended (Withdrawal of Members of the Press and of
the Public)



In Rule 88(1), after “rise and”—
Add
“ with the consent of the President, Chairman or chairman,”.
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Appendix V

0 00 CROP 8/17-18001 [ [
LC Paper No. CROP 8/17-18

Committee on Rules of Procedure
Hon Paul TSE Wai-chun, JP
(By hand)
18 October 2017

Dear Chairman,

Members of the Democratic Camp have long been considering how to amend the
Rules of Procedure of the Legislative Council in order to bring the rules and
procedures up to date and in line with the needs of Hong Kong as a modern and

democratic society in the 21st Century.

The proposed amendments include, inter alia, the following considerations and
directions:

- to enable better access for disabled persons or persons with special needs;

- to restrain the arbitrary use of power by the LegCo President;

- to enable better access to LegCo information by the public and the media;

- to streamline procedures in order to make them more transparent and

accountable;

- to ensure no members will be discriminated against by reason of their

family position or sex;

- to enshrine the fundamental rights and freedoms of the Hong Kong people
as stipulated in the Basic Law; and

- to enable the Legislative Council to better exercise its powers to hold the

executive authorities to account.

The proposed amendments are summarised in detail in the Annex attached to this
letter. We would like to submit the same to CROP for its consideration, and would be

happy to listen to any views and/or comments which members may have. We are open



to change and/or amend any of these proposals if necessary in due course.

YNy =

Alvin Yeung Dennis Kwok Kenneth Leung

Yours faithfully,

Members of the Committee on Rules of Procedure

c.c. Mr. Daniel SIN (By Fax: 2840 0269)
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong
Special Administrative Region be amended as set out in the Schedule.




Schedule

Amendments to Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region

1. Rule 3A added
After Rule 3—
Add
“3A. Autonomy of the Council
The President, in discharging of his duties, shall preserve and defend the
autonomy of the Legislative Council at all times.”.

2. Rule 45A added
After Rule 45—
Add
“45A. Power to Administer Internal Affairs and Police Power
The power to administer internal affairs and the police power within the
Council shall be vested in the Council. Law enforcement agencies shall not
enter the Council unless so decided by a two-thirds majority of the Members. In
case of emergency, the President may decide in his own right.”.

3. Rule 79C added
After Rule 79B—

Add
“79C. Committee and Subcommittee Meetings be Held Openly

Notwithstanding Rule 88, all meetings of the committee and subcommittee
shall be conducted in an open manner, except those held by the Legislative
Council Commission, the Committee on the Rules of Procedures, customarily
held in camera or otherwise as required by the Rules of Procedures or by law.
If a meeting is to be held in camera, it shall be so decided by two-thirds
majority of the Members of that committee or subcommittee.”.

4. Rule 92 amended (Procedure if Rules of Procedure do not Provide)
Rule 92, after “if he thinks fit,”——

Add
“consult the Committee on Rules of Procedure and”.
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong
Special Administrative Region be amended as set out in the Schedule.




Schedule

Amendments to Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region

Rule 4 amended (Election of President)

Rule 4(2), after “20 years.”—
Add
“The President must be a Member elected from the geographical
constituency,”.

Rule 6 amended (Duties of the Clerk)
Rule 6(5A)(a)—

Repeal

“25 years”

Substitute

“20 years”,

Rule 6 amended (Duties of the Clerk)

After Rule 6(8) —
Add
“(9) The Deputy Clerk shall assist the Clerk in discharge of his duties under
Rules 6(1) to (8).”.

Rule 83AA amended (Claims for Reimbursement of Operating Expenses or
Applications for Advance of Operating Funds)
Repeal
“When making a claim for reimbursement of operating expenses or applying
for advance of operating funds in accordance with A Guide for
Reimbursement of Operating Expenses for Members of the Legislative
Council, or acting for purposes related thereto, a Member shall -
(a) ensure that any information provided or any declaration or
certification made is true, accurate and complete; and
(b) act according to any undertaking that he has given.”



Substitute
“(1) When making a claim for reimbursement of operating expenses or
applying for advance of operating funds in accordance with A Guide for
Reimbursement of Operating Expenses for Members of the Legislative
Council, or acting for purposes related thereto, a Member shall -
(a) ensure that any information provided or any declaration or
certification made is true, accurate and complete; and
(b) act according to any undertaking that he has given.
(2) The Clerk must ensure that Members are provided with the necessary
facilities and resources within the Legislative Council for the proper
execution of their duties.”.
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In accordance with Rule 29(1) of the Rules of Procedure, I hereby give notice
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong
Special Administrative Region be amended as set out in the Schedule.




Schedule

Amendments to Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region

1. Rule 1A amended (Precedence of Members)

(1)

(2)

)

(1)

@)

Rule 1A(1), after “according to the” —

Repeal

“continuous”.

Rule 1A(1), after “period of time for which he has held office in the
Council” —

Repeal

66,9
2

Substitute

“whilst it is not necessary for him to hold office for a continuous period of
time; when more than one Member has held office for the same period of
time, ”.

Rule 1A(2), after “two or more Members who have held office for an

equal” —

Repeal

“continuous”.

Rule 1A amended (Precedence of Members)

Rule 1A(2)—

Repeal

“ASY

Substitute

“Subject to Rule 1A(1), as™.

Rule 1A(2), after “precedence shall be given to the one who”—

Add

“has received more votes in the election; if two or more members have
received the same number of votes, precedence shall be given to the one

39

who

Rule 7 amended (Counsel to the Legislature)

Rule 7(2), after “the President”™—



4. Rule 14 amended (Days and Hours of Meetings)
After Rule 14(5)——
Add
“(6) Meetings of the Council shall continue to be held during the annual
plenary sessions of the National People's Congress and the Chinese People's
Political Consultative Conference unless the President orders otherwise.”.
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong
Special Administrative Region be amended as set out in the Schedule.




Schedule

Amendments to Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region

1. Rule 6 amended (Duties of the Clerk)
Rule 6(5), after “records, "——
Add
"video recording,”.

2. Rule 8 amended (Attendance of the Chief Executive)
(a) Rule 8(b) —
Repeal
Hand";
(b) Rule 8(c) —
Repeal

m.n
L]

Substitute
"and".

(c) Rule 8, after paragraph (c)
Add

"(d) upon the invitation of the Council, any committee, subcommittee or
Member."

3. Rule 14 amended (Days and Hours of Meetings)
Rule 14(3)—
Repeal
" or to an earlier day or hour”

4. Rule 1 amended (Oath or Affirmation)
(a) Rule 1, Chinese text
Repeal
BT
Substitute
R
(b) Rule 1, Chinese text——




Repeal
‘e BEER IR
Substitute

5. Rule 4 amended (Election of President)

(a) Rule 4, subtitle in Chinese text
Repeal
“VLAE EREHYBER
Substitute
“IEE T REHTBEEEE.

(b) Rule 4(4), Chinese text, after “FEEZ R ILES & H T —
Repeal
“ERT
Substitute
HT"

6. Rule 12 amended (First Meeting of Term)
(a) Rule 12(2) —
Repeal
‘LAY EERYERSR)”
Substitute
“QLAE ERERVERER).
(b) Rule 12(2), Chinese text, after “f2fpiE{7" —
Repeal
“ILEE RS
Substitute
“ILAE RO,

7. Rule 13 amended (The Chief Executive’s Policy Address)
Rule 13(1), Chinese text—
Repeal
BT
Substitute

"g‘}f:_,l:"-



8. Rule 14 amended (Days and Hours of Meetings)
Rule 14—
Rule 14(2), Chinese text—
Repeal
"B
Substitute
BT

9. Rule 15 amended (Meetings for Urgent Business)

(a) Rule 15(1), Chinese text, after “fi£ 5y > (£ AVHART” —
Repeal
|I$ﬁ"
Substitute
B
(b) Rule 15(1), Chinese text, after “&HfEFF 35" —
Repeal
BT
Substitute
B
(c) Rule 15(1), Chinese text, after “T7 % & 3% S HIHE" —
Repeal
|lﬁ£}ﬂ%ll
Substitute
ey
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong
Special Administrative Region be amended as set out in the Schedule.




Schedule

Amendments to Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region

1. Rule 1B added
After Rule 1A—

“1B.

Add

Fundamental Rights

All Members of the Council (including the President), in carrying out their
duties at the Council, shall respect the fundamental rights of Hong Kong
Residents enshrined in Chapter IIl of the Basic Law and give due
consideration to the provisions of the International Covenant on Civil and
Political Rights, the International Covenant on Economic, Social and Cultural
Rights and other applicable international human rights instruments.”.

Rule 2 amended (Language)

After “A Member may address the Council”—

Add
“or chair a meeting”.

Rule 4 amended (Election of President)

Rule 4(2), after “any foreign country”—

Add
“for the past 7 years,”.

Ruie 9A added

After Rule 9—

“9A.

Add
Foreign Dignitaries
The Council may invite foreign dignitaries to attend meetings of the Council,

any committee or subcommittee thereof from time to time when the President
thinks fit.”.
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In accordance with Rule 29(1) of the Rules of Procedure, [ hereby give notice
of my intention to move the motion in the Appendix at the Legislative Council meeting
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong
Special Administrative Region be amended as set out in the Schedule.




Schedule

Amendments to Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region

1. Rule 6 amended (Duties of the Clerk)
Rule 6(7), after “with a clerk” —
Add
“and, unless the Clerk orders otherwise, a deputy clerk”.

2. Rule 9 amended (Attendance of Public Officers)
Rule 9(2), after “a subcommittee of the Finance Committee” —
Add
“ and shall give notice of the item(s) in writing to the Clerk not less than six
clear days before the meeting, but shorter notice may be given if the
Chairman of the Finance Committee so directs under exceptional
circumstances .

3.  Rule 14 amended (Days and Hours of Meetings)
Rule 14(2) —
Repeal
“14 clear days before the meeting”
Substitute
“12 clear days before the meeting”.
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In accordance with Rule 29(1) of the Rules of Procedure, I hereby give notice
of my intention to move the motion in the Appendix at the Legislative Council meeting
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong
Special Administrative Region be amended as set out in the Schedule.




Schedule

Amendments to Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region

Rule 2 amended (Language)
Rule 2, after “either”——
Add
“sign language”.

Rule 5 amended (President's Deputy)

Rule 5(1), after “President's deputy.”——
Add
"The chairman of the House Committee must be a Member elected from the
geographical constituency.",

Rule 15 amended (Meetings for Urgent Business)
Rule 15(2), after “at such hour as he may specify” —
Add

"or he shall call a special meeting if so decided by a two-thirds majority of
the Members".

Rule 86A added
After Rule 86—
Add
“86A. Inclusion Policy
The Council considers access and inclusion as a priority and aims to make the
Council accessible to disabled Members of the Council, staff and visitors. No

Member shall be prevented from carrying out his duties at the Council by
reason of his or her disability.”.
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. Clerk to the Legislative Council o

MAEHRERS
Notice of Motion by Member

/5 HEE GEERAD ERORELES  xARE 20T /|5
P amanmaeant  BEEEIGSE -

In accordance with Rule 29(1) of the Rules of Procedure, I hereby give notice
f my intention to move the motion in the Appendix at the Legislative Council meeting
f . ‘

5E
Signature;

ER

Name;

BhiE AL

Name of contact person:

W g A BYBE Rk
Contact details of contact person:
(MAZBERE) (FREBERE)
(office tel. no.) (mobile tel. no.)
24350 of
(B HEHE)

(fax no.) ‘ (e-mail address)

(d-1o —0)3

(972012)
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong
Special Administrative Region be amended as set out in the Schedule.




Schedule

Amendments to Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region

1.  Rule 11A added (Council Meetings be Held Openly)
After Rule 11—

Add

“11A. Council Meetings be Held Openly
All meetings of the Council shall be conducted in an open manner, subject to
Rule 88 or otherwise as required by the Rules of Procedures or by law.”.

2. Rule 13 amended (The Chief Executive shall deliver a Policy)
Rule 13(1A), after “The Chief Executive shall deliver a Policy Address to the
Council”™—
Repeal
“, if he so wishes,”

3. Rule 17A added
After Rule 17—
Add
“17A. Family Friendly
No member, male or female, will ever be prevented from participating in
meetings of the Council by reason of having the care of a minor under the age
of three.”.
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Legislative Council

: UEERE (B EYEE FaxNo : 2537 1204)
+ Clerk to the Legislative Council

BEEHARRSE
Notice of Motion by Member

o EEE (AERA) BVOREEES  FABETE (| A
_[Cammawseest  pumEmIONRE -

In accordance with Rule 29(1) of the Rules of Procedure, I hereby give notice
of my intention to move the motion in the Appendix at the Legislative Council meeting
of (G MV Dl ’

/> Heceivey

Name of contact person:

B8 ABYBF TR
Contact details of contact person:
prallasetn _
(MAEBFERE) ' (FREERE)
: (office tel. no.) (mobile tel, no.)
({81 7L 5 6

(fax no.)

=
Date:

92012
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong
Special Administrative Region be amended as set out in the Schedule.




Schedule

Amendments to Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region

1. Rule 1 amended (Oath or Affirmation)
Rule 1, after “the Oaths and Declarations Ordinance (Cap. 11)” —
Add
“under the supervision of the Chief Justice”.

2. Rule 1 amended (Oath or Affirmation)
Rule 1, after “before he attends a meeting or votes in the Council.” —

Add

“In case an oath or affirmation subscribed by a Member is approved by the
Clerk or the President or any member acting in the President’s place but
invalidated by a competent authority thereafter, the Member shall be entitled
to the remuneration, benefits for and various kinds of reimbursements for
expenses arising from his work carried out at the Legislative Council.”.

3. Rule 3 amended (Presiding in Council and in Committee of the Whole

Council)

After Rule 3(1) —
Add
“(1A) The duties of the President require the balancing of the rights and
interests of the majority and minority in the Council and that the interests of
all parts of the Council are advocated and protected against the use of
arbitrary authority.”.

4. Rule 7 amended (Counsel to the Legislature)
After Rule 72—

Add

“(3) The Deputy Counsel shall assist the Counsel to the Legislature in
discharge of his duties under Rules 7(1) and (2)”.



(PEARENEERRFITHREESE)

o

(PR (FEARKTMHEBRRITREEARE) BL+EK)

(BEARITEEILAGRERA)

ARRIERT (FRRFHTBISSLVA G RIORAY), BT BRI R .




i
BT (BRI HTREIDA S RERA)

BET58 1 RCREARIERBA EH)
R £ " (EERBHEHED) & 1 3HEEE" 28—
A
"RERKEERET -

5758 | IRCREBESIERBREWD
BUFE F ITHERARRIEREE " 21—
A
"BEsE - ERRAEFTEGEAMESEENEY BRI
ARRRBAHET AR AMHREEEA LN ICAS TIFHIE - 1BFI&
SEAREHREL - -

185158 3 % (ERFILARR2MEAGEH)
R DRz E—
BIA
(1A) IES EREARE R NATEIDES P S BAGDBA By
w0 WHEMRIDEAS & T EAFIRE S HIRE » FEREEEMRME
JHRE " -

EETEE 7 R (LA ERER)
EERT (2) Rze—
AOA
) IR B AR SR IR A M T AR A
ARIEE TR QRS - 7 -



‘ ffigx% VI
Tel No : 3919 3300 Appendix VI

Fax No : 2810 1691

MEMO
To . Clerk to Committee on Rules of Procedure
From . CCS(3)1

via ASG3 o~ S~

Zﬂffw

Our ref : CB(3)/A/53/1

Date : 24 October 2017

Proposals to amend the Rules of Procedure

In accordance with Rule 74(1) of the Rules of Procedure
(“RoP”), the President has directed that the following 11 notices given by
10 Members to move proposed resolutions to amend RoP at the Council
meeting of 15 November 2017 be referred to CRoP for examination:

(a)nine notices given by Hon Alvin YEUNG, Hon Tanya CHAN,
Hon WU Chi-wai, Hon Charles Peter MOK, Hon CHAN Chi-chuen,
Hon Kenneth LEUNG, Dr Hon Fernando CHEUNG, Hon Jeremy
TAM and Hon Dennis KWOK on 18 October 2017; and

(b)two notices given by Hon CHAN Chi-chuen and Dr Hon KWOK Ka-
ki on 19 October 2017.

R S / ;A‘)
LV
s s §

(Thomas WON@)
CCS(3)1

Encl.

G:\COMMON\Grouped by subjects\Referral\Memo to CROP (Rule 74(1)).docx
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egisiative COUNCU 'y ¢ pyper No. CROP 25/17-18

2  UEFHE (@ E %R FaxNo : 25371204)
To  : Clerk to the Legislative Council ‘
BRAFHMERS
Notice of Motion by Member

MEE (RERA EROEELES - sAREM ] =2(p
D BmEOI AR EE L - R T S -

In accordance with Rule 29(1) of the Rules of Procedure, [ hereby give notice

of my intention to move the motion in the Appendix at the Legislative Council meeting
of

by 4
gg% _Jl)ﬂ:‘i'lo“llat 3;2(2) ﬁ
Signature; o a2 e post 2
1% £ G
Name: | - Z“ T
B % A0 4 '
Name of contact person: é ’3 @l @
ot 48 A RIS 48 8

Contact details of contact person:

2644 5m -
(MABRENE) (FREBERE)

(office tel. na.) (mobile tel. no.)

/
(B ERE) (B B 3t 4k )
{fax no.) (e-mail address)
e
Datc: : KO(’ZU e l;}/

(5/2012)
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BASIC LAW OF THE HONG KONG SPECIAL
ADMINISTRATIVE REGION OF THE PEOPLE’S
REPUBLIC OF CHINA

RESOLUTION OF THE LEGISLATIVE COUNCIL

RULES OF PROCEDURE OF THE LEGISLATIVE
COUNCIL OF THE HONG KONG SPECIAL
ADMINISTRATIVE REGION

Resolved that the Rules of Procedure of the Legislative Council
of the Hong Kong Special Administrative Region be
amended-—

(a) inRule 24—
(1) by repealing subrule (4) and substituting—

“(4) Not more than two questions without
notice may be asked at any one meeting, and a
member may ask not more than one question
without notice in a session, the President may
permit the question to be asked without notice, if
he is satigfied that sufficient private notice of the
question has been or is to be given by the Member
concerned to the Government to enable the

_question to be answered.”.

19-0CT-2017 15:32 96 F.003



189/10 2017 19:52 FAX ’ hoo01/00086

To

FE@
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Form No. CBG)

Legislative Council

VEERE (FEE %W Fax No : 2810 1691)
Clerk to the Legislative Council

 f%§%(%$ﬁ%>%wmﬁ¢mﬁ%,xA§&(>W2%h/ﬁ
H

of myﬁenf\ﬁn jo ov'e 3}6 motion in the Appendix at the Legislative Council meeting

MEBAEHMERS
Notice of Motion by Member

BITHIEEEEL  DEWEAIINESR.

In accordance with Rule 29(1) of the Rules of Procedure, I hereby give notice

BE ' /
Signature: v/y'
=

% 4 =31 3 gs
‘ ,
Name: A AL \\.\ L

BG4 i )
Name of contact person: N )|0\/:"\_Q:t SN

B ABRKZESR
Contact details of contact person:

§2¢ /
(FAEBERD) (%%%’?E?ﬁﬁ%)

(office tel. no.)

TVEST fof

(BEREB)’

(fax no.) (e-mail address)

ga%z: l[f !1/‘/ o / >//U / }

S~
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Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China

Resolution

(Under Article 75 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China)

Rules of Procedure of the Legislative Council of the
Hong Kong Special Administrative Region

Resolved that the Rules of Procedure of the Legislative Council of the Hong Kong

Special Administrative Region be amended as set out in the Schedule.

i

i

|

19-0CT-2017 19:28 98% P.003
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Schedule

Amendments to Rules of Procedure of the Legislative Council

of the Hong Kong Special Administrative Region

1. Rule 24 amended (Notice of Questions)
Rule 24(4), after “If a Member asks the permission of the President to ask a

question without notice on the ground that it is of an urgent character” —

Repeal
‘Candﬁ)

Substitute

" 3%

or-.

2. Rule 44 amended (Decision of Chair Final)
Rule 44, after “shall be final. ” —
Add
“If any decision is objected by more than one Member, the President or the
Chairman shall allow the Members to explain the objection. The President or
the Chairman shall then explain his decision and the explanation should be

put on record. The decision shall not be binding on later decisions. ™

3. Rule 71 amended (Finance Committee)
Rule 71(5A), before “shall form a quorum of the committee.” —
Repeal ,
“The chairman and 8 other members ”
Substitute
“One third of the number of the Members (a fraction of the whole numnber

being disregarded), including the chairman,”.

4. Rule 75 amended (House Committee)
Rule 75(12A), before “, including the chairman.” —
Repeal
“20 members.”
Substitute
“One third of the number of the members (a fraction of the whole number

being disregarded)”.

|
|

19-0CT~2017 19:28 g8% P.004
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Table 2

List of proposed amendments to the Rules of Procedure
by 10 pan-democratic Members

1. Oath or Affirmation

Except for the purpose of enabling this Rule to be complied with, no
Member of the Council shall attend a meeting or vote therein until he has
made or subscribed an oath or affirmation in accordance with the
provisions of the Oaths and Declarations Ordinance (Cap. 11) under the
supervision of the Chief Justice. Where a general election is held, a
Member who had previously made or subscribed such oath or affirmation
shall again do so in compliance with this Rule before he attends a
meeting or votes in the Council. In case an oath or affirmation subscribed
by a Member is approved by the Clerk or the President or any member
acting in the President's place but invalidated by a competent authority
thereafter, the Member shall be entitled to the remuneration, benefits for
and various Kinds of reimbursements for expenses arising from his work
carried out at the Legislative Council.

1A. Precedence of Members

(1) The order of precedence of a Member of the Council shall be
determined according to the eentinueus-period of time for which he has
held office in the Council; whilst it is not necessary for him to hold office
for a continuous period of time; when more than one Member has held
office for the same period of time, a Member who has held office in the
Council for a longer continuous period of time shall be given higher
precedence.

(2)  As Subject to Rule 1A(1), as between two or more Members
who have held office for an equal eentinuous-period of time, precedence
shall be given to the one who has received more votes in the election; if
two or more members have received the same number of votes,
precedence shall be given to the one who first made or subscribed the
oath or affirmation in accordance with Rule 1 (Oath or Affirmation).

1B. Fundamental Rights

All Members of the Council (including the President), in carrying
out their duties at the Council, shall respect the fundamental rights of
Hong Kong Residents enshrined in Chapter 111 of the Basic Law and give
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due consideration to the provisions of the International Covenant on Civil
and Political Rights, the International Covenant on Economic, Social and
Cultural Rights and other applicable international human rights
instruments.

2. Language

Proposed amendment by Hon CHAN Chi-chuen

A Member may address the Council or chair a meeting in either
Putonghua, Cantonese or the English language.

Proposed amendment by Dr Hon Fernando CHEUNG

A Member may address the Council in either sign language,
Putonghua, Cantonese or the English language.

3. Presiding in Council and in Committee of the Whole Council

(1A) The duties of the President require the balancing of the rights
and interests of the majority and minority in the Council and that the
interests of all parts of the Council are advocated and protected against
the use of arbitrary authority.

3A. Autonomy of the Council

The President, in discharging of his duties, shall preserve and
defend the autonomy of the Legislative Council at all times.

4. Election of President

Proposed amendment by Hon Tanya CHAN

(2) The President shall be a Chinese citizen of not less
than 40 years of age, who is a permanent resident of the Hong Kong
Special Administrative Region with no right of abode in any foreign
country and has ordinarily resided in Hong Kong for a continuous period
of not less than 20 years. The President must be a Member elected from
the geographical constituency.




Proposed amendment by Hon CHAN Chi-chuen

(2) The President shall be a Chinese citizen of not less
than 40 years of age, who is a permanent resident of the Hong Kong
Special Administrative Region with no right of abode in any foreign
country for the past 7 years, and has ordinarily resided in Hong Kong for
a continuous period of not less than 20 years.

5.  President's Deputy

(1) The chairman of the House Committee elected as such under
Rule 75(2) (House Committee) shall be the President's deputy. The
chairman of the House Committee must be a Member elected from the
geographical constituency.

6. Duties of the Clerk

(5) The Clerk shall be responsible for the custody of the votes,
records, video recording, bills and other documents laid before the
Council, which shall be open to inspection by Members and public
officers acting in the course of their duties relevant to Council business at
all reasonable hours, and by other persons under arrangements approved
by the President.

(5A) (@) The Clerk shall conduct the review referred to
in paragraph (b) of the Policy on Access to the
Legislature's Documents and Records in Schedule 2
within 25-years 20 years of the existence of the
document or record as to whether access should be
made available at an earlier time, and shall conduct
a further review of the document or record, if not
already made available for public access, at least
once every four years from the last review.
(L.N. 14 of 2017)

(b) The Clerk may deny access to a document or record
in accordance with any guidelines set by the
Committee on Access to the Legislature's
Documents and Records.



(7) The Clerk shall be responsible for providing every
committee and subcommittee of the Council with a clerk and, unless the
Clerk orders otherwise, a deputy clerk.

(9) The Deputy Clerk shall assist the Clerk in discharge of his
duties under Rules 6(1) to (8).

7.  Counsel to the Legislature

(2) The Counsel to the Legislature shall have the general duty of
advising the President, Members and the Clerk on legal questions arising
in relation to the business or administration of the Council.

(3) The Deputy Counsel shall assist the Counsel to the
Leqislature in discharge of his duties under Rules 7(1) and (2).

8. Attendance of the Chief Executive

The Chief Executive may at his discretion attend meetings of the
Council, or any committee or subcommittee thereof, for the following
purposes —

(@) addressing the Council at any time as he shall think
fit, including during a special meeting;

(b) answering Members' questions put to him on the
work of the Government; and

(c) proposing any policy, measure, bill, resolution,
motion or question for debate by and in the Council
or any such committee or subcommittee-; and

(d) upon the invitation of the Council, any committee,
subcommittee or Member.

9. Attendance of Public Officers

(2) A designated public officer may give notice to the Clerk of
items of business to be included in the Agenda of the Council or the
agenda of the Finance Committee or a subcommittee of the Finance
Committee and shall give notice of the item(s) in writing to the Clerk not
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less than six clear days before the meeting, but shorter notice may be
given if the Chairman of the Finance Committee so directs under
exceptional circumstances.

9A. Foreign Dignitaries

The Council may invite foreign dignitaries to attend meetings of the
Council, any committee or subcommittee thereof from time to time when
the President thinks fit.

11A. Council Meetings be Held Openly

All meetings of the Council shall be conducted in an open manner,
subject to Rule 88 or otherwise as required by the Rules of Procedures or

by law.

13. The Chief Executive's Policy Address

(1A) The Chief Executive shall deliver a Policy Address to the
Council—+-he-se-wishes; at the first meeting of a session.

14. Days and Hours of Meetings

(2)  Written notice of every meeting of the Council, other than
the first meeting of a new session and meetings held within 14 clear days
of the commencement of the first session of a term of the Council, shall
be given by the Clerk to Members at least 14-¢cleardays 12 clear days
before the day of the meeting but in cases of emergency and meetings
held for the purposes of Rule 8 (Attendance of the Chief Executive) and
Rule 15 (Meetings for Urgent Business) the President may dispense with
such notice and in that event the longest possible notice shall be given.

(3) The President may, at any time after he has determined the
day and hour upon which a meeting is to begin, change the day or hour so

determined to a later day or hour-erte-an-earhier-day-or-hour.

(6) Meetings of the Council shall continue to be held during the
annual plenary sessions of the National People's Congress and the
Chinese People's Political Consultative Conference unless the President
orders otherwise.
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15. Meetings for Urgent Business

(2) During any period when the Council is in recess between the
end of one session and the beginning of the next session, the President
may call a special meeting of the Council on such day and at such hour as
he may specify or he shall call a special meeting if so decided by a two-
thirds majority of the Members.

17A. Family Friendly

No member, male or female, will ever be prevented from
participating in meetings of the Council by reason of having the care of a
minor under the age of three.

24. Notice of Questions

Proposed amendment by Hon CHAN Chi-chuen

quesuen—te—be—answepedr Not more than two questlons W|thout notice

may be asked at any one meeting, and a member may ask not more than
one guestion without notice in a session, the President may permit the
guestion to be asked without notice, if he is satisfied that sufficient
private notice of the question has been or is to be given by the Member
concerned to the Government to enable the question to be answered.

Proposed amendment by Dr Hon KWOK Ka-ki

(4) If a Member asks the permission of the President to ask a
question without notice on the ground that it is of an urgent character and
or relates to a matter of public importance, the President may permit the
question to be asked without notice, if he is satisfied that it is of that
nature and that sufficient private notice of the question has been or is to
be given by the Member concerned to the Government to enable the
question to be answered.



44. Decision of Chair Final

The President in Council, the Chairman in a committee of the whole
Council or the chairman of any committee shall be responsible for the
observance of the rules of order in the Council and committee
respectively. His decision on a point of order shall be final. If any
decision is objected by more than one Member, the President or the
Chairman shall allow the Members to explain the objection. The
President or the Chairman shall then explain his decision and the
explanation should be put on record. The decision shall not be binding on
later decisions.

45A.Power to Administer Internal Affairs and Police Power

The power to administer internal affairs and the police power within
the Council shall be vested in the Council. Law enforcement agencies
shall not enter the Council unless so decided by a two-thirds majority of
the Members. In case of emergency, the President may decide in his own

right.

71. Finance Committee

(5A) Thechairman-and-8-ethermembers One third of the number
of the Members (a fraction of the whole number being disregarded),
including the chairman, shall form a quorum of the committee.

75. House Committee

(12A) 20-members One third of the number of the members (a
fraction of the whole number being disregarded), including the chairman,
shall form a quorum of the committee.

79C. Committee and Subcommittee Meetings be Held Openly

Notwithstanding Rule 88, all meetings of the committee and
subcommittee shall be conducted in an open manner, except those held by
the Legislative Council Commission, the Committee on the Rules of
Procedures, customarily held in camera or otherwise as required by the
Rules of Procedures or by law. If a meeting is to be held in camera, it
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shall be so decided by two-thirds majority of the Members of that
committee or subcommittee.

83AA.Claims for Reimbursement of Operating Expenses or
Applications for Advance of Operating Funds

(1)  When making a claim for reimbursement of operating
expenses or applying for advance of operating funds in accordance with
A Guide for Reimbursement of Operating Expenses for Members of the
Legislative Council, or acting for purposes related thereto, a Member
shall —

(@ ensure that any information provided or any
declaration or certification made is true, accurate and
complete; and

(b) actaccording to any undertaking that he has given.
(2)  The Clerk must ensure that Members are provided with the

necessary facilities and resources within the Legislative Council for the
proper execution of their duties.

86A. Inclusion Policy

The Council considers access and inclusion as a priority and aims
to make the Council accessible to disabled Members of the Council, staff
and visitors. No Member shall be prevented from carrying out his duties
at the Council by reason of his or her disability.

92. Procedure if Rules of Procedure do not Provide

In any matter not provided for in these Rules of Procedure, the
practice and procedure to be followed in the Council shall be such as may
be decided by the President who may, if he thinks fit, consult the
Committee on Rules of Procedure and be guided by the practice and
procedure of other legislatures.




Appendix V11
Tablel

Amendments to the Rules of Procedure proposed by 38 Members*

RoP Proposed amendment

Legislative Council Secretariat's observations and concerns

1. General provision on the President’s power

1B (new) | The President of the Legislative Council

There shall be a President of the Council whose
powers and functions are set out in Article 72 of
the Basic Law, the laws of Hong Kong and these
Rules of Procedure.

3 (1) Fhere—shal—be—aThe President of the
Council-#he, when present at a meeting of
the Council or a committee of the whole
Council and able, in his opinion, to act,
shall preside or be Chairman.

In its ruling on LEUNG Kwok-hung v The President of the
Legislative Council FACV1/2014, the Court of Final Appeal
("CFA") held that the provisions in the Rules of Procedure
("RoP"), as far as they relate to the President and his powers and
functions, are necessarily subject to Article 72 of the Basic Law
("BL") which sets out the President's powers and functions,
including the power to "preside over meetings" so as to ensure
the orderly, efficient and fair disposition of the business of the
Legislative Council ("LegCo"). In the Court of Appeal ("CA")
[2013] 2 HKC 580, it was held that the President's power to
preside over meetings under BL 72(1) was supplemented by
other powers and functions as prescribed in RoP, which were
there to give the President additional powers, rather than to take
away from him his power under BL 72(1).

The 38 Members are Hon Abraham SHEK, Hon Tommy CHEUNG, Hon Jeffrey LAM, Hon WONG Ting-kwong, Hon Starry LEE, Hon CHAN

Hak-kan, Hon CHAN Kin-por, Dr Hon Priscilla LEUNG, Hon WONG Kwok-kin, Hon Mrs Regina IP LAU, Hon Michael TIEN, Hon Steven HO,
Hon Frankie YICK, Hon YIU Si-wing, Hon MA Fung-kwok, Hon CHAN Han-pan, Hon LEUNG Che-cheung, Hon Alice MAK, Hon KWOK Wai-
keung, Hon Christopher CHEUNG, Dr Hon Elizabeth QUAT, Hon Martin LIAO, Hon POON Siu-ping, Dr Hon CHIANG Lai-wan, Ir Dr Hon LO
Wai-kwok, Hon CHUNG Kwok-pan, Hon Jimmy NG, Dr Hon Junius HO, Hon HO Kai-ming, Hon Holden CHOW, Hon SHIU Ka-fai, Hon Wilson
OR, Hon YUNG Hoi-yan, Hon CHAN Chun-ying, Hon CHEUNG Kwok-kwan, Hon LUK Chung-hung, Hon LAU Kwok-fan, and Hon Kenneth

LAU.
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RoP

Proposed amendment

Legislative Council Secretariat's observations and concerns

2. Motions and amendments in Council meetings and proceedings of committee of the whole Council

A. To select amendments for debate and voting

19 (1A)
(new)

In respect of any motion or any bill to be placed
on the Agenda for a meeting of the Council, the
President or the Chairman of a committee of the
whole Council shall have the power to select the
amendments, new clauses or new schedules to
be proposed to such motion or bill, and also the
power to direct two or more motions or
amendments considered by him to be cognate to
be combined.

30(3)(d)(1)

(new)

that it be returned to the Member who signed it:

(i) as it has not been selected by the President;
or

In June 2014 and again in June 2017, the Committee on Rules of
Procedure ("CRoP"™) consulted all Members on proposed
procedures for dealing with filibuster. Among the proposals was
one which sought to confer on the President the power to select
amendments for debate and voting at Committee stage, with
reference to the relevant arrangements of the House of Commons
of the United Kingdom and those of the House of Commons of
Canada.

In November 2014, CRoP was not able to reach consensus on the
procedural options proposed. In June 2017, a majority of
Members responded did not support the proposal.

The proposed amendments seek to give the President additional
powers to supplement his power under BL 72(1) to preside over
meetings.

B. To combine motions or amendments

30(3)(b)

that it be printed with such alterations, which
includes those necessitated by the combination
of motions or amendments, as he may direct; or

This is a new proposal. The proposed amendments seek to give
the President additional powers to supplement his power under
BL 72(1) to preside over meetings.




-3-

RoP

Proposed amendment

Legislative Council Secretariat's observations and concerns

30(3)(d)(ii)

(new)

as it has been combined with another motion or
amendment.

30(3A)

Before a direction is given under subrule (3)(d),
the President may, if he thinks fit, request any
Member who has given notice of a motion or an
amendment to give such explanation of the
subject matter of the motion or amendment as
may enable him to form his judgment on the
matter, and may take into account the
explanation so given. In the event that there are
more than one Member proposing the motions
or amendments to be combined, the President
may designate which Member shall propose it.

C. To request mover of motions or amendments to explain th

e relevant subject matter

30(3A)
(new)

Before a direction is given under subrule (3)(d),
the President may, if he thinks fit, request any
Member who has given notice of a motion or an
amendment to give such explanation of the
subject matter of the motion or amendment as
may enable him to form his judgment on the
matter, and may take into account the
explanation so given. In the event that there are
more than one Member proposing the motions
or amendments to be combined, the President
may designate which Member shall propose it.

This is a new proposal. The proposed amendments seek to give
the President additional powers to supplement his power under
BL 72(1) to preside over meetings.
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RoP

Proposed amendment

Legislative Council Secretariat's observations and concerns

D. To desi

gnate a Member to move the motions or amendments

30(3A)
(new)

Before a direction is given under subrule (3)(d),
the President may, if he thinks fit, request any
Member who has given notice of a motion or an
amendment to give such explanation of the
subject matter of the motion or amendment as
may enable him to form his judgment on the
matter, and may take into account the
explanation so given. In the event that there are
more than one Member proposing the motions
or amendments to be combined, the President
may designate which Member shall propose it.

This is a new proposal. The proposed amendments seek to give
the President additional powers to supplement his power under
BL 72(1) to preside over meetings.

57(4)(d)

An amendment or a series of two or more
amendments which is in the opinion of the
Chairman frivolous or meaningless may not be
moved.

In June 2014 and again in June 2017, CRoP consulted all
Members on proposed procedures for dealing with filibuster.
Among the proposals was one which sought to extend the
application of the "frivolous or meaningless” restriction to "a
series of amendments".

In November 2014, CRoP was not able to reach consensus on the
procedural options proposed. In June 2017, a majority of
Members responded did not support the proposal.
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RoP

Proposed amendment

Legislative Council Secretariat's observations and concerns

3. Quorum

A. To convene a meeting to complete the unfinished business of a meeting adjourned for a lack of quorum before the next
scheduled meeting

14(4)

When in the opinion of the President it is
necessary for the proper completion of the
business on the Agenda of the Council at a
meeting of the Council to continue any

unfinished business—enr—another—day, the

President may order that the meeting shall
continue-en-such-otherday at any hour or on any
day for that purpose. Where the President so
orders at a meeting of the Council, the meeting
shall stand suspended and shall resume for the

continuation of business en—such—other—dayat

such hour or on such day.

The proposed amendments seek to supplement the President's
power under BL 72(3) to decide on the time of meetings.

17(2)

If the attention of the President is drawn to the
fact that a quorum is not present, he shall direct
the Members to be summoned. If after 15
minutes have expired a quorum is not present,
he shall adjourn the Council without question
put._ The President may call a meeting to
complete the unfinished business on the Agenda
after the Council has been so adjourned, and
should the President consider that such a
meeting has to be called the adjournment of the

The proposed amendments seek to supplement the President's
power under BL 72(3) to decide on the time of meetings.
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RoP

Proposed amendment

Legislative Council Secretariat's observations and concerns

Council under this subrule shall be deemed to be

a meeting ordered to be suspended and may be

resumed for the continuation of business at such

hour or on such day pursuant to Rule 14(4).

17(1A)

The quorum of a committee of the whole Council
shall be 20 members including the Chairman.

There is a risk that the proposed amendment may be held to be
inconsistent with BL 75 which provides that the quorum for the
meeting of LegCo shall be not less than one half of all its
members. The President has obtained an advice from Senior
Counsel (i.e. Mr. Ambrose Ho SC) on the issues on quorum of
meetings of the Council and the committee of the whole Council
("Committee™). Senior Counsel opined that it is most unlikely
that the drafters of BL 75 intended the quorum requirement
therein to cover only meetings of the Council but not the
committee of the Committee, considering, among others, that the
Committee has the same membership as LegCo (i.e. all LegCo
members), that the process in the Committee is an important and
integral part of the legislative process by LegCo and that the
guorum for both the Council and the Committee was the same
immediately prior to the handover. In fact, in another outside
Counsel's advice on the same issue provided by Lord Lester of
Herne Hill QC, Lord Lester took the similar view that even
though Article 75 does not expressly refer to the Committee, it
must be interpreted as requiring the same quorum for the
Committee as for the Council.
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RoP

Proposed amendment

Legislative Council Secretariat's observations and concerns

B. To count of the quorum of the Council after the proceeding of a committee of the whole Council is adjourned for lack of a

quorum

17(3)

If the attention of the Chairman in committee of
the whole Council is drawn to the fact that a
quorum is not present, he shall direct the
Members to be summoned. If after 15 minutes
have expired, a quorum is not then present the
Council shall be resumed and the President shall
count the Council. If a guorum is then present
the Council shall again resolve itself into
committee but if a guorum is not present the
President shall adjourn the Council without
question put.

The proposed amendment seeks to reinstate the pre-October
2014 version of RoP 17(3).

4. Handling petitions

A. A petition can only be presented when at least half of the Members rise in the place

20(6)

If, immediately after a petition has been
presented, a Member rises in his place and
requests that the petition be referred to athe
select—committeeHouse ~ Committee, the
President shall call upon those Members who
support the request to rise in their places. If not
less than 20-Membersone half of all Members of
the Council then rise the petition shall stand
referred to_ the House Committeea—select




-8-

RoP

Proposed amendment

Legislative Council Secretariat's observations and concerns

committee.

B. House Committee's role in deciding the manner of considering petitions and reporting to the Council

75(10)

The committee shall decide the manner of
consideration of the following matters —

(@) any subsidiary legislation, whether or not
such subsidiary legislation is subject to the
provisions of sections 34 and 35 of the
Interpretation and  General  Clauses
Ordinance (Cap. 1);

(b) any other instrument made under any
Ordinance;-6f

(c) any draft of subsidiary legislation or
instrument referred to in paragraph (a) or

(b): or-

(d) a petition referred to it under Rule 20(6)
(Presentation of Petitions).

75(10A)

After the consideration of the subsidiary
legislation-and, other instruments and petitions
referred to in subrule (10), the committee may
present a report to the Council.

CRoOP had in the 2001-2002 session considered a proposal to
refer petition to “the House Committee ("HC") for further referral
to the relevant committee." It was of the view that while the
effectiveness of the existing mechanism deserved further
examination, the mechanism itself should not develop into
something like a redress system. On the other hand, it would not
be meaningful if changes were made such that petitions would be
referred to HC for further referral to the relevant committees.
These are consequential amendments to the
amendments to RoP 20(6).

proposed
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RoP

Proposed amendment

Legislative Council Secretariat's observations and concerns

5. Abuse of procedure - to empower the President, Chairman of the Committee of the whole Council or chairman of
committees not to propose certain questions for debate or not to allow certain motions to be moved

40(4)

When the Council is in committee a Member
may move without notice that further
proceedings of the committee be now adjourned.
Thereupon the Chairman shall propose the
question on that motion. If the motion is agreed
to, the Council shall resume; but if the motion is
negatived, the committee shall continue its
proceedings._ Where the Chairman is of the
opinion that the moving of the adjournment of
proceedings is an abuse of procedure, he may
decide not to propose the question or to put the
question forthwith without debate.

The proposed amendment seeks to give the Chairman of the
Committee additional powers in discharging the duties and
functions of the Chairman in ensuring the orderly and efficient
conduct of meetings.

54(4)

Except in relation to Appropriation Bills, when
the Member in charge of a bill has spoken on a
motion that the bill be now read the second time,
the debate shall be adjourned and the bill shall
be referred to the House Committee unless the
Council, on a motion which, with the consent of
the President, may be moved without notice by
any Member, otherwise orders.

The proposed amendment seeks to give the President additional
powers to supplement his power under BL 72(1) to preside over
meetings.

55(1)

When a motion for the second reading of a bill
has been agreed to, the bill shall stand
committed to a committee of the whole Council,

The proposed amendment seeks to give the President additional
powers to supplement his power under BL 72(1) to preside over
meetings.
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RoP

Proposed amendment

Legislative Council Secretariat's observations and concerns

unless —

(@  the Council, on a motion which, with the
consent of the President, may be moved
without notice by any Member
immediately after the bill has been read
the second time, commit the bill to a
select committee; or

66(4)

After the short title of the bill has been read by
the Clerk, a designated public officer may speak
on the return of the bill, whereupon the bill shall
be referred to the House Committee unless the
Council, on a motion which, with the consent of
the President, may be moved without notice by
any Member, otherwise orders.

The proposed amendment seeks to give the President additional
powers to supplement his power under BL 72(1) to preside over
meetings.

88(1)

At a meeting of the Council, a committee of the
whole Council, a committee or a subcommittee
a Member may without notice at any time rise
and, with the consent of the President, Chairman
or_chairman, move that members of the press
and of the public do withdraw, specifying
whether the withdrawal is to be for the
remainder of that day’s meeting or during the
consideration of certain business. The
President, Chairman or chairman shall forthwith

The proposed amendment seeks to give the President, Chairman
of the Committee or chairman of a committee or subcommittee
additional powers to preside over meetings.
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propose the question thereon and the Council,
committee of the whole Council, committee or
subcommittee shall dispose of it before
proceeding further with the business which was
before it when the motion was moved.

6. Division bell - to empower the President to put the question on a motion to shorten the duration of division bell
without debate

49(4)

Immediately after the President has declared the
result of a division on an amendment to a
motion, or the Chairman has declared the result
of a division on any provision of or any
amendment to a bill, a Member may move
without notice that in the event of further
divisions being claimed in respect of the motion
or any amendments thereto, or in respect of any
provisions of or any amendments to the bill, the
Council or the committee of the whole Council
do proceed to each of such divisions
immediately after the division bell has been rung
for one minute. Thereupon the President or the
Chairman shall prepese-put the question on that
motion without debate.

RoP 49(4) ,(5), (6) and (7) provide that a Member may move
without notice that in the event of further divisions, the Council
or the committee of the whole Council do proceed to each of
subsequent divisions immediate after the division bell has been
rung for one minute. There is no requirement under the RoP that
this motion has to be put forthwith after the President or the
Chairman has proposed the question.

Members had requested to speak and debates had been held on
motions moved by HC Chairman to shorten the division bell
during Council meetings in the past. For example:

(@) Council meeting on 4 March 2011
Debate on Legislative Council (Amendment) Bill 2010

During the committee stage debate of the bill, Hon Margaret NG

49(6)

Where there is more than one motion in respect
of subsidiary legislation or the instrument
referred to in Rule 29(2)(b) (Notice of Motions

spoke to oppose the shortening of the division bell on the ground
that a number of Members have scattered in various locations in
the LegCo Building. The motion to shorten the duration of the
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and Amendments) on the Agenda of the Council
(excluding motions referred to in Rule 29(3))
then, immediately after the President has
declared the result of a division on any such
motion or any amendment thereto, a Member
may move without notice that in the event of
further divisions being claimed at that meeting
In respect of motions on subsidiary legislation or
the instrument, or amendments thereto, the
Council do proceed to each of such divisions
immediately after the division bell has been rung
for one minute. Thereupon the President shall
propeseput the question on that motion_without
debate.

division bell was negatived.

(b) Council meeting on 29 October 2014
Debate on proposed resolution under section 54A of the
Interpretation and General Clauses Ordinance moved by
the Secretary for Commerce and Economic Development

During the Council meeting to debate this resolution, Hon Albert
CHAN and Hon LEUNG Kwok-hung spoke to oppose the
shortening of the division bell on the ground that longer duration
of division bell may facilitate Members to take a break between
divisions. The motion to shorten the duration of division bell
was passed.

7. Speaking multiple times — a Member who claims that a certain part of his speech has been misunderstood can only
speak on that part of his speech

38(3)

A Member who has spoken on a question may
again be heard to explain some part of his
speech which has been misunderstood, but when
speaking he shall not introduce new matter and
shall only speak on the part which has been
misunderstood.
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8. Order in committees — the chairman of any committee may direct a member to discontinue his speech if he persists in
irrelevant or tedious repetition of arguments

45(1) The President, the Chairman of a committee of | In the 2010-2011 session, following incidents involving some
the whole Council or the chairman of any | Members behaving in a disorderly manner at committee
standing-er-seleet committee, after having called | meetings, CRoP discussed ways of ensuring the smooth
the attention of the Council or the committee to | operation of committees. Most members of CRoP supported that
the conduct of a Member who persists in | RoP 44 and 45 should be extended to cover all committees of the
irrelevance or tedious repetition of his own or | Council.

other Members’ arguments in the debate, may
direct him to discontinue his speech. CRoP's recommendation to extend RoP 44 and 45 was discussed

at HC meeting on 15 April 2011. In response to objection
expressed by some Members about extending RoP 45(1) to the
chairmen of all committees, two separate motions, the first to
amend RoP 44 and 45(2), and the second one to amend RoP
45(1), were moved at the Council meeting of 11 May 2011. The
first motion was approved by the Council, while the second
motion was negatived by the Council.

The proposal will extend the power under RoP 45(1) which are
currently enjoyed by chairmen of standing committees to
chairmen of other committees.

9. Withdraw from committee of the whole Council — a Member ordered to be withdrawn from a committee of the whole
Council will also be withdrawn from the Council for the remainder of the meeting

45(2) The President, the Chairman of a committee of | The proposed amendments seek to state the effect of an order of
the whole Council or the chairman of any | withdrawal made by the Chairman of the Committee so that the
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committee shall order a Member whose conduct
is grossly disorderly to withdraw immediately
from the Council or the committee for the
remainder of that meeting.; _The Member who
has been so ordered to withdraw by a chairman
of a committee of the whole Council under this
subrule shall continue to withdraw from the
Council for the remainder of that meeting. and
tThe Clerk or clerk of any committee shall act
on orders received by him from the Chair to
ensure compliance with this order.

Chairman need not make a further order that the Member
concerned shall continue to withdraw from the Council for the
remainder of the Council meeting.

10. Power

of the chairman of a committee to determine the agenda

79C (new)

Determining the agenda of a meeting of a
committee by Chairmen of Committees

The agenda of a meeting of any committee shall
be determined by its chairman.

This is a new proposal. The current practices according to the
Handbook for Chairmen of Panels are as follow:

Agenda
Deciding on agenda items

2.12 There are no rules in the Rules of Procedure and House
Rules on who decides on the agenda items for a meeting.
It is the normal practice for the Chairman to consult
members at a Panel meeting on the agenda items for
future meetings.  The Clerk prepares a "List of
outstanding items for discussion™ to assist the Panel.

2.13 The agenda, as decided by the Panel and after clearance
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with the Chairman on the order and wording of items and
time allowed for each item, should be issued to members
together with the notice of meeting (also see paragraphs
2.10 and 2.11 above).

RoP 79B provides the deputy chairman with power to determine
the time and place of a meeting of a committee, if a member of
the committee makes a request for a meeting to discuss a specific
issue of urgent importance for consideration by the chairman and
within 48 hours of the request being made, the chairman cannot
be contacted for making any such determination. To ensure
consistency between the two rules, consequential amendments
may be required for RoP 79B and/or RoP 79C.

11. Application of RoP to committees with necessary modi

fications

79D (new)

Application of the Rules of Procedure and
other practices by Chairmen of Committees

In any matter not provided for in the practice
and procedure of, or that apply to, a committee,
the practice and procedure to be followed by
that committee shall be such as provided in the
Rules of Procedure that are considered by the
chairman of that committee as relevant and
should be applied with necessary modification.

This is a new proposal. Insofar as the proposed amendment
seeks to empower the chairman of a committee to determine its
practice and procedure by applying RoP with necessary
modification, it may be inconsistent with existing provisions in
Part M of RoP that the practice and procedure of a committee
shall, subject to RoP, be determined by the committee (see RoP
71(13), 72(11), 73(7), 73A(13), 74(6), 74A(11), 75(18), 76(11)
and 77(15)).
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12. Procedure for the election of the President

Schedule 1 | See Annex. CRoP studied the procedure for the election of the President in
the 2016-2017 session. CRoP noted concerns by Members on
whether prior vetting and inquiries should be required on whether
the qualifications of candidates running for the office of the
President had met the requirements under BL 71(2). CRoP
concluded that a consultation should be conducted to seek the
views of all Members on whether Members running for the office
of President should be required to make a statutory declaration to
affirm that they have satisfied the requirements of nationality and
residency in Hong Kong under BL 71(2) during the nomination
process, or whether it would be sufficient for the candidates to
make a written declaration based on the existing honour system.

Proposed new paragraph 7A of the Schedule 1

Under RoP 14(5), the power to adjourn the Council vests in the
President. Upon election of the President, it may be more
appropriate for the newly elected President to preside over the
meeting under BL 72(1) and then adjourn it under RoP 14(5)
pursuant to paragraph 17 of Schedule 1.

As regards the proposed requirement for the meeting to resume
not later than one hour after the meeting has been suspended, the
legality or validity of the meeting may be called into question if
the meeting is resumed by the presiding Member more than one
hour after the suspension due to unforeseen circumstances.




Annex

Schedule 1

Procedure for the
Election of the President of the Legislative Council

General

1. The election of the President of the Council shall be conducted at a
meeting of the Council.

1A. The election shall be held at the first meeting of a new term after
Members of the Council have made or subscribed an oath or affirmation
in accordance with Rule 1 (Oath or Affirmation) and the laws of Hong
Kong. If there is a need to elect the President in the middle of a term, the
election shall take place at a meeting of the Council conducted for the
sole purpose of conducting such election, at which no other business shall
be placed on the agenda, with the day it is to be held and the hour it is to
begin determined by the President's Deputy as if he were the President for
the purpose of Rule 14 (Days and Hours of Meetings).

Nominations

2. Not less than 7 clear days before the day of the election, the Clerk to
the Council shall invite Members to make nominations for the office of
President and distribute the nomination forms as provided in Annex |I.

3. A nomination form for the office of President shall be signed by a
Member making the nomination and by at least three other Members
seconding the nomination. The Member being nominated shall sign on
the form to indicate acceptance of the nomination_and to declare that he
or she is qualified to become the President under Article 71 of the Basic
Law and Rule 4(2) (Election of President). The completed nomination
form shall reach the Clerk’s office at least 4 clear days before the day of
the election.

4. The name of a Member shall not appear on more than one
nomination form, whether in the capacity as a Member being nominated,
or as a Member making the nomination, or as a Member seconding the
nomination. In the event that a Member’s name appears on more than
one nomination form (whether in the capacity as a Member being
nominated or as a Member making the nomination, or as a Member
seconding the nomination), only the first such nomination form received
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by the Clerk’s office shall be valid and the Clerk shall immediately return
any invalid form to the Member who made the nomination.

5. Upon the close of the nomination period, the Clerk shall prepare a
list of all the nominations in the order of receipt by his office and shall
distribute the list to all the Members of the Council at least 2 clear days
before the day of the election.

Election

6. The Member present who has the longest continuous service in the
Council as determined in accordance with Rule 1A (Precedence of
Members) shall be the Member presiding over the election preside-at-the
election—of the Presidentof the President ("Presiding Member™), whose
powers and functions are limited to chairing the meeting to elect the
President in accordance with Rule 4(1) of the Rules of Procedure and this
Schedule.

7. If the Member who has the longest continuous service under
paragraph 6 above is being nominated for the office of President, the
Member who is next in the order of precedence of Members and who is
not being nominated for the office shall be the Presiding Member.

7A. The Presiding Member may only adjourn the Council after he has
declared the name of the candidate who has been elected as the President.
Where it is necessary for the Presiding Member to suspend the meeting,
the meeting shall resume not later than one hour after the meeting was
suspended. No further suspension may be ordered before all procedures
to elect the President are completed.

7B. No speech or debate shall be allowed throughout the entire election
process. Where a Member has raised a point of order, the point of order
shall forthwith be ruled upon by the Presiding Member without debate.
Where the Presiding Member considers that there is an abuse of the
procedure, he may refuse to allow any Member to raise any point of
order.

8.  Upon the Presiding Member assuming the chair, the election of the
President shall commence. The Presiding Member shall announce all the
valid nominations that the Clerk’s office has received.

9. If there is only one valid nomination for the office of President, the
Presiding Member shall announce this and declare the candidate elected.



10. If there are two or more valid nominations, the Presiding Member
shall order a vote by secret ballot and shall direct the Clerk to distribute to
each of the Members present a ballot paper which shall be in accordance
with the form in Annex Il. The names of all the candidates shall be listed
in the ballot paper according to the order of receipt of their nominations
by the Clerk’s office.

11. A Member present who wishes to vote shall mark a “v”” only in the
box opposite the name of the candidate of his choice on the ballot paper,
and place the ballot paper into the ballot box. Any ballot paper not
marked, not properly marked or marked with more than a “v™ shall be
discarded.

12. After all the Members present who wish to vote have cast their
votes, the Clerk shall count the ballot papers in front of all the Members
present and report the result to the Presiding Member who shall check the
result for confirmation.

13. The Presiding Member shall declare elected as the President the
candidate who receives the highest number of votes among all the
candidates.

14. If two or more candidates receive the same highest number of votes,
the Presiding Member shall order a second round of voting at the same
meeting in respect of these candidates, to be conducted in the same
manner as provided in paragraphs 10 to 13 above.

15. If no one candidate obtains more votes than any other candidate in
the second round of voting, the Presiding Member shall announce that
lots will be drawn by him to decide which of the candidates should be the
President.

16. The Presiding Member shall then draw lots and, in accordance with
the result of the drawing of the lots, forthwith declare that candidate
elected as the President.

17. The Presiding Member shall then step down to make way for the
President, who may address the Council and shall then proceed-with-the

business-of-the-meeting-or-adjourn the Council-er-suspend-the-meeting;-as
the-case-may-be.
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Amendments to the Rules of Procedure proposed by 10 Members®

RoP

Proposed amendments

Proposing
Member

Legislative Council Secretariat’s
observations and concerns

1.

To require a Member to make or subscribe the Legislative Council (*'LegCo"") Oath under the supervision of the
Chief Justice (""CJ").

1

Except for the purpose of enabling this
Rule to be complied with, no Member
of the Council shall attend a meeting or
vote therein until he has made or
subscribed an oath or affirmation in
accordance with the provisions of the
Oaths and Declarations Ordinance
(Cap. 11) under the supervision of the
Chief Justice. Where a general election
is held, a Member who had previously
made or subscribed such oath or
affirmation shall again do so in
compliance with this Rule before he
attends a meeting or votes in the
Council.

Hon Dennis KWOK

Neither the Basic Law ("BL") nor section 19 of
the Oaths and Declarations Ordinance (Cap.
11) contains any such requirement. CJ is the
head of judiciary who shall exercise judicial
power independently under BL 85. In reality,
as an oath taken by a member-elect could be
challenged in court, the proposed amendment
would beg a question on the appropriateness
for CJ to have any role or to be involved in the
members' oath taking process in LegCo. CJ's
involvement in the process may compromise
the independent exercise of the judicial power
and power of final adjudication conferred on
the courts under BL 80 and BL 82. The
proposed amendment may have implication on
BL 80, BL 82 and BL 85.

1

The ten Members are Hon Alvin YEUNG, Hon Tanya CHAN, Hon WU Chi-wai, Hon Charles Peter MOK, Hon CHAN Chi-chuen,
Hon Kenneth LEUNG, Dr Hon Fernando CHEUNG, Hon Jeremy TAM, Hon Dennis KWOK and Dr Hon KWOK Ka-Kki.
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2. To allow a person whose LegCo Oath is later invalidated by a competent authority to receive and retain a
Member's remuneration, benefits and expenses.

1 Except for the purpose of enabling this | Hon Dennis KWOK
Rule to be complied with, no Member
of the Council shall attend a meeting or
vote therein until he has made or
subscribed an oath or affirmation in
accordance with the provisions of the
Oaths and Declarations Ordinance
(Cap. 11). Where a general election is
held, a Member who had previously
made or subscribed such oath or
affirmation shall again do so in
compliance with this Rule before he
attends a meeting or votes in the
Council. In case an oath or affirmation
subscribed by a Member is approved
by the Clerk or the President or any
member acting in the President's place
but invalidated by a competent
authority thereafter, the Member shall
be entitled to the remuneration, benefits
for and various Kinds of
reimbursements for expenses arising
from his work carried out at the
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Leqislative Council.

3. To determine the order of precedence of Members by the aggregate (rather than continuous) period of service
(or the number of votes received).

1A(1),(2) | (1) The order of precedence of a| Hon WU Chi-wai
Member of the Council shall be
determined according to the eentindeus
period of time for which he has held
office in the Council: whilst it is not
necessary for him to hold office for a
continuous period of time; when more
than one Member has held office for
the same period of time, a Member
who has held office in the Council for a
longer continuous period of time shall
be given higher precedence.

(2) As Subject to Rule 1A(1), as
between two or more Members who
have held office for an equal
eentinbous—period of time, precedence
shall be given to the one who has
received more votes in the election; if
two or _more _members have received
the same number of votes, precedence
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shall be given to the one who first
made or subscribed the oath or
affirmation in accordance with Rule 1
(Oath or Affirmation).

4. To require all Members (including the President ("PLC')), in carrying out their duties, to respect the
fundamental rights of Hong Kong residents as enshrined in Chapter 111 of BL, and to give due consideration to
relevant international human rights instruments referred to in BL 39.

1B (new) | Fundamental Rights Hon CHAN Chi-
chuen

All Members of the Council (including
the President), in carrying out their
duties at the Council, shall respect the
fundamental rights of Hong Kong
Residents enshrined in Chapter 11l of
the Basic Law and give due
consideration to the provisions of the
International Covenant on Civil and
Political Rights, the International
Covenant _on Economic, Social and
Cultural Rights and other applicable
international human rights instruments.
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5. To allow a Member to chair a meeting in Putonghua, Cantonese or English.
2 A Member may address the Council or | Hon CHAN Chi-
chair_a meeting in either Putonghua, chuen
Cantonese or the English language.
6. Toallow "sign language" to be used.
2 A Member may address the Council in| Dr Hon Fernando
either sign language, Putonghua, CHEUNG
Cantonese or the English language.
7. Torequire PLC to balance the rights and interests of the majority and minority in the Council.
3(1A) The duties of the President require the | Hon Dennis KWOK
balancing of the rights and interests of
the majority and minority in the
Council and that the interests of all
parts of the Council are advocated and
protected against the use of arbitrary
authority.
8. Torequire PLC to preserve and defend the autonomy of LegCo in discharging his duties.

3A (new)

Autonomy of the Council

Hon Alvin YEUNG
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The President, in discharging of his
duties, shall preserve and defend the
autonomy of the Legislative Council at
all times.

9.

To require PLC to be elected from a geographical constituency (*"GC") and to have no right of abode in any
foreign country "*for the past 7 years".

4(2)

The President shall be a Chinese citizen
of not less than 40 years of age, who is
a permanent resident of the Hong Kong
Special Administrative Region with no
right of abode in any foreign country
and has ordinarily resided in Hong
Kong for a continuous period of not
less than 20 years. The President must
be a Member elected from the
geographical constituency.

Hon Tanya CHAN

4(2)

The President shall be a Chinese citizen
of not less than 40 years of age, who is
a permanent resident of the Hong Kong
Special Administrative Region with no
right of abode in any foreign country
for the past 7 years, and has ordinarily
resided in Hong Kong for a continuous

Hon CHAN Chi-
chuen

Under BL 71, any member (whether from a GC
or functional constituency) who meets the
nationality, age, right of abode and residency
requirements may be elected as PLC. BL 71
does not contain the proposed additional
requirements. It may be inconsistent with
BL 71 to propose such additional requirements
in the Rules of Procedure ("RoP").
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period of not less than 20 years.

10. To require the Chairman of the House Commi

ttee (""HC™) to be elected from the GC.

5

(1) The chairman of the House
Committee elected as such under Rule
75(2) (House Committee) shall be the
President's deputy. The chairman of
the House Committee must be a
Member elected from the geographical
constituency.

Dr Hon Fernando
CHEUNG

11. To require the Clerk to keep **video recording

"* for inspection by Members, public officers et al.

6(5)

The Clerk shall be responsible for the
custody of the votes, records, video
recording, bills and other documents
laid before the Council, which shall be
open to inspection by Members and
public officers acting in the course of
their duties relevant to Council
business at all reasonable hours, and by
other persons under arrangements
approved by the President.

Hon Charles Peter
MOK
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12. To reduce the record review period from 25 to 20 years.

6(5A)(a)

The Clerk shall conduct the review
referred to in paragraph (b) of the
Policy on Access to the Legislature's
Documents and Records in Schedule 2
within  25—years 20 vyears of the
existence of the document or record as
to whether access should be made
available at an earlier time, and shall
conduct a further review of the
document or record, if not already
made available for public access, at
least once every four years from the
last review.

Hon Tanya CHAN

This should be discussed by the Committee on
Access to the Legislature's Documents and
Records who is tasked to "consider any other
matter relating to or arising from the Policy" on
Access to the Legislature’'s Documents and
Records (RoP 74A(1)(d)).

13. To require every committee and subcommittee of the Council to be

provided with a deputy clerk.

6(7)

The Clerk shall be responsible for
providing every committee and
subcommittee of the Council with a
clerk and, unless the Clerk orders
otherwise, a deputy clerk.

Hon Kenneth
LEUNG

This should be discussed by The Legislative
Council Commission ("LCC") insofar as it may
entail any staffing and/or resource allocation
issues under the Public Finance Ordinance
(Cap. 2) and the Legislative Council
Commission Ordinance (Cap. 443).
Furthermore, it is the power of LCC to
determine the structure and the functions of the
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LegCo Secretariat under section 10(d) of Cap.
443.

14. To require the Deputy Clerk to assist the Clerk in discharge of his duties.

6(9) (new)

The Deputy Clerk shall assist the Clerk
in discharge of his duties under Rules

6(1) to (8).

Hon Tanya CHAN

LCC should discuss the proposed amendment
insofar as it may entail any staffing and/or
resource allocation issues under Cap. 2 and
Cap. 443 and may involve the structure of the
LegCo Secretariat under Cap. 443.

15. To require the Counsel to the Legislature (**"Counsel™) to advise Members as well as PLC and the Clerk on legal
questions arising in relation to the business or administration of the Council.

7(2)

The Counsel to the Legislature shall
have the general duty of advising the
President, the Members and the Clerk
on legal questions arising in relation to
the business or administration of the
Council.

Hon WU Chi-wali

This may give rise to conflict issues in that the
same person would have to advise both PLC
and a Member where PLC has to rule on the
admissibility of the Member's proposed motion
or amendment with the assistance from the
Legal Adviser.

16. To require the ""Deputy Counsel™ to assist the

Counsel in discharge

of her duties.

7(3) (new)

The Deputy Counsel shall assist the
Counsel to the Legislature in discharge
of his duties under Rules 7(1) and (2).

Hon Dennis KWOK

This would involve the structure of the LegCo
Secretariat and may cause staffing and resource
allocation issues which are matters under the
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purview of LCC.

17. To provide that the Chief Executive ("CE'™) may at her discretion attend meetings of the Council or any
committee or subcommittee thereof **(d) upon the invitation of the Council, any committee, subcommittee or

Member*.
8(b) and | (b) answering Members' questions| Hon Charles Peter | The proposed paragraph (d) does not appear to
(c) put to him on the work of the MOK be a "purpose” within the meaning of RoP 8,
(d) (new) Government; and but is rather a circumstance/scenario in which

(©)

(d)

proposing any policy, measure,
bill, resolution, motion or
question for debate by and in the
Council or any such committee or
subcommittee:; and

upon the invitation of the

Council, any committee,

subcommittee or Member.

CE may exercise her discretion to attend a
meeting of the Council, committee or
subcommittee.

18. To require the Administration to give no less than six clear days' notice of agenda items and to enable the
Chairman of the Finance Committee (*'"FC"") to allow shorter notice in exceptional circumstances.

9(2)

A designated public officer may give
notice to the Clerk of items of business
to be included in the Agenda of the

Hon Kenneth
LEUNG

RoP 9(2) is concerned with a designated public
officer giving notice to the Clerk of items of
business to be included in the agenda of: (a) the
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Council or the agenda of the Finance
Committee or a subcommittee of the
Finance Committee and shall give
notice of the item(s) in writing to the
Clerk not less than six clear days
before the meeting, but shorter notice
may be given if the Chairman of the
Finance Committee so directs under
exceptional circumstances.

Council; (b) FC; or (c) a subcommittee of FC.
The proposed amendment seems to empower
the Chairman of FC to allow in exceptional
circumstances shorter notice to be given in
respect of Council meetings, which may only
be exercised by PLC under BL 72. As such,
the proposed amendment may be inconsistent
with BL 72.

19. To allow the Council and PLC to invite foreign dignitaries to attend meetings of the Council or any committee or
subcommittee.

9A (new)

Foreign Dignitaries

The Council may invite foreign
dignitaries to attend meetings of the
Council, any committee or
subcommittee thereof from time to
time when the President thinks fit.

Hon CHAN Chi-
chuen

There is insufficient information to show that
the proposed amendment relates to any
functions of LegCo under BL 73. The
definition or meaning of "foreign dignitaries" is
also unclear.

20. To require all Council meetings to be open, subject to Rule 88 or otherwise as required by RoP or by law.

11A (new)

Council Meetings be Held Openly

All meetings of the Council shall be

Hon Jeremy TAM
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conducted in an open manner, subject
to Rule 88 or otherwise as required by
the Rules of Procedures or by law.

21. To require CE to deliver a Policy Address at the first meeting of a s

ession.

13(1A)

The Chief Executive shall deliver a
Policy Address to the Council—+-he-se
wishes; at the first meeting of a session.

Hon Jeremy TAM

This may exceed the power conferred on
LegCo under BL 73(4) which empowers
LegCo "to receive and debate the policy
addresses of" CE without saying when CE
must deliver the same. BL 64, which requires
the Government to present regular policy
addresses to LegCo, does not prescribe when
the Government must do so either. It is for CE
to decide when to deliver her Policy Address,
and any amendment to RoP purporting to
dictate its timing may be inconsistent with BL
64 and BL 73.

22. To shorten the required notice period for meetings of the Council from 14 to 12 clear days.

14(2)

Written notice of every meeting of the
Council, other than the first meeting of
a new session and meetings held within
14 clear days of the commencement of
the first session of a term of the

Hon Kenneth
LEUNG
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Council, shall be given by the Clerk to
Members at least 14-cleardays 12 clear
days before the day of the meeting but
in cases of emergency and meetings
held for the purposes of Rule 8
(Attendance of the Chief Executive)
and Rule 15 (Meetings for Urgent
Business) the President may dispense
with such notice and in that event the
longest possible notice shall be given.

23. To prohibit PLC from advancing a Council meeting to an earlier day or hour.

14(3) The President may, at any time after he | Hon Charles Peter | This may be inconsistent with BL 72(3) by

has determined the day and hour upon MOK fettering PLC's power to decide on the time of
which a meeting is to begin, change the meetings.

day or hour so determined to a later day

or hour,-or to-an-earlier day or-hour,

24. To require the Council to continue to meet during the annual plenary sessions of NPC and Chinese People's
Political Consultative Conference ""unless [PLC] orders otherwise™.

14(6) Meetings of the Council shall continue | Hon WU Chi-wai | This proposed amendment may be inconsistent
(new) to be held during the annual plenary with BL insofar as it purports to remove or
sessions of the National People's curtail PLC's constitutional power to decide on
Congress and the Chinese People's the time of meetings under BL 72(3).
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Political Consultative  Conference
unless the President orders otherwise.

25. To require PLC to call a special meeting during the summer recess ""if so decided by a two-thirds majority of the

Members"".
15(2) During any period when the Council is| Dr Hon Fernando | This may be inconsistent with BL 72(4) which
in recess between the end of one CHEUNG empowers (but does not oblige) PLC to call
session and the beginning of the next special sessions during the recess.

session, the President may call a
special meeting of the Council on such
day and at such hour as he may specify
or he shall call a special meeting if so
decided by a two-thirds majority of the
Members.

26. To provide that no member will be prevented from participating in meetings of the Council by reason of having
the care of a minor under the age of three.

17A (new) | Family Friendly Hon Jeremy TAM | Section 19(a) of Cap. 382 already prohibits any
person from, inter alia, obstructing any

No member, male or female, will ever member going to, being within or going from

be prevented from participating in the precincts of the Chamber. Insofar as the

meetings of the Council by reason of proposed amendment is concerned with the

having the care of a minor under the provision of child care facilities within the

age of three. precincts of the Chamber, this appears to be
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unrelated to the practice and procedure of the
Council but is rather a staffing and resource
allocation issue to be discussed by LCC under
Cap. 2 and Cap. 443.

27. To remove the present criteria that a question without notice must be of an urgent character and relate to a
matter of public importance, and to further provide that no more than two questions without notice may be
asked at any one meeting and that a member may not ask more than one question without notice in a session.

24(4)

the guestion-to be answered. Not more

than two questions without notice may
be asked at any one meeting, and a
member may ask not more than one
guestion without notice in a session,
the President may permit the question

Hon CHAN Chi-
chuen
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to be asked without notice, if he is
satisfied that sufficient private notice of
the question has been or is to be given
by the Member concerned to the
Government to enable the question to
be answered.

28. To adjust the criteria so that a question without notice must be of an urgent character or relate to a matter of
public importance.

24(4) If a Member asks the permission of the Dr Hon

President to ask a question without KWOK Ka-ki
notice on the ground that it is of an
urgent character and—or relates to a
matter of public importance, the
President may permit the question to be
asked without notice, if he is satisfied
that it is of that nature and that
sufficient private notice of the question
has been or is to be given by the
Member concerned to the Government
to enable the question to be answered.
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29. To provide that if more than one Member objects to a decision on a point of order by PLC or the Chairman in a
committee of the whole Council, (a) PLC or the Chairman is required to allow the Members to explain the
objection, and (b) PLC or the Chairman is then required to explain his or her decision; and to further provide
that PLC or the Chairman’s decision shall not be binding on later decisions.

44 The President in Council, the Chairman Dr Hon

in a committee of the whole Council or KWOK Ka-ki
the chairman of any committee shall be
responsible for the observance of the
rules of order in the Council and
committee respectively. His decision
on a point of order shall be final. |If
any decision is objected by more than
one Member, the President or the
Chairman shall allow the Members to
explain the objection. The President or
the Chairman shall then explain his
decision and the explanation should be
put on record. The decision shall not be
binding on later decisions.

30. To prohibit law enforcement agencies (*"LEAs') from entering the Council unless so decided by two-thirds of
Members.

45A (new) | Power to Administer Internal Affairs | Hon Alvin YEUNG | Under section 50(3) of the Police Force
and Police Power Ordinance (Cap. 232), if any police officer has
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The power to administer internal affairs
and the police power within the
Council shall be vested in the Council.
Law enforcement agencies shall not
enter the Council unless so decided by
a_two-thirds majority of the Members.
In _case of emergency, the President
may decide in his own right.

reason to believe that any person to be arrested
has entered into or is in any place, the person
residing in or in charge of such place shall on
demand of that police officer allow him free
ingress thereto and afford all reasonable
facilities for search therein. Other LEAS (e.g.
the Fire Services Department, a labour
inspector or an officer of the Independent
Commission Against Corruption) also have
similar powers of entry for the purpose of
executing their statutory duties under their
respective Ordinances.? Unless appropriate
amendments are also made to Cap. 232 and
other relevant ordinances to exempt LCC from
complying with the relevant LEAs' lawful
demands for ingress/entry, the admittance of
LEAs to the Chamber or the precincts of the
Chamber for the purpose of executing their
duties is not subject to RoP.

See, for example, section 8 of the Fire Services Ordinance (Cap. 95), section 17L of the Immigration Ordinance (Cap. 115) and section

10(3)(b) of the Independent Commission Against Corruption Ordinance (Cap. 204).
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31. To increase the quorum of: (a) FC from the chairman and 8 other members, and (b) HC from 20, to *'one third
of the number of the Members (a fraction of the whole number being disregarded), including the chairman®.

71and 75 | 71(5A) e s Dr Hon
members One third of the number of KWOK Ka-ki
the Members (a fraction of the whole
number being disregarded), including
the chairman, shall form a quorum of
the committee.

75(12A)  20-members One third of
the number of the members (a fraction
of the whole number being
disregarded), including the chairman,
shall form a quorum of the committee.

32. To require all meetings of a committee or subcommittee to be conducted in an open manner, except those held by
LCC, the Committee on Rules of Procedure (""CRoP'") and others which are customarily held in camera or
otherwise as required by RoP or by law. If a meeting is to be held in camera, it shall be so decided by two-thirds
majority of the members of that committee or subcommittee.

79C (new) | Committee _and _ Subcommittee | Hon Alvin YEUNG
Meetings be Held Openly

Notwithstanding Rule 88, all meetings
of the committee and subcommittee
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shall be conducted in an open manner,
except those held by the Legislative
Council Commission, the Committee
on the Rules of Procedures,
customarily held in camera or
otherwise as required by the Rules of
Procedures or by law. If a meeting is
to be held in camera, it shall be so
decided by two-thirds majority of the
Members of that committee or
subcommittee.

33. To require the Clerk to ensure that Members are provided with the necessary facilities and resources for the
proper execution of their duties.

83AA (2)
(new)

The Clerk must ensure that Members
are _provided with the necessary
facilities _and resources within the
Leqgislative  Council for the proper
execution of their duties.

Hon Tanya CHAN

The proposed amendment does not seem to
relate to Council practice and procedure, but
relates to facilities and resources that fall under
the purview of LCC. Under section 9(a) and
(b) of Cap. 443, it is LCC's duty and function
to provide through  the  Secretariat
administrative support and service to the
Council and to provide office accommodation
to members and staff of the Secretariat. To
impose such requirement or duty on the Clerk
might be inconsistent with section 9 of Cap.
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443. It might also be beyond the scope of
matters that should be covered in RoP.

34. To make the Council accessible to disabled Members, staff and visitors.

86A (new)

Inclusion Policy

The Council considers access and
inclusion as a priority and aims_to
make the Council accessible to
disabled Members of the Council, staff
and visitors. No Member shall be
prevented from carrying out his duties
at the Council by reason of his or her

disability.

Dr Hon Fernando
CHEUNG

The proposed amendment does not appear to
relate to Council practice or procedure, but
falls within the purview of LCC which, under
section 9 of Cap. 443, is responsible for
providing through the Secretariat
administrative support to the Council and
office accommodation to Members and staff.
Members may consider whether this should be
discussed by LCC as it may entail resource
allocation issues under Cap. 2 and Cap. 443.

35. To provide for PLC to consult CRoP under RoP 92.

92

In any matter not provided for in these
Rules of Procedure, the practice and
procedure to be followed in the Council
shall be such as may be decided by the
President who may, if he thinks fit,
consult the Committee on Rules of
Procedure and be guided by the
practice and procedure of other

Hon Alvin YEUNG
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legislatures.

36. To substitute™&" with"£".

1, 4, 12,
13, 14 and
15

Whenever the word "#2" appears in the

text.

Hon Charles Peter
MOK
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Re: Quorum of a Committee of the whole Council

JOINT OPINION

A. Introduction

1. Instructing solicitors are acting for certain Members of the Legislative
Council. This opinion addresses the issue whether, in the light of Article 75 of
the Basic Law of the Hong Kong Special Administrative Region (“BL 75”), the
Legislative Council (“Council”) may constitutionally amend the Council’s
Rules of Procedure (“RoP”), in particular, Rule 17 of the RoP (“Rule 17, to
change the quorum required for meetings of the committee of the whole
Council in a manner which is different from that stipulated in BL 75. The

specific questions arising from this issue are set out in §4 below.

2. BL 75 provides:

“The quorum for the meeting of the Legislative Council of the
Hong Kong Special Administrative Region shall be not less than
one half of all its members.

The rules of procedure of the Legislative Council shall be made
by the Council on its own, provided that they do not contravene
this Law”.

The current version of Rule 17 reads as follows:

“(1) The quorum of the Council and of a committee of the
whole Council shall be not less than one half of all its Members
including the President or Chairman.

(2)  If the attention of the President is drawn to the fact that a
quorum is not present, he shall direct the Members to be
summoned. If after 15 minutes have expired a quorum is not
present, he shall adjourn the Council without question put.

! Rules referred to in this opinion are those of the Rules of Procedure of the Legislative Council.



(3)  If the attention of the Chairman in committee of the whole
Council is drawn to the fact that a quorum is not present, he shall
direct the Members to be summoned. If after 15 minutes have
expired, a quorum is not then present the Council shall be
resumed and the President shall adjourn the Council without
question put.

(4) If from the number of Members present at a division,
including those who abstained from voting, it appears that a
quorum is not present, the division shall be invalid, and the
procedure prescribed in subrule (2) or (3) shall be followed.

(5)  The question on which the Council is adjourned under
subrules (2), (3) and (4) shall stand over until the next meeting”.

B. The Instructions

4. This opinion seeks to answer the following specific questions, namely:

(1)  On a true and proper construction of BL 75, whether the
quorum requirement stipulated therein applies to a meeting of the
Council itself or does it extend to meetings of the committees of
the Council;

(2)  In particular, on a true and proper construction of BL 75,
whether the said quorum requirement applies to a meeting of a
committee of the whole Council;

(3)  On a true and proper construction of BL. 75, whether it is
within the delegated power of the Council to set on its own
quorum requirements for meetings of the committees of the
Council different from that of a meeting of the Council; and

(4) In particular, on a true and proper construction of BL 75,
whether it is within the delegated power of the Council to set on



its own a quorum requirement for a meeting of a committee of
the whole Council different from that of a meeting of the Council.

C. Relevant Rules of the RoP

Cl. The RoP

5. The RoP are the internal rules made by resolutions at Council meetings
to regulate its proceedings. They provide the principles and framework for the
conduct of business in the Council and its committees and set out, among other
things, the procedural steps for processing bills, subsidiary legislation,
requirement governing motions and amendment, manner of speaking, etc. The
RoP currently in use were made by the First Legislative Council at its first
meeting on 2 July 1998 and since then have been amended from time to time.
It was a conscious decision of the First Legislative Council that the Standing
Orders of the pre-1997 Legislature of Hong Kong should be used as a
framework for the RoP and the parliamentary system with which Hong Kong
people were familiar, together with the body of customs, precedents and
traditions, should continue to be used in the HKSAR Legislature: 4 Companion
to The History, Rules and Practices of the Legislative Council of the Hong
Kong Special Administrative Region (“Companion™) §1.28.2

C2. Comnmittee of the whole Council

6. A committee of the whole Council is a committee of the Council with
the function to discuss the details of a bill. It comprises all members of the
Council (including the President). When the President is present at a meeting
of the whole Council, he shall be the chairman: Rule 3. A committee of the
whole Council has the power to make amendments to a bill including new
clauses and new schedules (Rule 56) subject to the restrictions in Rule 57.

7. A committee of the whole Council has existed in the legislative process
of the Hong Kong Legislature for over a century since 1858 when the then
Standing Orders provided for rules for the committal or recommittal of a bill to
a committee of the whole Council after it had been read a second time. The
Standing Orders went through a major revamping in 1968. The functions and

2

Available at http://www.legco.gov.hk/general/english/procedur/companion/main_toc.html.
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mode of operation were set out in Part K of the 1968 Standing Orders:
Companion §§1.20 and 1.21.

8. Part K of the Standing Orders governed the procedure on bills and set
out a procedure for committee of the whole Council. This procedure was
adopted by the First Legislative Council and became the current Part K of RoP.

9. According to the procedure on bills set out in Part K of RoP, the Council
is required to resolve itself into committee after second reading of a bill so that
the committee of the whole Council can discuss the details of the bill. Whereas
Rule 38 restricts Members from speaking more than once in the Council, it
specifically provides for exemption to such restriction in respect of discussions
on clauses, schedules and amendments to a bill in the committee of the whole
Council. Separate procedure is also provided for a committee of the whole
Council in Rule 58. Under Rule 58(12), when all proceedings in committee of
the whole Council are concluded, the Council shall resume and a Member shall
report the bill to the Council with or without amendment as the case may be.

10.  While a bill, after second reading, shall stand committed to a committee
of the whole Council, the Council or the President may decide to commit the
bill to a select committee: Rule 55. The select committee shall follow the
procedure set out in Rule 79 and, before it reports the bill to the Council, the
select committee deals with the bill in the same manner as a committee of the
whole Council as prescribed in Rule 58. When all proceedings regarding the
bill have been concluded in a select committee and the committee has agreed to
its report, the chairman shall report the bill at the next meeting of the Council,
with or without amendments: Rule 60. The chairman shall move in the Council
that the report be adopted. At that juncture, any Member may propose that the
whole or any part of the bill be recommitted to a committee of the whole
Council. If the recommittal is agreed to, the Council shall immediately resolve
itself into a committee of the whole Council, and the procedure prescribed in
Rule 58 shall follow: Rule 61.

11.  After a committee of the whole Council has reported to the Council or
the motion to adopt the select committee’s report is agreed to, the bill is
deemed to have been ordered for its third reading: Rule 59. The Council shall
proceed to the third reading of the bill on a motion that the bill be read the third
time and do pass: Rule 63. The Member or public officer in charge of the bill



may announce that the bill be withdrawn or postponed at the beginning of
proceedings for its third reading: Rule 64.

12. Under BL 49, if the Chief Executive considers that a bill passed by the
Legislative Council is not compatible with the overall interests of the HKSAR,
he or she may return it to the Legislative Council for reconsideration. The
procedure in Rule 66 will then follow.

13. It is clear in Part K that a committee of the whole Council performs a
part of the legislative function but not the full functions of the Council in the
law-making process. The Council is required to resolve itself in committee
each time when a bill is read for the second time. If, for example, there are
three bills to be dealt with at a single Council meeting, the Council shall
resolve itself into committee three times.

14.  Prior to the 1992-1993 session, it had been a long-standing practice for
all the bills which had reached the same stage were dealt with one by one and
move to the next stage at the same Council sitting. In other words, the Council
resolved itself into committee to proceed with the proceedings of committee of
the whole Council on all the bills which had been read a second time at that
meeting. When all proceedings had been completed, the Council resumed and
proceeded to third reading stage. The change adopted in July 1992 aimed to
obviate the need for public officers to wait for their turn at every stage until
their respective bills were finally read the third time at the same meeting:
Companion §7.79.

15.  As shown in the above procedure, the meeting of the Council and the
meeting of a committee of the whole Council have always been kept separate.
The President becomes the chairman and all Members are addressed as
“members (of the committee)” as opposed to “the Honourable Member” (which
is apposite nomenclature during meetings of the Council).

16.  There is nothing in the RoP to suggest that a committee of the whole
Council is in effect the Legislative Council, or it should be regarded as the
Council, simply because it comprises all Members of the Council, or the
President is its chairman, or it deals with amendments to bills which is an
important part of the legislative process. Part K of the Standing Orders of the
pre-1997 Legislature were in existence at the time when the Basic Law was



drafted (from 1985 to 1990). Should there be any need to regard “a committee
of the whole Council” as the “Legislative Council” for the purpose of BL 75, it
would have been made clear either in BL 75 or the extrinsic materials.

C3.  Quorum of the Meeting of a Committee of the whole Council

17.  The quorum of a committee of the whole Council is set out in Rule
17(1). It provides that “the quorum of the Council and of a committee of the
whole Council shall be not less than one half of all its Members including the
President or Chairman”. This provision was modelled on Standing Order
(“SO”) 10(1) of the pre-1997 Legislature.

18.  The quorum of committee of the whole Council first appeared in SO
10(1) of the 1968 Standing Orders. According to the then SO 10(1), the
quorum was 10 members excluding the Chairman, although the quorum of the
Council at that time was 5 Members (including the President), according to the
Royal Instructions for Hong Kong before July 1997.

19.  Inthe 1969 Royal Instructions, the quorum of the Council was increased
from 5 to 10 Members (including the President). However, the quorum of a
committee of the whole Council remained unchanged (at 10 Members
excluding the President). Even at that stage, therefore, the quorum of the two
bodies was not the same.

20.  In 1971, the word “excluding” was changed to “including”. It was only
at that point that the quorum of the two bodies became the same.

21.  In short, while there could be changes in the Royal Instructions over the
quorum of the Council, the quorum of a committee of the whole Council
continued to be administered according to SO 10(1) which could be different
from that for the Council as provided in the Royal Instructions.

22.  In 1985, the quorum of both the Council and committee of the whole
Council was increased to 20 Members including the President, when Members
of the Council were increased to 57: Companion, Chapter 7, footnote 27 and
Appendix 3-A.



23.  As SO 10(1) was worded to the effect that the quorum for the Council
and committee of the whole Council was the same, the revised quorum
requirement applied to both the Council and committee of the whole Council.

24.  InJuly 1997, the Provisional Legislative Council amended Rule 17(1) to
reflect the quorum requirement for the Council stipulated in BL 75.

C4. Other Committees

25.  Apart from the committee of the whole Council, there are some 50
committees working at the same time to assist the work of the Council: §6.17;
Cheng Kar-shun & Leung Chi-kin v Hon Li Fung-ying [2011] 2 HKLD 555
§191. Like the committee of the whole Council, some of these committees
perform functions relating to the legislative process including select
committees, the House Committee and Bills Committees which play a
significant role in the law-making process: Companion §§6.25 — 6.28.

26. A select committee has the function to consider any matter or bill which
the Council may refer to it. The size of each select committee is determined by
the President, taking into account the recommendations of the House
Committee. Its quorum is one third of the members excluding the chairman, a
fraction of a whole number being disregarded: Rule 78.

27.  The House Committee comprises all Members of the Council except the
President. Its function is to decide how a legislative proposal is to be handled
before and after it is formally presented to the Council, e.g. by referring it to a
panel for pre-legislative study or to a Bills Committee after the second reading
debate on the bill is adjourned for detailed scrutiny. Its quorum is 20 members
including the chairman: Rule 75(12A).

28.  The Bills Committee is responsible for scrutinizing the bill, including
the general merits and principles, and the detailed provisions, of it as well as
any amendments relevant to it. Its quorum is 3 members including the
chairman, or one third of the members including the chairman (a fraction of the
whole number being disregarded): Rule 76.

29.  The quorum of these committees, as well as other committees of the
Council, is laid down in the RoP which are made by the Council upon a motion



usually moved by the chairman of the Committee on Rules of Procedure. Any
proposed changes to the RoP are usually referred to the Committee on Rules of
Procedure for study before a report is submitted to the House Committee for
consultation with its members.

30. Different committees have different quorum requirements. Generally
speaking, the quorum of committees is usually one-third of the membership,
though in some cases a lower quorum has been adopted, e.g. the Finance
Committee® the quorum of which is the chairman and 8 other members:
Companion 13.107 — 13.112; Appendix 13-A (where the quorum of each
committee is summarised).

31.  Since the making of the RoP on 2 July 1998, no question has been raised
on the power of the Legislative Council in determining the quorum of any of its
committees.

C5.  Rule 17 (Quorum)

32. Rule 17 (Quorum) was adopted from the previous SO 10 of the 1968
Standing Orders. It applies to the Council and committee of the whole
Council. Except for the number of attendees required for meeting the quorum
requirement, Rule 17 is a mirror image of SO 10. The respective sentence
structure of the two provisions are identical.

33.  RoP 17 was amended in 2014 to dispense with the need to count the
Council after the Chairman of a committee of whole Council is satisfied that a
quorum is not present at the meeting and Council has resumed. The Council
shall then be adjourned without further counting.

34.  The original Rule 17(3), which was identical to SO 10(3) and had been
in use from 1968 to 2014, reads as follows:

“If the attention of the Chairman in committee of the whole
Council is drawn to the fact that a quorum is not present, he shall

> The Finance Committee comprises all Members of the Council except the President. Its functions
include the approval of changes proposed to be made to the approved estimates of expenditure. Such
approval, once given by the Finance Committee does not require further approval of the Council for it

to take effect.



act as provided in paragraph (2) of this order, save that if he is
satisfied that a quorum is not then present the Council shall be
resumed and the President shall count the Council. If a quorum
is then present the Council shall again resolve itself into
committee but if a quorum is not present the President shall
adjourn the Council without question put”.

35. Notwithstanding the amendment of Rule 17(3) in 2014 to remove the
requirement to count the Council after the President is satisfied that a quorum
is not present in the committee of the whole Council, the Council still needs to
be resumed before the President can adjourn the Council for the lack of a
quorum in the Council.

D. Interpretation of “Legislative Council” in the Basic Law

36. The questions set out in section B above are concerned with the
interpretation of the term “Legislative Council” in BL 75.

37. It is well-established that “the proper starting point in statutory
interpretation, as well as constitutional and contractual interpretation, is to look
at the relevant words or provisions having regard to their context and purpose™:
Leung Chun Ying v Ho Chun Yan Albert (2013) 16 HKCFAR 735 §12 (Ma CJ).

38. Within the context of the Basic Law, it is noted that the term
“Legislative Council” appears in various provisions in Section 3 of Chapter 4
of the Basic Law. BL 66 provides that the Council shall be the legislature of
the Region. BL 72 sets out the powers and functions of the President of the
Council. BL 73 provides for the Council’s powers and functions. BL 75
stipulates the quorum for the meeting of the Council, and provides that the
rules of procedure shall be made by the Council on its own. BL 77 provides
that Members of the Council shall be immune from legal action in respect of
their statements at meetings of the Council and BL 78 provides that they shall
not be subjected to arrest when attending or on their way to a meeting of the
Council. BL 79 provides that the President of the Council shall declare that a
Member of the Council is no longer qualified for the office under any of the
circumstances set out in the seven sub-paragraphs thereof.



39.  The term is also used in other Sections of Chapter 4 of the Basic Law.
In Section 1, BL 48(11) refers to the Chief Executive’s power and function “to
decide, in the light of security and vital public interests, whether government
officials or other personnel in charge of government affairs should testify or
give evidence before the Legislative Council or its committees™.

40.  Further, in Section 2 of Chapter 4, BL 62(6) provides that the
Government of the HKSAR shall exercise the power and function “to designate
officials to sit in on the meetings of the Legislative Council and to speak on
behalf of the government”.

41.  The question on whether the term “Legislative Council” only refers to
the full body which functions in plenary meetings was considered by Mr.
Justice Cheung (now the Chief Judge of the High Court) in Cheng Kar-shun &
Leung Chi-kin v Hon Li Fung-ying [2011] 2 HKLRD 555. There, the
applicants argued that only the Legislative Council, as a full body, shall have
the power to summon, as required when exercising its powers and functions in
BL 73(1) to (9), persons concerned to testify or give evidence. The Court
rejected such argument, holding (at §143) that:

“As a matter of language, ‘Legislative Council’ in article 73 is
quite clearly capable of meaning the Legislative Council
functioning as a full body or the Council functioning through
committees, as the individual context may require, just as the
term is capable of such interpretation under articles 62(6), 77 and
78”.

42.  As stated in §25 above, the Legislative Council performs its functions
through a committee system made up of more than 50 committees working at
the same time. It would be unrealistic to expect that all functions of the
Legislative Council under BL 73 can only be performed by the Council as a
full body, or designated officers of the government are only expected to attend
and speak at meeting of the Council under BL 62(6) and not in committees, or
members of the Council are only given the immunity for what they say at
meetings of the Council but not at committee meetings in the context of BL 77
or immune from arrest under BL 78 for attending meetings of the Council only.
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43.  On the other hand, his Lordship by no means implied that the term
should likewise bear such extended meaning in the context of the other articles
of Basic Law, or even the “individual context” of each of the provisions in the
four articles singled out by him. His Lordship referred to other provisions in the
Basic Law and quoted (at §129) BL 75(1) as an example which he regarded as
providing the quorum requirement for sitting in plenary session of the
Legislative Council. He held (at §138) that BL 62(6) “demonstrates how
flexible ‘the Legislative Council’ is used in the Basic Law” and that “it is
dangerous to treat the Basic Law as if it were a piece of ordinary legislation
and use the standard technique of compare-and-contrast to bring out a certain
meaning by way of interpretation”.

44. In respect of BL 75, the historical context shows that the quorum of
many committees was different from that of the Council. Even in the case of
the committee of the whole Council, the quorum at different points in history
was also different from that of the Council. Moreover, Rule 17 itself
demonstrates that the procedure of the committee of the whole Council is kept
wholly separate from that of the Council. This goes to show that such
committee is treated as one of the committees established by the Council, as
opposed to the plenary body of the Council itself.

45.  Indeed, it is highly doubtful that the stringent quorum requirement of BL
75 could practically be applied to the committee level. Such a requirement
would make the functioning of the committees less than flexible, thereby
undermining the effectiveness and efficiency of these bodies. If, as stated
above, the committee of the whole Council is a body at the same level as other
committees, it is difficult to see how (in the context of BL 75) it is capable of
being included therein for the purpose of the quorum requirement if the other
committees are excluded therefrom.

46.  Within the context of BL 75, “the Legislative Council” is mentioned
twice in the article: one relating to the quorum of its meetings, and the other
concerning its power to make rules of procedure on its own. As stated in §29
above, the quorum of the committees of the Council is laid down in the RoP
which are made by the Council. There is no indication in BL 75 that such
practice should be changed so as to mandate the RoP to be made by the
Council as well as its committees. Nor is there any need for such a
modification.
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47.  If the second reference to “Legislative Council” in BL 75 is intended to
be a reference only to the full Council at plenary meetings, that would strongly
reinforce the interpretation of the first reference to such term as discussed
above.

48.  The above may now be summarised by the following propositions: (i) it
is impractical for the same stringent quorum requirement to be stipulated for al/
the committees of the Council; (ii) historically, different quorum requirements
have been stipulated for different committees; (iii) in procedural term, the
Council is always kept separate from the committee of the whole Council; (iv)
the procedures of the Council, as well as of its committees, are laid down in the
RoP, which are made by the full Council at plenary meetings; (v) there is no
indication, nor any necessity to infer, that the second reference to “Legislative
Council” in BL 75 should be interpreted to mean both the Council and the
Council acting through its committees; and (vi) if the drafters of the Basic Law
had intended to single out the committee of the Council as being different and
distinct from the other committees of the Council, for the purpose of the
quorum requirement under the first reference to “Legislative Council” in BL 75,
they would certainly have stated such intention expressly in that article.

E. Answers to the Specific Questions

49.  In the light of the above, the correct answers to the specific questions set
out in §4 above are as follows:

(a) On a true and proper construction of Article 75 of the Basic Law of
the HKSAR, whether the quorum requirement therein contained
applies to a meeting of the Council itself or does it extend to meetings
of the commiittees of the Legislative Council

50. BL75 lays down two specific requirements:
(a)  the quorum for the meeting of the Legislative Council of
the Hong Kong Special Administrative Region shall be not less
than one half of all its members; and
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(b)  the rules of procedure of the Legislative Council shall be
made by the Council on its own, provided that they do not
contravene the Basic Law.

51.  Itis clear from the plain meaning of BL75 that “the Legislative Council
of the Hong Kong Special Administrative Region” refers to the plenary body of
Council comprising all its Members with the President acting as its chair in
accordance with BL72. The Council has the power to carry out all the
functions listed under BL73 and may delegate its powers and functions to any
of its committees through the making of its Rules of Procedure, as established
in the case of Cheng Kar-shun & Leung Chi-kin v Hon Li Fung-ying & Others
[2011] 2 HKLRD 555.

52.  Ifthe “Legislative Council” in BL75 were to include committees of the
Council, it would mean that the quorum of not less than half of its (i.e.
Council’s) members should also apply to meetings of the committees across the
board. In that case, with the large number of committees of the Council
working at any one time, the application of the quorum requirement to all
committees would not be realistic or at all achievable. This could not have
been the purpose of BL75.

53.  The quorum requirements for different committees vary, and they are set
out in respective parts of the RoP made by the Council at its plenary meetings.
This arrangement had already been in place during the drafting of the Basic
Law and it was the full Council which made its Standing Orders. Had it been
the intention to include the quorum of committees in BL75, it would have been
made clear in the provision and other extrinsic materials. BL48(11) is clear
about the existence of committees. The fact that “committees” is not mentioned
in BL75 means that “the Legislative Council” in BL75(1) is only intended for
the Council as a full body. Besides, no question has been raised that the
quorum of any of the committees of the Legislative Council contravenes BL75.

54. In the second part of BL75, the “Legislative Council” is again referred
to in the context of the rules of procedure of the Council. There is no question
about this second “Legislative Council” in BL75 being taken to mean the
Council as a full body. There cannot be another interpretation of “the
Legislative Council”. Should there be any intention to have different meanings
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for the two references to the “Legislative Council” in the same article, there is
no reason why it is not made clear in the provision.

55.  In our opinion, on a true and proper construction of BL. 75, the quorum
requirement stipulated therein applies to a meeting of the Council itself.

(b) In particular, on a true and proper construction of BL75, whether
the said quorum requirement applies fo a meeting of a committee of
the whole Council

56. A committee of the whole Council has its distinct function in the
legislative process designed and made into rules in the RoP by the Council.
The proceedings of the Council and committee of the whole Council are kept
separate despite the overlapping membership and chairmanship. The steps
taken to ascertain whether a quorum is present in a meeting of the Council and
in committee of the whole Council under SO10 (3) and RoP 17(3), as well as
the delineation of functions between committee of the whole Council and the
Council in Part K of SO and RoP, shows that the Council and a committee of
the whole Council are two separate entities.

57. The adoption of the same quorum requirement for the Council and
committee of the whole Council throughout the history of the Legislature in
Hong Kong is, in our opinion, more for operational expediency. With the same
membership and chairmanship sitting at the same venue and in the same block
of time on the same day, with one switching to another at various junctures of
proceedings, it is quite natural and logical for them to have the same quorum
requirement; but it is all a matter of the Council’s own choice and not required
by law.

58.  Our conclusion is that the quorum requirement under BL75 does not
apply to a meeting of a committee of the whole Council.

(c) On a true and proper construction of BL75, whether it is within
the delegated power of the Legislative Council to set on its own
quorum requirements to meetings of the committees of the Legislative
Council different from that of a meeting of the Council
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59.  According to BL75(2), the Legislative Council is given the power to
make rules of procedure on its own, provided that they do not contravene the
Basic Law. The rules of procedure contain details of the way the Council
conducts its business, such as the legislative process, its mode of deliberation
and its functioning through committees.

60. Inthe case of Leung Kwok Hung v. The President of Legislative Council
of the HKSAR, Hartmann J (as he then was) held that in the context of BL73 (1),
the phrase, ‘in accordance with ... legal procedures’ means that the Legislative
Council must act not only in accordance with the Basic Law itself but also in
accordance with the rules of procedure which the Council has the power [under
BL75] to set for itself in order to govern the manner in which it enacts, amends
or repeals laws™ (§7).

61. The need for the Legislative Council to operate through a system of
committees is given recognition in Cheng Kar-shun & Leung Chi-kin v Hon Li
Fung-ying (§149). The way the committees operate is provided for in the rules
of procedure. Quorum, being one of the essential elements in the operation of a
committee, is inevitably included in the rules of procedure.

62. The Legislative Council before 1997 was also subject to a quorum
requirement provided constitutionally by the Royal Instructions in relation to
sittings of the Council. No such requirement was provided in respect of
committees of the Council. The pre-1997 Council had in substance the same
power to make standing orders pursuant to the power given to it under the
Royal Instructions to establish committees and stipulate the quorum
requirements that should apply to them. The quorum requirements for
committees currently stipulated in the RoP are exactly the same as those in the
pre-1997 Standing Orders. Therefore, it was and still is a matter for the
Council to decide in its Standing Orders (pre-1997) or Rules of Procedure
(post-1997) detailed procedures including the establishment of committees, and
stipulating what the quorum requirements are for these committees.

63.  The only quorum requirement set out in the Basic Law is in BL.75 which
applies to the meeting of the Council. No such requirement is imposed on
committees of the Council including a committee of the whole Council,
although their existence was within the contemplation of the Basic Law as
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evidenced by BL 48(11) in which committee of Legislative Council was
referred to as one of the forums before which government officials may testify
or give evidence.

64. We conclude that it is within the delegated power of the Council to set
on its own quorum requirements for meetings of the committees of the Council
different from that of a meeting of the Council.

(d) In particular, on a true and proper construction of BL75, whether
it is within the delegated power of the Legislative Council to set on its
OwWR a quorum requirement to a meeting of a committee of the whole
Council different from that of a meeting of the Council

65.  Questions (d) and (b) are related. We do not consider that there is any
question about the power of the Legislative Council to make rules of procedure
relating to the functioning of its committees including the setting of a quorum
requirement for a meeting of such committees. This Question relates more to
whether there is any difference between a committee of the whole Council and
other committees, resulting that the Legislative Council does not have the
power to determine the quorum of committee of the whole Council.

66. As explained in the answer to Question (b) (§§56 & 57 above), a
committee of the whole Council is a committee being delegated with the
function to discuss details of a bill and make amendments to it under the rules
of procedure. The delegated function carried out by a committee of the whole
Council is part of the legislative process which is also subject to the decision of
the Council. Although the committee of the whole Council normally sits on the
same day of the Council meeting if a bill reaches the committee stage, the
Council and committee of the whole.Council are kept separate under the RoP.

67. There is no rule of law nor is it a Basic Law requirement that a
committee delegated to perform certain functions of the plenary body of the
Legislative Council must have the same quorum requirement as the Legislative
Council. This is evidenced by the fact that a select committee on bills referred
to it under Rule 54 has a quorum requirement of two-thirds of its members
excluding the chairman.
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68.  In other words, if the Council were to change the legislative process in
such a way that discussions on the details of a bill and amendments to it are to
be undertaken by the Council itself, there is nothing in the Basic Law to
disallow the removal of committee of the whole Council from the legislative
process. By the same token, it is entirely in order for the Council to decide
how a committee of the whole Council should operate, including the quorum
requirement for its meetings.

69.  Since the Basic Law has not made any provisions on the procedural
steps that a bill must go through before the Legislative Council can pass it into
law, subject to the voting requirements provided in Annex II, Part 2 of the
Basic Law, such steps are for the Legislative Council to decide pursuant to
BL75. A fortiori, any quorum requirement of a committee in the RoP, be it a
committee of the whole Council, a select committee to which a bill is referred,
or any other committees, it is for the Council to decide through the making of
its rules of procedure.

70.  We conclude that it is within the delegated power of the Council to set

on its own a quorum requirement for a meeting of a committee of the whole
Council different from that of a meeting of the Council.

g De
w7

Lord Pannick QC
Blackstone Chambers

Jimmy Ma

Liberty Chambers

Dated this 6 of November 2017.
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Bff£x X
Appendix X

THE LEGISLATIVE COUNCIL, FILIBUSTERS AND QUORUM-BUSTING

ADVICE

Introductory
1. I'have been instructed to advise the President of the Legislative
Council (“the Council”) on what is available to him in terms of the law,
practice and procedure: to deal with incessant quorum calls triggered
for the purpose of filibustering; and to reduce the possibility of the
abrupt adjournment of a Council meeting with unfinished business

due to the absence of a quorum.

2. In particular I am asked whether

a. the quorum requirement prescribed by Article 75 (1) of the Basic
Law applies to all Council meetings, including meetings of the
Committee of the whole Council or can be limited to particular
junctures, for example, excluding the proceedings of the
Committee of the whole Council, or parts of the meetings;

b. it would be consistent with the Basic Law and any other laws to
impose a restriction on Members’ right to make quorum calls

during Council meetings.

3. Those specific questions need to be considered in context. The
underlying issues are of political and constitutional as well as legal
importance. They affect good governance in Hong Kong’s developing
democracy, the proper working of the Council on behalf of Hong
Kong's residents, and the rights and responsibilities of its Members, in

accordance with the Basic Law.



4. The issues are difficult and complex. I am grateful for the full
Instructions and material I have received and I have benefited from my

discussions with my Instructing Solicitors.

5. The Chairman of the Drafting Committee for the Basic Law, Mr. Ji
Pengfei, addressing the Third Session of the Seventh National People’s
Congress, on 28 March 1990, said

“While the part of the existing political structure proven to be effective
will be maintained, a democratic system that suits Hong Kong reality
should be introduced.”

6. Ishall attempt to advise in a way that suits that reality. The Chairman
of the Drafting Committee also referred to the system for different
voting procedures in Annex II to the Basic Law as

“taking into consideration the interests of all social strata and ...
[preventing] endless debates over government bills, thus helping the
government work with efficiency.”

7. ltis significant that the Chairman of the Drafting Committee foresaw
the mischief of “endless debates over government bills”. The current
situation within the Council involves endless debates so that the
government cannot work with efficiency in the interests of the people
of Hong Kong. No doubt those who filibuster believe that their actions
are in the public interest in blocking bills with which they disagree and
exerting pressure in the campaign for full democracy in Hong Kong.
But if parliamentary democracy is to endure after the present fifty-year
transition, the political branches need to find ways of maintaining
what the Chairman of the Drafting Committee described as “a

democratic system that suits Hong Kong reality.”

8. Itis apparent from my instructions that there is a political impasse
about proposals to reform the Council’s procedures and practices. The

difficulty about advising on possible changes to Rules of Procedure is



10.

11.

not only that they are unlikely to win a majority in Council but also
that they will not prevent other forms of abuse of procedure. The
underlying problem is one of the current political culture and gridlock
through a lack of consensus. That problem cannot be solved by
changes in the Rules of Procedure, and, in any event, it seems that

there is insufficient political support to make those changes.

I hope my advice may be useful in promoting workable reforms in the
interests of good governance and democracy for Hong Kong residents.
There are three ways in which the political gridlock might be brought
to an end by:
i. self-regulation by the majority of Members of the Council,
including agreement on Rule changes;
ii. intervention by the courts; and
iii. continuing use of the powers vested in the President
under the Basic Law and Rule 92 of the Rules of

Procedure.

The first possibility is unlikely to be attainable within a reasonable time.

As regards the second option, I gratefully adopt the comprehensive
Written Case for the President in the pending appeal to the CFA by Mr.
Leung Kwok Hung. I would hope that the CFA could be persuaded to
do more than reject the Appellant’s arguments and dismiss the appeal,
but would also indicate, as did the lower Courts, that the President’s
decision to close the debate was within his powers under the Basic Law
and Rule 92 and that he has the power to stop a further round of
filibustering. It should be possible to persuade the CFA to affirm the

judgments below.



12. As regards the third option, I am impressed by the care and sensitivity
with which the President has exercised his powers, aided by his Legal
Adviser. The President’s rulings have not been challenged by judicial
review except in Mr. Leung Kwok Hung's case. If they were

challenged I would expect them to be upheld by the courts.

13. The outcome of Mr. Leung Kwok Hung’s appeal is likely to assist the
President in his use of his powers. If the Council is unable to muster a
majority in favour of rule changes to counter filibustering, the
President will be compelled to continue to use those powers as a
matter of necessity. He will develop the internal law and practice of the
Council and the guidance given the Members and the officers of the

Council without the need to amend the Rules of Procedure.

14. That process is welcomed in the Written Case for Mr. Leung Kwok
Hung which describes (§92) the President’s rulings since 1 July 1997 as
“being of value for future reference” and as “precedents by which
subsequent Presidents, Members and officers are guided” [citing
Erskine May’s reference to the Speaker’s rulings in the House of
Commons]. However, the appeal is designed to present the President
from being able to use his powers to tackle the problems of

tilibustering.

Freedom of speech, parliamentary privilege, and the judicial function
15. A primary function of a legislature is to debate and pass resolutions
freely on subjects of its own choosing. That is a cornerstone of
parliamentary democracy. Members of a democratic legislature have
the right to say what they will and to discuss what they will. This
single most important aspect of the common law of parliamentary
privilege is secured by Article 9 of the Bill of Rights 1688-89 that

commands that the freedom of speech and debate and proceedings in



Parliament ought not to be impeached or questioned in any court or
place out of Parliament. It is a collective privilege of the institution as a
whole. It means for example that a Member may not be sued for

defamation for what he or she alleges in the legislature.

16. Freedom of speech and debate does not of course mean that legislators
have an absolute right to speak and debate endlessly or to violate the
sub judice rule, or to obstruct the Council’s proceedings and bring
them to a standstill. To do so is an abuse of common law privilege that

protects the Council and its Members collectively.

17. The Hong Kong courts, as well as the Council, its officers and Members,
have a duty to ensure that the Council acts in a way that is compatible
with the Basic Law. Because of the separation of powers between the
independent judiciary and the political branches of government, as
well as the protection given by common law privilege, the Courts must
not and do not generally exercise their jurisdiction to intervene in the
Council’s internal workings, but they do so exceptionally where
necessary to further and not frustrate the object and purpose of the
Basic Law in creating the Council and conferring functions and powers

upon the Council and its officers.

Freedom of speech and filibustering
18. Members of the Council, like everyone, have the right to freedom of

speech, guaranteed by Article 27 of the Basic Law. That is their right as
individuals. Freedom of speech is also central to the Council’s role.
This is fundamental to the effective workings of the Council and is
achieved by parliamentary privilege - the common law protection of
“proceedings in Parliament”. Members are immune from exposure to
civil or criminal liabilities in respect of what they say or do in the

course of proceedings in the Council or its committees. Common law



privilege protects freedom of speech within the legislature as a

collective institution.

19. The privilege does not license Members to abuse the procedures of the
Council. It is subject to such limits as are reasonably required to make
effective the powers and functions granted by the Basic Law. That is
why the Rules of Procedure, made under Article 75 of the Basic Law
confer the power to limit the length and frequency of Members’
speeches and to control the business of the Council. That is also why
the Rules prevent Members from interfering with the rule of law. And
it is why the President is empowered by Rule 92, if any matter is not
provided for in the Rules, to decide the practice and procedure to be
followed in the Council. Filibustering is a matter not provided in the

Rules.

Quorums, filibustering and quorum busting
Quorum requirements
20. When a body has members who make decisions its rules prescribe a
minimum number of members required to constitute a quorum. The
quorum requirement prescribed by Article 75 of the Basic Law applies
not only when votes are taken but also to the meetings of the Council

and the committee of the whole Council as a whole in plenary session.

21. A quorum call may be made at any time during a meeting and cannot
be confined only to certain parts of the meeting. If there is no quorum

the meetings has to be adjourned with unfinished business.

Filibusters
22. A filibuster is a tactic used to prolong debate, allowing Members to
delay or prevent a vote on a given proposal. It is sometimes referred to

as “talking out a bill” and is a form of obstruction. It was used by Irish



23.

nationalists in the House of Commons in the 1880s and resulted in
changes to the Commons procedures to control and limit the length of

debates.

The use and misuse by opponents of the timetabling of Bills and other
procedures is of ancient origin and widely practised in legislatures
across the world. What is known in the USA as “quorum-busting” is a
well-known filibustering technique to delay or prevent the passage of
legislation. It has resulted in gridlock within the US Senate. Both
Houses of the Australian federal Parliament apparently have strictly
enforced rules in their Standing Orders on how long members may
speak, and the political culture appears not to have condoned

persistent filibustering.

Quorum busting

24.

25.

26.

Quorum busting involves Members deliberately preventing a meeting
from being quorate by absenting themselves. It is used as a form of
filibustering by minorities seeking to block the adoption of a measure
they oppose. It is often difficult to prove that the lack of a quorum is
the result of a deliberate intention to filibuster, though in Hong Kong
Members have candidly explained when they engage in filibustering

by means of quorum busting.

The rules of legislatures across the world do not expressly forbid
tilibustering, but have rules instead to protect their proceedings from
being obstructed by controlling the timing and length of debates and

compliance with rulings from the authorities of the legislature.

Because of the difficulty of drawing a line between acceptable
parliamentary tactics and unacceptable filibustering, attempts to forbid

filibustering in Rules of Procedure would be difficult to draft. They



would also risk breaching the collective freedom of speech and debate
of the Council and its Members and casting doubt on the impartiality

and fairness of the President in enforcing an anti-filibuster Rule.

27. In my view, the better approach is to control the timing and length of
debates and the Members’ conduct in debates, and compliance with
the relevant Rules of Procedure, as the President is already doing with

the assistance of the Legal Adviser, using Rule 92 as a last resort.

House of Commons Rules
28. The Standing Orders of the House of Commons contain detailed rules
governing, for example, sittings of the House, quorums, the
arrangement and timing of public and private business, “dilatory”
motions, closure of debate, division unnecessarily claimed, disorderly
conduct, order in debate, time limits on speeches, and programming of

bills.

29. The combined effect of these rules is to enable the Speaker and chairs
of committees to control and limit abuses, whether by filibustering or
otherwise. Opposition parties still seek to use procedural tactics that
might be regarded as filibustering to prevent the government having
its way during the legislative process. But there are strong regulatory
powers that work in practice in part because politicians in Opposition
have to think about what their position would be if the same tactics

were used against them in office.

House of Lords’ experience
30. My experience, based on 20 years as a life peer in the appointed House
of Lords, may be of interest even though it is not analogous to the
Hong Kong system. The House is self-regulating: the Lord Speaker has

no power to rule on matters of order. The preservation of order and the



31.

32.

33.

34.

rules of debate are the responsibility of the House itself, and any
member may draw attention to breaches of order or failures to observe

the customs.

The “usual channels” of the government and opposition parties in the
House agree the programming and timetabling of business. The Leader
of the House and Government whips (with the support of the Clerks)
guide the House, unlike the Commons where the Speaker of the House

with the support of the Clerks) does so.

The Companion to the Standing Orders and Guide to the Proceedings
of the House of Lords, laid before the House by the Clerk of the
Parliaments, is the Lords” bible on procedure and practice. The
Companion gives guidance about such matters as relevance, order of
speaking, interruption of speeches, speaking more than once,

attendance at debate, and length of speeches.

In January 2011, self-regulation broke down in the Lords when Labour
Opposition peers attempted to delay the passage of the Parliamentary
Voting System and Constituencies Bill 2010 until 16 February which
was the deadline given by the Electoral Commission to allow the
referendum on the Alternative Vote to take place on 5 May. On the
eighth day and night of debate, staff set up camp beds and

refreshments to allow peers to rest.

The experience was unpleasant and caused some to contemplate
introducing the strict procedures of the House of Commons to curtail
debates. However, the Leader of the Opposition and her colleagues
persuaded the filibusters not to repeat the exercise and self-regulation
was restored because of the common interest of all sides of the House

in the orderly and efficient conduct of the business of the House. Of



course the collegiate political culture of the House of Lords is unlikely

to be emulated in the very different circumstances in Hong Kong.

Hong Kong experience

35.

36.

37.

38.

39.

During some Council meetings in recent legislative sessions a few
Members made quorum calls at frequent intervals with the avowed
intention of filibustering the relevant proceedings. As a result, a
substantial amount of meeting time was spent on ringing the quorum

bell for summoning Members to form a quorum.

The term “quorum call” refers to a Member drawing to the President’s
attention the fact that a quorum is not present, thereby triggering the
procedure to summon Members to form a quorum: Rules 17 (2) and (3)
of the Rules of Procedure. There were also occasions where, because of
the lack of a quorum after the expiry of 15 minutes for summoning

Members, the Council was adjourned with unfinished business.

At the Council meeting on 18 June 2014 a few Members made quorum
calls at frequent intervals with the avowed intend of filibustering the

relevant proceedings - a ploy known as “quorum busting”.

The Rules of Procedure contain wide powers governing the length of
speeches and debates, and give wide discretion to the President in

deciding, among other things, the agenda and timing of meetings.

I have been provided with three examples of the President’s rulings on
closing a debate at the Committee stage of the Council, and for the
allocation of time on the Appropriations Bills of 2013 and 2014,
together with his reasons. They are models of clarity, fairness, and

proportionality in the exercise of these essential powers.
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40.

41.

42.

However, in the pending appeal in Leung Kwok Hung, the appellant
contends that the President has no power to close or set a time limit on
a debate on a bill on his own, and that legislators are entitled to
prolong debates on a bill indefinitely in order to exert pressure on the
executive to accede to their demands. In my view, that approach makes
a mockery of the very essence of democratic government and is

unsustainable.

The abuses of procedure that have occurred on the basis of such a
misguided approach are illustrated by what happened to the
Legislative Council (Amendment) Bill 2012. In Leung Kwok Hung, Mr.
Justice Lam explained in the CFI that the Bill consisted of three clauses.
At the resumption of its Second Reading, two legislators proposed 1,
232 and 74 amendments. The Committee of the Whole Council spent
36.5 hours on the debate before the President ruled that it should come
to an end. Given the procedural requirement that each amendment has
to be separately voted upon, it was estimated that the voting on all
these amendments would take another 30 hours or more. The motion
for the Second Reading was passed after a debate of 8 hours and 39

minutes and 20 members spoke.

The proceedings continued the following day at Committee stage but
were adjourned through lack of a quorum. When the debate resumed,
a legislator moved to adjourn the proceedings and the debate on the
adjournment took 4 hours and 29 minutes. The motion was negative
and the President as chairman of the Committee indicated, without
objection, that there would be a joint debate of all the amendments
proposed by the two legislators. The joint debate continued over two
days but was adjourned due to the absence of a quorum. It resumed
and was continued overnight. By that time the debate had been

conducted for 33.5 hours. The Chairman had ruled during the course
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43.

44.

45.

46.

of the debate 75 times that a speech was irrelevant and many times that

a speech was repetitious.

The CFI judgment recalled (§12) that the Chairman

“took the view that he needed to balance the interest of the minority to
express their views and to use tactics permitted by the Rules of
Procedure to contest with the Government on the one hand and his
responsibility to ensure the effective conduct of its business by the
Council on the other. Even though there was no procedure for a
closure motion in the rules of procedure, he opined that the debate at
Committee Stage should not continue indefinitely. His assessment of
the situation was that objectively speaking the debate was not serving
the proper objective of a debate. He considered that the debate should
come to an end.”

After further proceedings, the Chairman decided to stop the
Committee debate on the amendments, relying on Rule 92 of the Rules
of Procedure. The legality of that decision has been challenged so far
without success by Mr. Leung Kwok Hung and is pending in the CFA

for hearing in September 2014.

I have reviewed the attempts within the Committee on Rules of
Procedure to draw up and recommend specific procedures to deal with
tilibustering. There appears to be complete political gridlock.
Amendments to the Rules of Procedure are made by a Member’s
motion and require a simple majority of Members returned by
functional constituencies and by geographical constituencies. In the
current political climate, I am instructed that a majority is unlikely to
be secured from among Members returned by geographical

constituencies.

I have been given a press report of 23 May 2014 when the Chief
Executive, Mr. Leung Chun-Ying's criticised filibustering Members. He
said that the tactic had spread to other Council committees and that

Hong Kong residents were becoming fed up. He said that a number of
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relief measures for the public were at risk of being delayed and that the

Members responsible were “not only violating the aspirations of the

people but also affecting Hong Kong’s competitiveness.”

47. A number of possible options have been canvassed, including;:

a.

interpreting Article 75 of the Basic Law as not applying to
proceedings of the Committee of the whole Council;
amending Rule 17 of the Rules of Procedure to restrict quorum
calls at certain junctures of the meeting;

amending the Rules to allow a longer period to summon
Members to return to meetings;

amending the Rules so that no quorum calls may be made
unless business has intervened;

amending the Rules to give the President the discretion to
suspend a meeting instead of adjourning the Council;
exercising the power under Rule 92 to disallow quorum calls
made with the sole intention to filibuster;

exercising the power under Rule 92 to prevent Members from
leaving a meeting unless with good reason, such as the need to
attend another committee meeting;

using the Rule 92 power to prevent Members from leaving a
meeting halfway through unless with good reasons that must be

given to the President.

48. 1 shall summarise my advice about these possible options in paragraph

91 below.

The Basic Law

49. As far as possible, the Council must be self-regulating, but it is the

power and duty of the courts of the Hong Kong SAR to interpret the
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50.

51.

52.

provisions of the Basic Law, such power having been delegated by the
Standing Committee of the National People’s Congress to the courts by
Article 158 (2) of the Basic Law.

The Basic Law is an entrenched constitutional instrument
implementing the unique principle of “one country, two systems”. It
uses ample and general language and is a “living instrument” intended
to meet changing needs and circumstances. In interpreting the Basic
Law, a purposive approach is to be applied. Gaps and ambiguities are
bound to arise, and, in resolving them, the courts give effect to the
principles and purposes of the Basic Law, ascertained from the Basic
Law and extrinsic materials and the context. The courts must avoid a
literal, technical, narrow or rigid approach. Assistance may be gained
from any traditions or usages that have given meaning to the language
used: Ng Kar Ling v Director of Immigration (1999) 2 HKCFAR 4, at page
28D to L.

Because the context and purpose of the Basic Law were established
when it was enacted, the extrinsic materials are mainly pre-enactment
materials brought into existence before or at the same time as the
enactment : Director of Immigration v Chong Fung Yuen (2001) 4
HKCFAR 211,at p. 224D to H. They include the Joint Declaration and
the Explanations on the Basic Law (Draft) given at the Third Session of
the Seventh National People’s Congress on 28 March 1990, shortly
before its adoption on 4 April 1990.

Once the courts conclude that the meaning of the text, construed in the

light of its context and purpose, is clear, the courts must give effect to

the clear language of the language: Chong Fung Yuen, at page 225A-B.
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53. The Basic Law did not create a new legislature out of nowhere. By
establishing the Council, the Basic Law does not make a complete
break from the past, but nor is the Council simply a continuation of the
pre-1997 colonial legislature. Matters such as budgets, taxation and
public expenditure have continued to be discussed by the Council at its
committee level as before, but insofar as they require legislation that
must be done in a plenary meeting of the Council just as in the colonial

days: Cheng Kar-Shun, §§111-13, and 123.

54. The express powers and functions given to the Council under the Basic
Law carry with them all those powers that are necessary to make
effective the exercise of the powers and functions so granted. The word
“necessary” in this context means “reasonably required” rather than

“absolute necessity”: Cheng Kar-Shun, §209.

55. The powers must be exercised lawfully, fairly and in accordance with

the principle of proportionality.

56. Article 8 of the Basic Law provides that

“The laws previously in force in Hong Kong, that is the common law,
rules of equity, ordinances, subordinate legislation and customary law
shall be maintained, except for any that contravene this Law and
subject to any amendment by the legislature of the Hong Kong Special
Administrative Region [HKSAR].”

57. Article 160 (1) of the Basic Law provides that the laws previously in
force in Hong Kong (before 1997) shall be adopted in Hong Kong
except for those which the Standing Committee of the National
People’s Congress declares to be in contravention of the Basic Law.
One such law is contained in the common law protected by Article 9 of
the English Bill of Rights of 1688-89, that is, the common law protecting

parliamentary privilege that applies to the Council and its Members.
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58.

59.

60.

61.

62.

63.

Article 11 provides that the system for safeguarding (amongst other
things) the legislative system and the relevant policies shall be based

on the Basic Law.

Article 17 vests legislative power in the HKSAR. Article 66 makes the

Legislative Council the legislature of the region.

Article 72 empowers the President of the Council (amongst other
things) to decide on the agenda and on the time of meetings, and to
exercise the powers and functions prescribed by the Rules of Procedure
of the Council. The Chief Judge said in the CA Judgment of Leung Kwok
Hung at paragraph 60,

“Whatever may be the effect of those rules interpreted on their own, it
must be read subject to the constitutional power under function of the
President under Article 72 (1) to preside over meetings.”

It is Article 72 that gives the President the powers needed to enable
him to protect the integrity and efficient operation of the Council and
its committees and the rights and duties of Members, as he has done in

using Rule 92 of the Rules of Procedure.

Article 73 sets out the Council’s powers and functions. They must be
exercised in the Council complying with the quorum requirements

prescribed by Article 75.

Article 75 provides that

“The quorum for the meeting of the Legislative Council of the [HKSAR]
shall be not less than one half of all its members.

The rules of procedure of the Legislative Council shall be made by the
Council on its own, provided that they do not contravene this Law.”
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64.

65.

66.

Article 75 refers only to the Council and not to the Council when it sits
in a Committee of the whole Council. However, by parity of reasoning
with the judgment of Andrew Cheung J. in Cheng Kar Shun v Li Fung
Ying, deciding, in the absence of express words in Article 73 (9) that the
power to summon witnesses to testify or to give evidence may be
exercised by the Council at the committee level, in my view, even
though Article 75 does not expressly refer to a committee of the whole
Council, it must be interpreted as requiring the same quorum for the

committee of the Council as for the Council.

I also consider that the reference in Article 75 to “meetings” covers all
meetings of the Council and the committee of the whole Council when
motions are to be considered and voted on as regards any of the
matters referred to in Article 73. In other words, I do not consider that
it would be legitimate to restrict the quorum requirement or quorum

calls only to some parts of the meeting.

The autonomy of the Council in respect of its own procedure, subject

to compliance with the Basic Law, is enshrined in Article 75 (2).

67. Article 79 requires the President of the Council to declare that a

68.

Member is no longer qualified for the office (amongst other things)

when he or she, with no valid reason, is absent from meetings for three
consecutive months without the President’s consent, or when he or she
is censured for misbehavior or breach of oath by a vote of two-thirds of

the Members of the Council present.

The Basic Law does not define what constitutes “misbehavior” by a
member. Legislative Council Ordinance, Cap.242, also contains no
definition but makes clear (Section 1 (3) that it includes breach of the

Member’s oath given under Section 40 (1) (b) (iii). Section 40 (1) (b)
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requires candidates for election to declare that they will uphold the

Basic Law.

69. However, since Article 79 requires a vote of two-thirds of the Members
present before the President is able to declare that a Member is no
longer qualified for office, it is not a useful power in the current

political context in the Council.

The Rules of Procedure
70. The Council made the Rules of Procedure under Article 75 of the Basic
Law. Just as the Basic Law should be interpreted avoiding a rigid,
literal, narrow or rigid approach, so should the Rules of Procedure. It is
important not to make a fortress out of the Rules but to interpret and
apply them in a way that promotes the effective working of the

Council and its committees.

The Quorum Rules
71. Rule 17 provides that :

“(1) The quorum of the Council and of a committee of the
whole Council shall be not less than one half of all its Members
including the President or Chairman.

(2)  If the attention of the President is drawn to the fact that a
quorum is not present, he shall direct the Members to be
summoned. If after 15 minutes have expired a quorum is not
then present he shall adjourn the Council without question put.

3) If the attention of the Chairman in committee of the
whole Council is drawn to the fact that a quorum is not present,
he shall direct the Members to be summoned. If after 15 minutes
have expired, a quorum is not then present the Council shall be
resumed and the President shall count the Council. If a quorum
is then present the Council shall again resolve itself into
committee but if a quorum is not present the President shall
adjourn the Council without question put.
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72.

73.

74.

(4)  If from the number of Members present at a division,
including those who abstained from voting, it appears that a
quorum is not present, the division shall be invalid, and the
procedure prescribed in sub rule (2) or (3) shall be followed.

(5)  The question on which the Council is adjourned under
sub rule (2), (3) and (4) shall stand over until the next meeting.”

I am instructed that, in addition to the circumstances specified in Rule
17, the present practice is that if a quorum is not present at the
appointed start time of a Council meeting, the President directs the
Members to be summoned with the ringing of the quorum bell for up
to 15 minutes. The President does not of his own accord count the
Members present to ascertain the presence of a quorum during a
Council meeting. Although that practice is not expressly authorised
under Rule 17, in my view it is within the President’s discretionary

powers.

The same approach applies to the President’s power to suspend rather
than to adjourn the Council. In my view, where it is reasonably
required to suspend rather than to adjourn the Council the President
has the power to do so by necessary implication. It is unnecessary to

amend Rule 17 in this respect.

It has been suggested that filibustering might be countered by
amending Rule 17
a. to restrict quorum calls at certain junctures of the meeting; or
b. to allow a longer period to summon Members to return to
meetings; or
c. to prevent quorum calls being made unless business has

intervened.
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75. In my view, the quorum requirement in Article 75 of the Basic Law
applies to every meeting of the Council and a committee of the whole
Council whenever votes on bill or motions on other matters are being
considered. It is important that Members are informed before voting,
and quorum calls provide an incentive for them to be present at the
discussions and debates before they vote. It is strongly arguable that
options a. and c. are inconsistent with the object and purpose of Article
75. As for option b. lengthening the period to summon Members
would be compatible with Article 75 but it would be likely to

aggravate the problem of delays.

Limiting length of speeches

76. Rule 36 (5) provides that, subject to Rule 37 (Recommendation of
House Committee as to Time of Speaking) a Member shall not, without
the permission of the President or the Chairman, to be given only in
exceptional circumstances, make a speech lasting more than fifteen
minutes. I do not know how strictly this Rule is enforced in practice.
Nor do I know whether the House Committee has made
recommendations under Rule 37 as to the time of speaking on a motion
or amendment (other than a motion intended to have legislative effect)

has worked in practice.

77. Rule 38 permits a Member to speak more than once on a question in
committee of the whole Council. On its face, Rule 38 would appear to
permit a Member to speak as many times as he or she wishes, provided
that each speech is limited to not more than fifteen minutes. In Leung
Kwok Hung, the Court of Appeal noted, at paragraph 60, page 20, the
argument by Mr. Martin Lee SC on behalf of the Appellant, that the
combined effect of Rules 34 (3) and (6), 38 (1)(a) and 58 is that

legislators may speak again and again in a debate in the Committee of
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the whole Council until no or no other legislator indicates his intention

to speak.

78. In its present form, Rule 38 encourages rather than inhibits
filibustering. It should be amended to limit the occasions when a
Member may speak more than once but it seems unlikely in the current

political climate that this will happen.

Content of speeches

79. Rule 41 (1) provides that Member shall restrict his observations to the
subject under discussion and shall not introduce matter irrelevant to
that subject. The President has sought again and again to invoke this
provision but it has been wholly ineffective in curtailing persistent

tilibustering.

Order in Council and in committee

80. Rule 45 (1) provides that the President, the Chairman of committee of
the whole Council or the chairman of any standing or select committee,
after having called the attention of the Council or committee to the
conduct of a Member who persists in irrelevant or tedious repetition of
his own or other Members’ arguments in the debate, may direct him to

discontinue his speech.
81. In the pending appeal to the CFA the appellant suggests that this is an
effective power to deal with filibustering that should be used rather

than Rule 92. However, practice has shown Rule 45 (1) to be ineffective.

82. In the President’s ruling on closing the joint debate at the Committee

stage of the Legislative Council (Amendment) Bill 2012, he explained
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83.

the filibustering that occurred resulting in his drawing members
attention on more than 75 occasions to the need to comply with Rule 45
(1). That did not bring the filibuster to an end, which is why the

President was compelled to use Rule 92.

Rule 45 (2) empowers the President and chairmen of a committee to
discipline Members whose conduct is “grossly disorderly” by ordering
their withdrawal from the meeting. Whether conduct is grossly
disorderly is a question of fact to be determined by the President or
chairmen. The use of this power to tackle filibustering would not be

likely to succeed but rather to encourage further abuses of procedure.

Procedure if Rules of Procedure do not provide

84.

85.

86.

Rule 92 provides that:

“In any matter not provided for in these Rules of Procedure, the
practice and procedure to be followed in the Council shall be such as
may be decided by the President who may, if he thinks fit, be guided
by the practice and procedure of other legislatures.”

The way the President has interpreted and given effect to Rule 92 is, in
my view, lawful, fair and proportionate. He has used the power only

where appropriate and necessary where the Rules do not otherwise

apply.

I have already advised against adopting a narrowly technical approach
to the Rules based on tabulated legalism. For example, in my view,
Rule 17 should be interpreted as empowering the President to suspend
rather than adjourn the meeting of the Council where this is reasonably
required. If this view were challenged, it would mean that the matter
of suspending rather than adjourning would not be provided for in the

Rules, and the Rule 92 power could be exercised.
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87. To take another example, Rule 57 applies to amendments that are to be
moved to bills in committee of the whole Council. In his ruling on the
Committee stage of the Legislative Council (Amendment) Bill 2012, the
President recalled that one Member had tabled 74 amendments, and
another Member had tabled 1,232 amendments. Both Members had
made it clear that their purpose in proposing so many amendments
was to prolong the Committee stage of the Bill so as to force the

Administration to shelve the Bill.

88. The President ruled that none of the amendments had breached Rule
57 and all were admissible and could be moved to the Bill. He saw no
prospect of the debate coming to an end. He consulted the Clerk to the
Council bore in mind his duty

“to strike a balance between the protection of the rights of individual
Members to speak in Council and the efficient conduct of business of
the Council as a law making institution.”

89. The President’s ruling sets out details of the advice he received (§§10-
19) with which I entirely agree. I also agree with the President’s

opinion (§§20-22).

90. I would hope and expect this approach to be approved by the CFA in
the pending appeal and advise that it is the correct approach in
tackling the problems created by filibustering under current political
circumstances.

Summary of advice

91. In my opinion:
a. The quorum requirement prescribed by Article 75 (1) of the
Basic Law (of not less than half of all Members of the Council)
applies to all meetings of the full body of Council (as distinct

from its Committees established under the Rules of Procedure).
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. The quorum requirement also applies to the proceedings of the
Committee of the Whole Council as well as to the Council, but
not to other committees with lower quorum requirements. It
applies not only whenever a vote on a bill or an amendment to a
bill or on any other motion is taken but to the meeting resulting

in a vote.

The Council may not decrease the quorum for meetings of the
full body of the Council below one half of all its Members since

that would be contrary to Article 75 (1).

. The quorum requirement cannot be limited to particular
junctures, such as only when a vote is taken, or when
considering particular types of business since that would be
contrary to the clear language of Article 75 (1) applying the

requirement to meetings and not to parts of meetings.

. The quorum requirement cannot be limited where it is used to
filibuster; it is an objective requirement regardless of the
political move or intention of the Member making a quorum call
and it would exceed the President’s powers were he to disallow

quorum calls made with the intention to filibuster.

It would be futile to attempt to tackle the problems of
filibustering by seeking to amend the Rules, since apparently
there would not be sufficient support within the Council to do

SO.

. Even if it were politically possible to amend the Rules, it is

unlikely that this would solve the problems of filibustering
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without a change in the current political culture that has
enabled filibustering to flourish. The President’s interpretation
could be challenged and other means found to undermine his

authority.

. Because the Rules do not enable the problems to be dealt with in
any other way, and because it is unlikely that suitable
amendments to the Rules can be made, the President is fully
justified in using the discretionary powers conferred by Rule 92
to decide upon the practice and procedure to be followed in the
Council, guided, if he thinks fit, by the practice and procedure

of other legislatures.

The President’s rulings under Rule 92 will develop a body of
internal law and practice that is unlikely to be successfully
challenged in the courts if the President invokes the Rule only
where the exigencies of the situation reasonably require him to
do so, and if he acts fairly without apparent or actual bias, after

consulting the Members.

Where appropriate and necessary, the President may use the
Rule 92 power to set a timetable for a debate, or to close a debate,

or to suspend a meeting instead of adjourning the Council.

. It is within the wide discretion vested in the President for him to

decide that it is more proportionate to suspend a meeting
instead of adjourning the Council, for example, to enable
discussion to take place about the handling of business,

timetabling, etc.
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l. Inmy view, Rule 17 gives him the power to suspend rather than
to adjourn, but if that is not the case the President may exercise

the Rule 92 power.

m. It would not be a proportionate use of the power under Rule 92
(and under the Basic Law) to prevent Members from leaving a
meeting unless with good reason, such as the need to attend
another committee meeting, or to prevent Members from
leaving a meeting halfway through unless with good reason

given to the President.

Conclusion

92. If necessary I should be glad to advise to clarify or amplify my views.

LORD LESTER OF HERNE HILL QC

Blackstone Chambers
Temple
London EC4Y 9BW

30th June 2014
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THE LEGISLATIVE COUNCIL, FILIBUSTERS AND QUORUM-BUSTING

SUPPLEMENTAL ADVICE

1. Iam asked to advise further on tackling abuses of procedure by
Members, including filibustering. The problems confronting the
President and the Council are political as well as legal problems. I am
not an expert in the politics of Hong Kong but make these suggestions

in the hope that they may be useful.

2. The freedom of speech of Members is a vital freedom but it does not
justify abuses of procedure done to bring the business of the Council to
a halt.. That is why the Westminster Parliament is able to deal with
such abuses without violating the vital common law privilege that

protects the legislature.

3. Quorum-busting and other forms of filibustering need to be countered
by the majority of Members who presumably do not approve of the
disruptive tactics of a small minority intent on making it impossible for
the Council to function. The problem can be tackled only if Members
attend meetings dutifully to ensure the meetings are and remain

quorate and support the President in his decisions..

4. Members have rights and privileges but as the Basic Law recognizes
they also have responsibilities. For example, the Basic Law provides
that, if Members are absent from meetings for three consecutive
months with no valid reason, or if they are censured for misbehavior or
breach of oath, the President must, under Article 79, declare that they

are no longer qualified for office. Article 79 (1) specifically refers to a



Member’s “duties”. The reference to “no valid reason” for absence
indicates the intention that the President has the power to require
Members to give reasons for non-attendance when they are requested

to do so by the President.

. Article 104 of the Basic Law requires Members to take the oath when
assuming office. When a Member takes the oath he or she swears “to
uphold the Basic Law” and to “serve the HKSAR “conscientiously,
dutifully, in full accordance with the law, honestly and with integrity” :
Oaths and Declarations (Amendment) Ordinance 1997, Schedule 2,

Part 5.

. A Member who fails without good reason to attend after having notice
of a meeting of the Council requiring attendance is not upholding the
quorum requirement in Article 75 of the Basic Law. His or her absence
facilitates quorum busting and other forms of filibuster. A two-thirds
majority is required by Rule 94A to disqualify a Member from office
for misbehavior/breach of oath under Article 104. If Members fail to
attend meetings they disable the Council from being able to maintain

proper discipline.

A Member who deliberately filibusters to undermine the ability of the
Council to function effectively abdicates his or her function as
lawmaker and such deliberate and persistent conduct may be in breach

of Article 75 of the Basic Law and of his or her oath.

. The President may wish to consider drawing these matters to the
attention of Members. He may also wish to set an agenda for next

Wednesday’s meeting that includes a strict timetable, including the



10.

11.

12.

13.

time allocated for each item of business and the time when he expects

the business to conclude.

He may wish to remind Members in advance that the quorum
requirements of the Basic Law can only be given effect if Members
attend, and that when they took the oath on becoming Members they
accepted the duty to attend and ensure a quorum for meetings in

accordance with the Basic Law..

The President may wish to consider indicating that he will introduce a
public register of attendance and non-attendance and will require all
Members to give written reasons for non-attendance that will be
published in the Register. He may also consider requesting the leaders
of each party to promote compliance with the quorum requirements of

the Council by introducing a whipping system.

The President may also wish to consider indicating that he regards
deliberate quorum-busting and other forms of filibustering, or
disobedience to his rulings (for example, to discontinue a speech under
Rule 45 (1)) in breach the duty on all Members to comply with the Basic

Law.

I am asked to clarify my advice in the light of Rule 14 (5) read with
Rule 17 (2).. Under Rule 14 (5) the President may at any time suspend a

meeting or adjourn the Council.

However, Rule 17 (2) provides that the President must adjourn the
Council if a quorum is not present after fifteen minutes have expired.

Rule 17 refers only to the adjournment not the suspension of a meeting.



14.

15.

16.

17.

18.

If Rule 17 (2) is read literally, the President must adjourn the Council
without question put where there is no quorum after fifteen minutes
have expired. However, I do not consider that such a literal and
restrictive interpretation is appropriate, whether in interpreting the
Basic Law or the Rules made under the Basic Law. It is important to
avoid a legalistic and restrictive approach. Rule 17 should not be read
as limiting the general power in Rule 14 (2) and should be interpreted
as permitting suspension rather than adjournment where this is

reasonably required for the effective working of the Council.

The express powers and functions given to the Council under the Basic
Law carry with then all those powers that are necessary to make
effective the exercise of the powders and functions so granted. The
word “necessary” in this context means “reasonably required” rather

than “absolute necessity”: Cheng Kar-Shun, §209.

In my view, a similar approach applies to the powers and functions
given to the President in relation to the quorum requirements and the
efficient discharge of the business of the Council and the Committee of

the Council.

If the President considers that a suspension rather than an
adjournment is reasonably required, for example to give more time in
attempting to achieve a quorum rather than adjourning that is a
proportionate way of making the quorum requirement effective, and,
in my view, it is lawful. It is the opposite of circumventing the quorum

requirement imposed by the Basic Law.

If the President were to suspend the meeting to defeat the quorum

requirement that would of course be in breach of the Basic Law. But



19.

20.

21.

what I had in mind was a situation in which an adjournment was
appropriate in order to encourage Members to attend and make the
meeting quorate. In my experience as a member of the upper house of
the Parliament of Westminster, it is sometimes sensible to suspend
proceedings to give more time to locate absent Members and seek to

make up a quorum or enable business to continue.

I have explained that the Rules need to be interpreted flexibly to
promote the effectiveness of the Council avoiding the trap of legalism
and rigidity. The reason I have advised that the power exists by
necessary implication is because it would assist in obtaining the
requisite quorum to suspend than to adjourn until another day,
reading the Rules purposively and in accordance with common sense

and the principle of proportionality.

The exercise of the power to suspend rather than adjourn does not of
course solve the problem of incessant quorum calls when a meeting
resumes after suspension - what is termed “quorum busting” in the
USA. That is why I have advised (§91j) that, where appropriate and
necessary, the President may use the Rule 92 power to set a timetable

for a debate, or to close a debate, or to suspend a meeting.

If filibustering continues on 9 July, and the President is unable to
persuade Members to maintain an effective Council, this situation
needs to be drawn to the attention of the CFA in the pending appeal
with a request for the CFA to give a ruling that such conduct violates
the Basic Law. But such a ruling is unlikely by itself to solve the

underlying political crisis.



22. As a matter of political reality, if half the Members are unwilling to
protect the Council against filibustering, the President will not be able
to save it from gridlock. That is why I have made the suggestions at the

outset of this supplemental advice.

LORD LESTER OF HERNE HILL QC
Blackstone Chambers

Temple

London EC4Y 9BW

5th July 2014



Bfgx XI
Appendix XI

Re: Legislative Council (Quorum) 00 0CROP39/16-1700 001 O
LC Paper No. CROP 39/16-17

JOINT ADVICE

L, We refer to the Instructions to Counsel dated 20 February 2017 whereby we
are asked to advise on 8 issues set out therein. We do not repeat the factual

background set out in our Instructions.

Question (a): Whether the quorum requirement under Article 75 of the Basic Law
(“BL") applies throughout a meeting of the Legislative Council (“LegCo”) or can be
limited to particular junctures or stages of a LegCo meeting, for example, at the

beginning of each meeting, or when a division is claimed by Members

2. BL 75 provides as follows:-

“The quorum for the meeting of the Legislative Council of the Hong
Kong Special Administrative Region shall be not less than one half of
all its members.

The rules of procedures of the Legislative Council shall be made by the
Council on its own, provided that they do not contravene this Law.”

3 The Rules of Procedure (“RoP”) of the LegCo were made by the LegCo on 2
July 1998 pursuant to BL 75. RoP 17 sets out the quorum requirement:-

“(1)  The quorum of the Council and of a committee of the whole
Council shall be not less than one half of all its Members
including the President or Chairman.

(2) If the attention of the President is drawn to the fact that a
quorum 1is not present, he shall direct the Members to be
summoned. If after 15 minutes have expired a quorum is not
present, he shall adjourn the Council without question put.

3) If the attention of the Chairman in committee of the whole
Council is drawn to the fact that a quorum is not present, he
shall direct the Members to be summoned. If after 15 minutes
have expired, a quorum is not then present the Council shall be



resumed and the President shall adjourn the Council without
question put.

4 If from the number of Members present at a division, including
those who abstained from voting, it appears that a quorum is
not present, the division shall be invalid, and the procedure
prescribed in subrule (2) or (3) shall be followed.

(5) The question on which the Council is adjourned under subrules
(2), (3) and (4) shall stand over until the next meeting.”

4, In our view, the quorum requirement under BL 75 applies throughout a LegCo
meeting, and there is no room to argue that the quorum requirement could be
limited to particular junctures or stages of a LegCo meeting (for example at

the beginning of the meeting or when a division is claimed by Members).

5 RoP 17(2) provides that if, in the course of a LegCo meeting, the President’s
attention is drawn to the fact that a quorum is not present, he is mandated
(“shall”) to direct the Members to be summoned; and if a quorum is not
present after 15 minutes, the President is mandated (“shall”) to adjourn the
meeting without question put (i.e. without the need to ask all those members

who are present to make a decision: “#& 48 £} 3# #% ;7). This shows that the

quorum requirement must be maintained throughout the whole LegCo meeting

given the President is mandated to adjourn an inquorate meeting,.

Question (b): If the quorum requirement under BL 75 applies throughout a meeting of
LegCo, whether a quorum is presumed to be present (“presumption of quorum”)
where no Member draws to the attention of the President of LegCo (*“President ”) that
a quorum is not present or where no division is claimed, and thereby the meeting may

continue to transact the business on the agenda

6. At common law, any business transacted at a meeting when a quorum is not
present 1s invalid (unless the company’s articles provide otherwise, see Re
Hartley Baird Ltd. [1955] Ch 143 for an example of a quorum being required
only at the beginning of the meeting). In the UK, however, Parliamentary

procedure provides a general exception to the rule, for matters transacted in



the House of Commons are validly effected notwithstanding the absence of a
quorum, until that fact is brought to the notice of the Speaker or Chairman as
the case may be, and there is a “count out”™: The Law of Meetings, 5" edition,
Sir Sebag Shaw & Judge Dennis Smith, p.71; see also the 18" edition (1971)
of Erskine May Parliamentary Practice at p.299 (stating the position before

the abolishing of “‘counting™ in 1971: paragraph 10 below) as follows:-

“Formerly at the meeting of the House it was the duty of the Speaker to
ascertain whether a quorum was present: but when he had taken the
chair, that responsibility rested upon the House ... (emphasis added)

LegCo adopts the same model. The Chinese text of RoP 17(2) is particularly
illuminating. It provides: “4o #} Jf €3 IR A R LA A$ - MA Ad L
HEEERRELTF > LA EREPASLTEZHRE R 3. The word “@”
demonstrates that a LegCo meeting may carry on despite the absence of a

quorum until someone brings it to the President’s attention. Otherwise the

phrase “ & A& 3% & £ % 2 i s will be rendered otiose.

Whilst not as plain and obvious as the Chinese text, the English text of RoP
17(2) 1s consistent with our interpretation above. The openings words “If the
attention of the President is drawn to the fact that a quorum is not present”
confirm that the lack of quorum, per se, does not grant an adjournment of a

LegCo meeting: the President’s attention must first be drawn to it.

Our view is further reinforced by RoP 47(1)(b) and 47(2)(b) which set out the
procedure when the President puts a question to the Council for its decision by
a show of hands. If the President, according to his judgment, states whether or
not he thinks the required majority of Members present are in favour of the
question, then subject to a challenge to his statement by a Member claiming a
division, he shall declare the question to have been so decided. The validity of
the decision rests upon the President’s judgment as to the requisite majority. It
does not depend on the presence / absence of a quorum at the time the

President declares the decision in the absence ot a challenge by a Member.



10.

The wording of the Standing Order No.36(3) (1968 version) based on which

RoP 47(1)(b) was modeled was in even clearer terms:-

“The President or Chairman may, according to his judgment of the
number of voices on either side, then state that he thinks the Ayes have
it or that he thinks the Noes have it, as the case may be; and if no
Member challenges his statement as provided in the next succeeding
paragraph he shall declare the question to have been so decided.”
(emphasis added)

“Counting” was abolished in the House of Commons in 1971 and the Standing
Order contains restrictions against making quorum calls. However, the
abolition of “counting” as the means of ascertaining the absence of a quorum
does not detract from the discussion above. We consider, by analogy, that so
long as the absence of a quorum has not been drawn to the attention of the
President, the business transacted at the meeting of LegCo will not be affected
and the meeting may continue to transact the business on the agenda. Such an
understanding of the procedure is entirely consistent with RoP 17(2). Rather
than resorting to such notion as “presumption of quorum™, this is a matter of

interpretation of the RoP as to when a quorum count is necessitated.

Question (c): In respect of (b), if there is no presumption of quorum, whether the

President, when presiding over a meeting of LegCo in the exercise of his power and

Junction under BL 72(1), has the duty under BL and/or the RoP to ascertain that a

quorum is actually present throughout the meeting

11.

The powers and functions of the President are set out in BL 72 as follows:-

“(1)  To preside over meetings;

(2) To decide on the agenda, giving priority to government bills for
inclusion in the agenda;

(3) To decide on the time of meetings;
(4) To call special sessions during the recess;

(5) To call emergency sessions on the request of the Chief
Executive; and



12,

13;

(6) To exercise other powers and functions as prescribed in the
[RoP].”

None of the above powers and functions imposes any duty on the President
actively to ascertain that a quorum is present throughout a LegCo meeting (see
also paragraph 6 above: once the President presided over a LegCo meeting, it

is up to Members of the Council to raise a quorum challenge).

Nor does RoP impose any such duty on the President. In fact, RoP 17(2) tends
to suggest that the President may leave it to others to bring to his attention the
lack of the requisite quorum in the course of a LegCo meeting. Certainly, it
could be the President himself who notices the lack of quorum and brings that

to his own attention, but this is a far cry from imposing any duty on the

President to ascertain a quorum is present throughout a meeting.

Question (d): If there is no presumption of quorum, whether a meeting of LegCo will

have to be adjourned at the juncture when it is inquorate

14.

RoP 17(2) provides the answer. A meeting is not automatically adjourned “at
the juncture when it is inquorate”. Rather, if the lack of quorum is brought to
the President’s attention, Members shall be summoned, and if after 15 minutes

the requisite quorum is still not attained, the meeting shall then be adjourned.

Question (e): If there is a presumption of quorum, whether the presumption is

rebutted at the time when the attention of the President is drawn to the fact that a

quorum is not present or until the expiration of the 15-minute quorum call under RoP

17(2) and (3)

15.

We refer to paragraphs 6 to 10 above. As and when the President’s attention
is drawn to the fact (or in the event of the President himself notices) that the
meeting lacks quorum, no further business should or can validly be transacted.
If the requisite quorum is not attained during a LegCo meeting, the meeting
will remain inquorate until the requisite quorum is present. It is unnecessary

to analyse the question in terms of rebuttal of presumption of quorum.



Question (f): If the quorum requirement under BL 75 applies throughout a meeting of
LegCo, whether the validity of the proceedings of LegCo would be affected if it is
subsequently found that LegCo business has been transacted and decided upon
without a quorum actually present at the meeting, for example, where bills were
passed by LegCo pursuant to RoP 47(1)(b) based on the judgment of the President

without a division being claimed by Members

16. We refer to paragraphs 6 to 10 above. We do not consider that the validity of
the proceedings would be subsequently vitiated so long as attention of the
President has not been drawn to the absence of a quorum. We do not consider
that decisions reached by President’s judgment of a majority pursuant to RoP
47(1)(b) would be invalidated so long as his attention has not been drawn to
the lack of a quorum (for example by raising of a point of order). That is to be
contrasted with the calling of a division. RoP 17(4) provides that a division

shall be invalid if the requisite quorum is not present during the voting,.

Question (g): Where a point of order is raised under RoP 17(2) for a lack of quorum
and Members are thereby summoned, whether LegCo can continue ransacting
business during the period of quorum call in view of the quorum requirement under

BL 73

17. The answer is no. The purpose of a point of order under RoP 17(2) is to
question and ascertain quorum and at that point the President’s attention is
drawn to the question of quorum. If the requisite quorum is not attained
within 15 minutes the meeting will have to be adjourned without question put.
It would defeat the purpose of RoP 17(2) if the LegCo could continue to

transact business and make decision during the period of quorum call.

Question (h): Whether the quorum requirement under BL 75 only applies to the

Council but not to a committee of the whole Council

18. Committee of the whole Council was modeled on the committee of the whole

th

House in the UK which emerged at the beginning of the 17 century. As



explained by the learned editors of McKay and Johnson, Parliament and

Congress: Representation and Scrutiny in the Twenty-First Century at p.430:-

“Committees of the whole House emerged in England at the beginning
of the seventeenth century, in the context of the struggle between the
monarch and Parliament over the right to levy taxes, sparked off by
what the Houses saw as royal profligacy. The specific reason for the
creation of this new parliamentary organ is unclear. It may be that the
Commons feared that the Speaker might reveal details of their debates
to the King. Alternatively, the House may simply have been seeking a
Jorum in which debate was attended by less formality. Lastly, when
royal intimidation became intolerable, retreat from the Palace of
Westminster to the safety of the more sympathetic City perhaps made a
great deal of sense. That was not something the House itself could
readily do — or not without substantially raising the political
temperature — but a Committee, even one comprising all Members,
might and did. Whatever their origin, Committees of the whole House
were subsequently seen to be so useful that they survived the
Restoration of the Monarchy in 1660.” (emphasis added)

19. A good summary of the nature of the committee of the whole Council is set
outin [7.11]-[7.13] of “4 Companion to the history, rules and practices of the
Legislative Council of the HKSAR " (published by the LegCo) as follows:-

“Committee of the whole Council

7.11  When describing the procedures of Council meetings, it is
necessary also to explain how the Council and a committee of the
whole Council carry out their work at the same Council meeting. In
the Hong Kong Legislature, a committee of the whole Council
comprises all Members of the Council with the President acting as
Chairman. The dual chairmanship of the President in Hong Kong is a
unique arrangement since the chairmanship in the committee of the
whole House in other legislatures which also adopt the Westminster
model is not taken up by the Speaker but by another presiding officer.
This unique arrangement, adopted from the pre-1997 Legislature, owes
more to expediency than to any special principle. [t is not easy for an
observer of a Council meeting to distinguish the proceedings of the
Council from those of the committee of the whole Council as they both
meet at the same venue and their businesses appear on the same
Agenda.

7.12 A committee of the whole Council has the power to make
amendments to a bill, including adding new clauses and new schedules
provided that such amendments are admitted for consideration by the
President acting as Chairman of the committee of the whole Council in
accordance with the Rules of Procedure. According to the 3-reading
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22,

legislative process provided in the Rules of Procedure, a bill is
commilted to a committee of the whole Council (or a select committee
if so decided by the Council or directed by the President) after a
motion for the second reading of the bill has been agreed io by the
Council.

7.13  In a committee of the whole Council, Members are addressed
as “members” (& 8 ) and the President as “the Chairman” (£ 8 &
J#). Almost all rules of speaking, decorum and order, voting and other
procedures set out in Parts H (Rules of Speaking), I (Rules of Order)
and J (Voting) of the Rules of Procedure which apply to the Council
also apply to a committee of the whole Council. The only difference is
that in commitiee of the whole Council, as an exception to the general
rule that Members may only speak once on a question, a member may
speak more than once.” (emphasis added)

As the learned editors in Law of the Hong Kong Constitution (2™ ed.) put it at
[9.026]-]9.029], the LegCo “transforms itself” into the committee of the whole
Council after the motion of the second reading of a bill has been agreed to. At
the “Committee Stage” each clause of a bill is debated and voted on separately
with no limit on the number of times each Member may speak, and upon
completion the committee of the whole Council “transforms itself back to
Council” and moves to the third reading. In short, the committee of the whole

Council is no different from the Council itself.

While there is little doubt that the quorum requirement in BL 75 applies to
meetings of the Council, BL 75 does not state expressly whether it applies also

to the committee of the whole Council.

In this regard, we have some reservation as to view expressed by Lord Lester
QC who at [64] of his Advice (dated 30 June 2014) stated that “by parity of
reasoning” with the decision of Cheng Kar Shun v Li Fung Ying [2011] 2
HKLRD 555, BL 75 “must be interpreted as requiring the same quorum for
the committee of the [whole] Council as for the Council”. We are not entirely
convinced that Cheng Kar Shun can be relied upon for such a conclusion. It
seems to us that Cheng Kar Shun stands for little more than the proposition
that as a matter of language, “Legislative Council” in different Articles of the

BL (in that case, BL 73) is capable of meaning the LegCo functioning as a full
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24.

body or through its committees, “as the individual context may require”: [143].

Thus the phrase “meeting of the LegCo” in BL 75 could cover a meeting of

the committee of the whole Council. It does not mean that it must so cover.,

BL is to be interpreted by construing the language used in the text to ascertain

the legislative intent as expressed in the language in the light of its context and
purpose: Director of Immigration v Chong Fung Yuen (2001) 4 HKCFAR 211
at 2231 (per Li CJ).

We take the view that it is most unlikely that the drafters of BL 75 intended

the quorum requirement therein to cover only meeting of the Council but not

the committee of the whole Council, when:

(1)

2)

)

considering the fact that the committee of the whole Council was
modeled on the committee of the whole House in the UK, and the
historical origin of the latter (see paragraph 18 above, in particular the
reference “the House may simply have been seeking a forum in which

debate was attended by less formality”);

committee of the whole Council has the same membership as the

LegCo, i.e. all LegCo members;

after the motion of the second reading of a bill has been agreed to,
pursuant to RoP 535, the process of debating and voting on each clause
of the bill together with any amendment(s) to the bill takes place at the
meeting of the committee of the whole Council pursuant to RoP 56, 57
and 58. This process is certainly an important and clearly an integral
part of the legislative process by the LegCo, effectively signifying the
endorsement of each clause of the bills by the whole Council itself

(although proceeding in the committee of the whole Council);



(4) the quorum for both the Council and the committee of the whole
Council was the same immediately prior to the handover, and it is

unlikely that the drafters of BL intended to effect any change.

25. We have set out what we can helpfully advise at this stage. If anything arises

from our advice above, we are happy to advise further if necessary.

/f’/f’*’-#o‘

Ambrose Ho SC

Dated this 8" day of May 2017.

Sir Oswald Cheung’s Chambers

LA~

Jonathan Chang
Temple Chambers

10



Re: Legislative Council (Quorum)
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Dated this 8" day of May 2017.

LO&LO
7" Floor, World-Wide House
19 Des Voeux Road Central
Hong Kong
Tel: 2523 8181
Faw: 2810 3551
Ref: CPY:LC:KCH 118724

Attn: Mr C P Yen / Ms Linda Chan
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