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Purpose 
 
 This paper provides a brief account of the past discussions of the Panel on 
Administration of Justice and Legal Services ("the Panel") concerning the 
Arrangement on Reciprocal Recognition and Enforcement of Civil Judgments in 
Matrimonial and Family Cases by the Courts of the Mainland and of the Hong 
Kong Special Administrative Region ("Matrimonial Arrangement").   
 
 
Background 
 
2. According to the Administration, the Matrimonial Arrangement 
establishes a mechanism for reciprocal recognition and enforcement of civil 
judgments in matrimonial and family cases between the Hong Kong Special 
Administrative Region and the Mainland, thereby providing better safeguards to 
families, in particular, parties to cross-boundary marriages and their children.  It 
will also enhance the legal co-operation and juridical relations between Hong 
Kong and the Mainland in civil and commercial matters. 1   A copy of the 
Matrimonial Arrangement is (Chinese version only) in Appendix I. 
 

                                                           
1 Details are set out in LC Paper No. CB(4)1275/16-17(01). 
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3. At present, Mainland judgments on matrimonial and family matters are 
generally not recognized and enforceable in Hong Kong 2 .  Neither does 
Mainland law expressly provide for the recognition and enforcement of Hong 
Kong judgments on matrimonial and family matters in the Mainland.  
 
4. In view of the increasing number of cross-boundary marriages and related 
matrimonial matters, the Administration observed that there existed a pressing 
need to establish a bilateral arrangement between Hong Kong and the Mainland 
to provide for reciprocal recognition and enforcement of civil judgments on 
matrimonial and family matters.  The Panel was first briefed on such a need at 
its meeting on 23 May 2011 and concluded that the Administration should work 
out such an arrangement with the Mainland as soon as possible.  Thereafter, the 
Administration had held several rounds of working meetings with the Mainland 
side during which issues arising from the differences in the legal frameworks 
within which the two legal systems operate have been discussed thoroughly.  
 
5. On 27 June 2016, the Administration launched a seven-week public 
consultation concerning a possible arrangement with the Mainland on reciprocal 
recognition and enforcement of judgments on matrimonial and related matters 
("the Proposed Arrangement") and, on the same day, briefed the Panel on this 
and sought members' views on the issues raised in the consultation paper.  
Specifically, the Department of Justice ("DoJ") invited public views on its 
preliminary proposals on eight issues, namely,  

 
(a) the principal types of judgments (including divorce, maintenance 

and custody orders) to be covered in the Proposed Arrangement;  
 
(b) whether "divorce certificate" obtained through the registration 

procedure in the Mainland should be included in the Proposed 
Arrangement;  

 
(c) whether orders for property adjustment should be included;  
 
(d) whether to include power of variation of maintenance orders by the 

courts in the place where the orders are sought to be enforced;  
                                                           
2  The exceptions include non-Hong Kong divorces recognised under Part IX of the 

Matrimonial Causes Ordinance (Cap. 179) and adoptions given legal effect under section 17 
of the Adoption Ordinance (Cap. 290).  Family matters are also expressly excluded from the 
scope of the Arrangement on Reciprocal Recognition and Enforcement of Judgments in 
Civil and Commercial Matters by the Courts of the Mainland and of the Hong Kong Special 
Administrative Region Pursuant to Choice of Court Agreements between Parties Concerned 
(關於内地與香港特別行政區法院相互認可和執行當事人協議管轄的民商事案件判決
的安排), signed in July 2006 and took effect as from August 2008. 
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(e) whether other orders should be included in the Proposed 
Arrangement;  

 
(f) the jurisdictional basis of the parties to an application for reciprocal 

recognition and enforcement of civil judgments; 
 
(g) the level of courts to be covered in the Proposed Arrangement; and  
 
(h) the finality of judgments. 
 

6. The Panel was then briefed on 19 December 2016 on the outcome of the 
above consultation and the main response of the Administration to the related 
issues.  After that, the Administration further discussed with the Mainland side 
and sought further views and comments from the relevant stakeholders on 
various issues arising from the Proposed Arrangement. 
 
7. On 22 May 2017, the Administration briefed the Panel on the key features 
of the Matrimonial Arrangement which included the finalized proposals to 
address the eight issues covered in the public consultation in paragraph 5 above.  
The Government signed the Matrimonial Arrangement with the Supreme 
People's Court on 20 June 2017.   
 
 
Past discussions 
 
8. Members of the Panel, the Hong Kong Bar Association ("the Bar 
Association") and the Law Society of Hong Kong ("the Law Society") generally 
welcomed and supported the establishment of a bilateral arrangement between 
Hong Kong and the Mainland to provide for reciprocal recognition and 
enforcement of civil judgments on matrimonial and family matters.  Their major 
views and concerns expressed at previous Panel meetings are summarized in the 
ensuing paragraphs.  
 
Enforcement issues 
 
9. Members were concerned about the enforcement issues of the 
Matrimonial Arrangement, in particular, maintenance orders, child  access and 
guardianship, etc.  Some members expressed the concerns that the courts in the 
Mainland might give orders granting the custody of siblings to a different parent, 
thereby splitting up the siblings, while this might not be the case in Hong Kong.   
 
10. To provide better safeguards to parties of cross-boundary marriages and 
give due regard to the best interests of children, there was a view that DoJ 
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should consult the Immigration Department on the arrangements in handling 
custody cases across the borders and liaise with the Social Welfare Department 
("SWD") to follow up on issues arising from the mutual recognition and 
enforcement of judgments and/or orders, especially those relating to the welfare 
of children.  Also, both the Administration and the Mainland side should set up 
channels for the parties in need to seek assistance and advice on enforcement 
issues.   
 
11. The Administration advised that widening the scope of the current regime 
to facilitate reciprocal enforcement of maintenance orders would be one of the 
main focuses under the Matrimonial Arrangement.  Regarding child access and 
guardianship, the focus of the consultation paper was on issues relating to 
"abduction", i.e. children being "wrongfully removed or retained".   
 
12. The Law Society suggested that in dealing with parental child abduction 
cases, the Administration could make reference to the Hague Convention on the 
Civil Aspects for International Child Abduction ("Hague Abduction 
Convention") which adopted the concept of habitual residence, instead of 
custodial right of the parents as the sole connecting factor. 3   A member 
concurred with the above suggestion.  
 
13. Based on its understanding that parental child abduction was not 
recognized from the Mainland law perspective, the Law Society suggested that 
the Administration should avoid using the word "abduction".  In the view of the 
Law Society, if one parent took a child away from the existing care of another 
parent, this incident could be referred as "wrongful removal and retention of the 
child" from their place of habitual residence.  The Law Society also suggested 
that the Matrimonial Arrangement should include the cooperation for the return 
of children who had been wrongfully removed or retained by another parent 
across the border.    
 
14. In response, the Administration agreed to explore the suggestion of 
adopting the concept of habitual residence in dealing with parental child 
abduction cases and would try its best to reach agreement with the Mainland on 
this issue.    The Administration also pointed out that the various enforcement 
issues raised by the Panel, the Law Society and the Bar Association boiled down 
to the question of "mutual recognition" and assured that the Administration 
would strive to work out an effective mechanism with the Mainland counterparts 

                                                           
3 According to the Law Society, the objective of Hague Abduction Convention was to ensure 

that children who had been wrongfully removed from the country of their habitual residence 
were returned to that country for the courts there to make substantive decisions concerning 
their welfare.  
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to address the issues concerned.  The Administration also advised that DoJ had 
been maintaining on-going discussions with the stakeholders, including SWD. 
 
Transfer and division of properties and assets 
 
15. At the meetings held on 27 June and 19 December 2016, the Bar 
Association, the Law Society and a few members raised particular concern that 
orders for transfer and division of properties were difficult to enforce against for 
most of the cases and urged the Administration to look into the above issues.  
There was a view that the Administration should make clear to the Mainland 
counterparts the legal principles under the common law system adopted by Hong 
Kong and highlight the mutual benefits for the communities of both sides in 
widening the current regime on reciprocal enforcement of judgments.   
 
16. In response, the Administration advised that reference could be made to 
the approach adopted in the arrangement concerning mutual enforcement of 
arbitral awards, which had been working well.  
 
17. According to the Administration, the Matrimonial Arrangement signed 
with the Mainland side covered orders in personam for transfer of property and 
orders for sale.  Since the concept of property ownership in a marriage under the 
Mainland law was different from that under the Hong Kong law, the 
Matrimonial Arrangement includes a provision to the effect that a Mainland 
judgment ordering that a property be vested in one party to the marriage will be 
deemed to mean, for the purpose of enforcement in Hong Kong, an order for 
transfer of the property to that party.    
 
Power of variation of maintenance orders 
 
18. The Law Society was of the view that any variation to the maintenance 
orders should be determined by the court which made the original order.  
According to the Administration, the Matrimonial Arrangement did not include 
a power on the part of the requested court to vary maintenance orders made by 
the original court.   
 
Service of petition of divorce  
 
19. At the Panel meeting held on 19 December 2016, the Bar Association and 
a member raised concern about the issues arising out of the procedural 
differences between Hong Kong and the Mainland in the service of petition for 
divorce.  They asked whether the Administration would consider making any 
relevant legislative amendments and/or explore a mutually recognized way of 
service with the Mainland counterparts.  The Administration noted the above 
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concerns and indicated that it would further consider the matter with a view to 
initiating a discussion with the Mainland.  
 
Difference in the legal systems and related principles/procedures between Hong 
Kong and the Mainland 
 
20. Some members expressed concern as to the difficulty in establishing a 
mechanism for reciprocal recognition and enforcement of matrimonial 
judgments owing to the very different legal principles, concepts, administrative 
or civil procedures in dealing with commercial and matrimonial matters in Hong 
Kong and the Mainland, for example, enforcement of custody orders and orders 
for transfer and division of matrimonial assets.  The Bar Association also 
highlighted the importance of "mutual recognition and enforcement". 
 
21. The Administration advised that in working out the arrangement with the 
Mainland counterparts, the Administration would ensure that a close dialogue 
would be maintained between both sides when problems arose in relation to the 
implementation of the arrangement and that both sides would strive to explore 
ways to reconcile the differences in the legal framework within which the two 
legal systems operated.    
 
22. Some members expressed concern that due to the differences in legal 
principles and civil procedures between Hong Kong and the Mainland, a more 
financially able party to a cross-boundary marriage might try to start a cause of 
action and obtain a judgment in the Mainland in his/her favour and then seek to 
enforce the judgment in Hong Kong, or might try to affect the judgments of the 
Mainland courts by means of bribes.   
 
23. The Administration advised that according to the Proposed Arrangement, 
if the Mainland court considered that the recognition and enforcement of the 
Hong Kong judgment was manifestly contrary to the basic legal principles of 
Mainland law or the social and public interests of the Mainland; or the Hong 
Kong court considered that the recognition and enforcement of the Mainland 
judgment was manifestly contrary to the basic principles under the law of Hong 
Kong or the public policy of Hong Kong, the recognition and enforcement of 
such judgment would be refused under the Proposed Arrangement.  In addition, 
if the judgment involved a child, the court should take into account the best 
interests of the child in deciding the application of the ground of refusal 
mentioned above.  Furthermore, if the judgment was obtained by fraud, the 
recognition and enforcement of such judgment would also be refused under the 
Proposed Arrangement.   
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Implementation timetable 
 
24. Members in general urged for an early conclusion of an arrangement 
between Hong Kong and Mainland and asked about the timetable for the 
implementation of the Matrimonial Arrangement.   
 
25. The Administration advised that the Matrimonial Arrangement will come 
into effect after both sides have completed their respective internal procedures.  
Specifically it will be implemented in the Mainland by way of a judicial 
interpretation and in Hong Kong by way of legislation.  The Matrimonial 
Arrangement does not have any retrospective effect.  
    
 
Latest position 
 
26. The Administration will consult the Panel on the Mainland Judgments in 
Matrimonial and Family Cases (Reciprocal Recognition and Enforcement) Bill 
as well as the proposed way forward at the Panel meeting scheduled for 
26 March 2018.  According to the Administration, the Bill, which seeks to 
implement the Matrimonial Arrangement, will be refined taking into account the 
result of the consultation, with a view that the Bill be introduced into the 
Legislative Council in mid-2018. 
 
 
Relevant papers 
 
27. A list of relevant papers is in the Appendix II. 
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