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Secretariat: G2 Floor, High Court, 38 Queensway, Hong Kong

DX-180053 Queensway |

Telephone: 2869 0213  Fax: 2869 0189

Dr. Hon Priscilla LEUNG Mei-fun, SBS, JP

Chairman

Panel on Administration of Justice and Legal Services

Legislative Council Complex

1 Legislative Council Road, Central

Hong Kong
Dear %{J el & y

E-mail: info@hkba.org Website: www.hkba.org

19 September 2018

Re: Concerns in relation to the Length of Remands

Please find a copy of the Note from the Hong Kong Bar Association dated 19 September
2018 to the Panel on Administration of Justice and Legal Services in relation to the Length of

Remands.

The Hong Kong Bar Association urges that the AJLS Panel should inquire into whether a

system can be devised under which such records can be maintained.

Thank you.

Cc: Mr, Harry Tsang

Yours sincerely,

Chairman

(Judiciary Administration, Room G121, High Court Building, 38 Queensway, Hong Kong).
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HONG KONG BAR ASSOCTATION

Note to the Panel on Administration of Justice and Legal Service

in relation to the Length of Remands

A member of the Bar expressed concern about the length of time it takes
to get criminal cases on for trial and the consequences for defendants

who are remanded in custody.

In relation to this matter, on 18 April 2018, the Bar Council by way of
letter to the Judiciary Administration raised its concerns over the length
of remands. The Bar Council requested, inter alia, the following

information from the Judiciary Administration:-

(1) Facts and figures that show the length of remands for the High
Court, the Distict Court and the Magistrates’ Courts respectively in

the past five years.

In a letter dated 21 August 2018 (“21 August Letter”), the Judiciary
Administration replied. In the letter, the author claimed that the
Judiciary do not maintain statistics on the remand period of defendants
in custody and the information as requested is thus not readily available.
They had studied if the required information can be made available from
their case management system, but as the current design of the system is
to keep data only on case basis, it is not feasible to compile the
information as requested due to system constraints. A copy of the Letter
from the Judiciary Administration dated 21 August 2018 is enclosed

herewith as Enclosure A.



The Correctional Services Department (‘CSD’) maintains figures on the
prison population but does not appear to include information on remand

cases. See; https://www.csd.gov.hk/english/statistics/statistics.shtml

The Hong Kong Bar Association (‘HKBA®) considers that it is
important to know these figures. The absence of this data raises concern
on the length of remands because it is not possible to say whether some
remands are of such a length that a defendant’s rights under Articles
5(3) [trial within reasonable time for persons detained] and 11(2)(b)
[trial without delay] of the Hong Kong Bill of Rights Ordinance, Cap.
383 are being compromised. A copy of Article 5(3) and 11(2)(b) of the
Hong Kong Bill of Rights Ordinance are enclosed herewith as

Enclosure B.

It should be possible to devise a system under which such information is
made available. When such information is to hand, it would be possible
to see whether remands in custody are for an overlong period and

whether trials are being concluded within a reasonable time.

We note that in England & Wales such information can be made
available because of the requirement that remands in custody should not
normally exceed fixed periods, depending on the age of a defendant and
the court of trial. See the regime of custody time limits established under
the Prosecution of Offences Act 1985 and the Criminal Procedure Rules.
See also the requirement in Scotland that remands must not exceed 140

days in the Criminal Justice (Scotland) Act 2016.

Other countries produce comprehensive information on prison
populations including remand prisoners. See: Australian Bureau of
Statistics, “4517.0 - Prisoners in  Australia, 2017" -
http://www.abs.gov.au/ausstats/abs(@.nsf/mf/4517.0




9. The Hong Kong Bar Association urges that the Panel on Administration
of Justice and Legal Service (“AJLS”) should inquire into whether a
system can be devised under which such records can be maintained.

Dated: 19 September 2018

HONG KONG BAR ASSOCIATION



Enclosure A
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FEFREGE Our Ref:
HERBEYR Your Ref: GC/al /049

21 August 2018

M Philip Dykes SC
Chairman
Hong Kong Bar Association
LG2 Floor
High Court
38 Queensway
Hong Kong

Dear Mr Dykes SC,

Concerns over Length of Remands

Thank you for your letter dated 18 April 2018 addressed to the
Judiciary Administration. It has been referred to me for handling.

The Judiciary Administration is well aware of your concerns about
defendants who are remanded in custody. It has all along been our principle
and practice that where there is a request for statistics concerning the
administration of justice and they are readily available, the Judiciary will
provide the Government, the media and other requesters with the relevant
statistics.

The Judiciary however do not maintain statistics on remand period
of defendants in custody and the information as requested is thus not readily

FWHEISYE 38 Queensway, Hong Kong
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available. 'We have further studied if the required information can be made
available from our case management system. However, as the current
design of the system is to keep data on case basis, it is not feasible ta compile
the information as requested due to system constraints.

Thank you for your kind attention.

Yours sincerely,

(Hatry Tsang)

for Judiciary Administrator
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Article 5
Liberty and security of person

Everyone has the right to liberty and security of person. No
one shall be subjected to arbitrary arrest or detention. No one
shall be deprived of his liberty except on such grounds and in
accordance with such procedure as are established by law.

Anyone who is arrested shall be informed, at the time of
arrest, of the reasons for his arrest and shall be promptly
informed of any charges against him.

Anyone arrested or detained on 2 criminal charge shall be
brought promptly before a judge or other officer authorized
by law to exercise judicial power and shall be entitled to
trial within a reasonable time or to release. It shall not be the
general rule that persons awaiting trial shall be detained in
custody, but release may be subject to guarantees to appear
for trial, at any other stage of the judicial proceedings, and,
should occasion arise, for execution of the judgment.

Anyone who is deprived of his liberty by arrest or detention
shall be entitled to take proceedings before a court, in order
that that court may decide without delay on the lawfulness
of his detention and order his release if the detention is not
lawful.

Anyone who has been the victim of unlawful arrest or
detention shall have an enforceable right to compensation.

[cf ICCPR Art. 9}
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Hong Kong Bill of Rights Ordinance

213 FENE 2-14
¥ 383 %= T B K Section B Cap. 383
[cf. ICCPR Art. 13]
B Article 10
FEAEFRPEE R AT A M RF] Equality before courts and right to fair and public hearing
ANEERSCARE Z A - BBFPE - F A SHBEENE All persons shall be equal before the courts and tribunals. In the
HEFSEHSNATAER  EARSE IR Aege determination of any criminal charge against him, or of his rights
FEMNEARER - BRSERI MG Z AL - A HEFR and obligations in a suit at law, cveryone shall be entitled to a
Bl 2l SR EHESARLSESH TR RS fair and public hearing by a competent, independent and impartial
AR ARSI SN ML BRI E Y RER » tribunal established by law. The press and the public may be
%Eﬁfﬁﬁﬁﬁﬁ%%%ﬂ%?jz%gﬁ?};—%ﬁ  EERRED excluded from all or part of a trial for reasons of morals, public
FHILXE  LEMERFRN T LEHEN  NSRE order (ordre public) or national security in a democratic society, or
ZHREEARER - when the interest of the private lives of the parties so requires, or
[ EEBB A 7\ RS FIRIB A R TS L5 49 40T -+ —f ) to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of
justice; but any judgment rendered in a criminal case or in a suit
at law shall be made public except where the interest of juvenile
persons otherwise requires or the proceedings concern matrimonial
disputes or the guardianship of children.
[cf: ICCPR Art. 14.1]
Btk Article 11
MRS A IR AR F Rights of persons charged with or convicted of criminal offence
(—) ZRMEEEZA REUCEETHRELUN  ERELE (1}  Everyone charged with a criminal offence shall have the right
38 to be presumed innocent until proved guilty according to law.
(=) #WAWEREREN  HE - BEETEES TIIRER
fEZ R —
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Hong Kong Bill of Rights Ordinance

2-15 g Part Il 2.16
%5 383 & BefE Section 8 Cap. 383
() FMEDIHEBE®R S SIS REREdH (2) In the determination of any criminal charge against him,
(Z) BTFRSZEREEEMN S M i everyone shall be entitled to the following minimum
S AT - guarantees, in full equality—
(F5) IIENS% » FEMEIEHE (a) to be informed promptly and in detail in a language
] — A . e which he understands of the nature and cause of the
(T) SEES REESHRELEIMEASE: & chage against him:
SIREREEAT - RS IR SRR AT . - :
HILNER - fEAHISE NSRS A NBEEE (b) to have adequate time and facilities for the preparation
FIBAME » Bt o of his defence and to communicate with counsel of his
. , A S e own choosing;
(R) BRERMEBMEEA - ISR AR R o
25 AT B 5T A B ST HEEFES ; {c) to be tried without undue delay;
(D) MR B R A e s e 2 B s {(d) to be tried in his presence, and to defend himself in
Y person or through legal assistance of his own choosing;
e 2 e s to be informed, if he does not have legal assistance, of
(&) Fiesaiaims aMHaense - this right; and to have legal assistance assigned to him,
(=) PEFEZEH EESNEEREEFEERTSES in any case where the interests of justice so require, and
MEERZRF - without payment by him in any such case if he does not
(H) SLHEILIEE  GHESE LRARMREE N EERA R have sufficient means to pay for it;
BRI - (e) to examine, or have examined, the witnesses against
(7)) BRBIAHELE OGRS SRR DFE him and to obtain the attendance and examination of
’ ﬁ, TS AR S T A S I - (R witnesses on his behalf under the same conditions as
IR RERNEE  EHEAASREHE witnesses against him;
BHESD R RIATARH S AFEfEZ IR - (f) to have the frec assistance of an interpreter if he cannot
() BT AR BRI B A2 R S B ) 5 7 TR o i understand or speak the language used in court;
JERERE - NERE AT TR AR - (g) not to be compelled to testify against himself or to
[EEIBC AN RARFIFIE A F B LN ) -0 » — A ] confess guilt

(3) In the case of juvenile persons, the procedure shall be such
as will take account of their age and the desirability of
promoting their rehabilitation.

(4) Everyone convicted of a crime shall have the right to his
conviction and sentence being reviewed by a higher tribunal
according to law.
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When a person has by a final decision been convicted of a
criminal offence and when subsequently his conviction has
been reversed or he has been pardoned on the ground that
a new or newly discovered fact shows conclusively that
there has been a miscarriage of justice, the person who has
suffered punishment as a result of such conviction shall be
compensated according to law, unless it is proved that the
non-disclosure of the unknown fact in time is wholly or partly
attributable to him.,

No one shall be liable to be tried or punished again for an
offence for which he has already been finally convicted or
acquitted in accordance with the law and penal procedure of
Hong Kong,

[cf ICCPR Art. 14.2 to 7]

Article 12

No retrospective criminal offences or penalties

No one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute a
criminal offence, under Hong Kong or intemational law, at
the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time
when the criminal offence was committed, If, subsequent to
the commission of the offence, provision is made by law for
the imposition of a lighter penalty, the offender shall benefit
thereby.

Nothing in this article shall prejudice the trial and punishment
of any person for any act or omission which, at the time
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