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BEECE] a DEPARTMENT OF JUSTICE
TEEEBERL ’ - "" Legal Policy Division
' 5/F., East Wi
BERPHETREREIGR Justicaesplaclgg
S 18 Lower Albert Road
REBCH ORISR Central, Hong Kong

S - 852-3918 4799
Fax: 852-3918 4799

AF#%k  OurRef: LP 155/00C
&K YourRef:  CB(3)M/MR
E¥#HEH  Tel No.: 3918 4018
13 April 2018

By Fax : 2810 1691
(Total 5 pages including this page)

Miss Lilian Mok

Senior Council Secretary (3)2
Legislative Council Secretariat
Legislative Council Complex

1 Legislative Council Road
Central

Hong Kong

Dear Miss Mok,

Proposed resolution under the Fatal Accidents Ordinance (Cap. 22)

Thank you for your letter of 28 March 2018, inviting the
Government’s views on whether Hon HUI Chi-fung’s proposed resolution
to amend the Fatal Accidents Ordinance (Cap. 22) (“FAQO”) is contrary to
Rule 31(1) of the Rules of Procedure of the Legislative Council (“RoP”) and
on the relevancy of the proposed resolution.

Fatal Accidents Ordinance

2 The long title of the FAO provides that the purpose of the
Ordinance is to “repeal and replace existing provision for the compensation
of dependants of persons killed as a result of tortious acts”. The FAO
enables actions to be brought for the benefit of specified categories of
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dependants for recovery of damages where the deceased, had he lived, could
have maintained an action in tort in respect of some wrongful act, neglect or
default. Section 4(3) of the FAO provides that, subject to specified
exception, the sum to be awarded as damages for bereavement
(“bereavement sum”) shall be $150,000. Section 4(5) of the FAO
empowers the Legislative Council (“LegCo”) to vary the bereavement sum
specified under section 4(3).

Review of the bereavement sum

3. The bereavement sum under section 4(3) of the FAO was last
revised to the current amount of $150,000 in 1997 (L.N. 144 0of 1997). Since
there was an overall deflation from 1997 to 2010, the amount was not
adjusted during this period. In 2014, the Department of Justice (“DoJ”)
commenced a review proposing a revised amount based on the inflation rate
but so far, consensus has not yet been reached with relevant stakeholders on
the review mechanism and thus on the revised amount.

Hon HUI’s proposed resolution

4. Hon HUI has given notice to move under section 4(5) of the
FAOQ, at the LegCo meeting of 9 May 2018, a proposed resolution to raise
the bereavement sum under section 4(3) of the FAO from $150,000 to
$220,000.

Admissibility of Hon. HUI’s proposed resolution
Charging effect

5. Rule 31(1) of RoP provides that “[ A] motion or amendment, the
object or effect of which may, in the opinion of the President or Chairman,
be to dispose of or charge any part of the revenue or other public moneys of
Hong Kong shall be proposed only by —



(a) the Chief Executive; or

(b) adesignated public officer ; or

(c) a Member, if the Chief Executive consents in writing to the
proposal.”

6. It has been established in previous rulings of the LegCo
President’ that a bill would have a charging effect under Standing Order 237,
if there is a proposal whereby “the Administration ‘would incur a liability or
a contingent liability payable out of money to be voted by Parliament’
(Legislative Council in Hong Kong) (Erskine May, 21* Ed., para. (a)(4) on
p. 714", It is also noted that in a former President’s ruling, the President
did not disagree with the then Counsel to the Legislature’s advice that
“[E]ven though the likely increased expenditure cannot be forecast with
accuracy (because there are many contingencies in the scenario ... ), S.0. 23
is worded in terms of an amendment which ‘may’ charge the revenue.
Hence, it is only nominal (or, in lawyers’ language, ‘de minimis’) additional
expenditure which can properly be ignored under S.0. 23.”*

7. The effect of Hon HUI’s proposed resolution is to raise the
bereavement sum specified under section 4(3) of the FAO from $150,000 to
$220,000 which has the same effect as the proposed resolution moved by
Hon Albert HO in 1997 to raise the bereavement sum from $70,000 to
$150,000. The then Attorney General’s Chambers (“AGC”) objected to the
proposed resolution on the ground of charging effect, invoking Standing
Order 23. Hon HO’s proposed resolution was eventually moved and passed,
apparently with no formal ruling from the then President on that proposed
resolution’s admissibility.

8. The FAO is not itself expressed to apply to the Government.
However, section 66(1) of the Interpretation and General Clauses
Ordinance (Cap. 1) makes it clear that an ordinance may also bind the State
(including the Government) if that “appears by necessary implication”. In

See for example, the President’s ruling on Employees” Compensation (Amendment) Bill 1996 dated 28
March 1996.

Standing Order 23 is substantially the same as Rule 31(1) of RoP.

The same principle is re-produced in Erskine May, 24th Ed. on p. 747.

Paragraph 6 of the President’s ruling on Employees’ Compensation (Amendment) Bill 1996 dated 28
March 1996.
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the case of the FAO, the necessary implication is that the Government might
by virtue of the Crown Proceedings Ordinance (Cap. 300) be liable for
tortious acts committed directly by the Crown itself or by its servants or
agents, and hence would be sued for damages for bereavement by
dependants of persons killed as a result of such tortious acts. Applying the
principles as set out in paragraph 6 above, there is a charging effect of Hon
would

(131

HUT’s proposed resolution, if carried, whereby the Government
incur a liability or a contingent liability payable out of money to be voted by
Parliament’ (Legislative Council in Hong Kong)”.” A contingent liability is
enough. Even though the likely increased expenditure cannot be forecast
with accuracy because there are many contingencies in the scenario, Rule
31(1) of RoP is worded in terms of an amendment which ‘may’ charge the
revenue. It is only nominal additional expenditure which can properly be
ignored under Rule 31(1) of RoP, which is unlikely to be the case in the
present scenario.

9. Having regard to Rule 31(1) of RoP, we submit that Hon HUI’s
proposed resolution should be ruled inadmissible.

Relevancy of the proposed resolution
10. We do not have any comment on the relevancy of Hon HUI’s

proposed resolution.

Referral to the AJLS Panel

11. The Government is committed to carrying out the review of the
bereavement sum in an expeditious manner. To this end, the LegCo Panel
on Administration of Justice and Legal Services (“AJLS Panel”) is, in our
view, the appropriate forum for the matter to be first properly discussed and
in order that the views of the LegCo Members be listened to, with the view
to facilitating the reaching of an early consensus on the revision of the
bereavement sum in order that a resolution be moved by the Government
with expedition.

> See footnote 3 above.
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12. Moreover, it should be noted that Hon HUI’s resolution was
proposed without any prior consultation with the Government or the
relevant stakeholders. We therefore take a strong view that it will be
premature for the resolution to be moved at the Council before any
discussion at the AJLS Panel. In this regard, you may wish to note that we
are in liaison in parallel with the Madam Chairman of the AJLS Panel in
order that the matter can be included as an agenda item at the first available
opportunity.

Yours sincerely,

; S
( Ms Adeline Wan )
Senior Assistant Solicitor General (Policy Affairs)

c.c. Ms Kitty Choi, JP, Director of Administration

#468201 —v4
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