File Ref: B&M/2/1/12C

LEGISLATIVE COUNCIL BRIEF
International Organizations (Privileges and Immunities) Ordinance
(Chapter 558)
INTERNATIONAL ORGANIZATIONS
(PRIVILEGES AND IMMUNITIES)
(NEW DEVELOPMENT BANK) ORDER

INTRODUCTION
At the meeting of the Executive Council on 13 March 2018, the
Council ADVISED and the Chief Executive ORDERED that the
International Organizations (Privileges and Immunities) (New
Development Bank) Order (“the Order”), at Annex, be made under
section 3 of the International Organizations (Privileges and Immunities)
Ordinance (Cap.558) (“the Ordinance”), to give effect to the relevant
provisions of the Agreement on the New Development Bank (“the
Agreement”) pertaining to the status, privileges and immunities of the New
Development Bank (“NDB”) and its personnel in Hong Kong.

JUSTIFICATIONS
2.
Established by the Agreement in 2014, the NDB is a multilateral
development bank founded with the purpose to mobilise resources for
funding infrastructure and sustainable development projects in BRICS1,
other emerging market economies and developing countries, thereby
complementing the existing efforts of multilateral and regional financial
institutions for global growth and development. The NDB has five
members, covering all BRICS countries. The NDB commenced operation
in February 2016, with its headquarters situated in Shanghai, China.
3.
Articles 28 to 34 and 36 of the Articles of Agreement of the New
Development Bank (“AoA”), annexed to the Agreement, provide for the
status, immunities, privileges and exemptions of the NDB and its
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BRICS consists of China, Brazil, Russia, India and South Africa.

personnel to enable the NDB to fulfil its purpose and carry out its functions.
Article 35 of the AoA expressly requires all members of the NDB to make
effective in their own territory all such provisions. It is incumbent upon
China, as a member of the NDB, to apply the relevant provisions to its
territory.
4.
Under Article 13 of the Basic Law, the Central People’s
Government (“CPG”) shall be responsible for foreign affairs relating to the
Hong Kong Special Administrative Region (“HKSAR”). The conferment
of privileges and immunities on international organisations is an act falling
within the ambit of foreign affairs. When consulted on the application of
the Agreement to the HKSAR, we have indicated to the CPG that the
Government has no objection to its application to the HKSAR. The
Agreement has applied to the HKSAR since August 2017.
5.
In line with the established practice, we need to give effect to the
provisions of the Agreement in relation to the legal status, privileges,
immunities and exemptions of the NDB and its personnel by local
legislation. Pursuant to section 3 of the Ordinance, the Chief Executive in
Council may, by order in the Gazette, declare that the relevant provisions
relating to the status, privileges and immunities of the NDB and its
personnel have the force of law in the HKSAR.

THE ORDER
6.
The Order seeks to recognise the legal status of the NDB in the
HKSAR, and to accord the privileges and immunities as provided under
the Agreement in our legal framework. The main provisions of the Order
are set out as follows –
(a) Section 3 declares that the provisions of the AoA as specified in
the Schedule to the Order have the force of law in the HKSAR;
and
(b) The Schedule contains the provisions of the AoA that are to
have the force of law in the HKSAR, viz –
(i)

Article 28 which relates to the recognition of the status,
immunities, exemptions and privileges to the NDB in the
territory of each member of the NDB to fulfil its purpose
and carry out its functions;
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(ii)

Article 29 which relates to the legal personality of the
NDB;

(iii)

Articles 30 to 32 which relate to the immunity of the NDB
from relevant judicial proceedings, and the privileges and
immunities in respect of, among others, its property and
assets, archives and documents and official
communications;

(iv)

Article 33 which relates to the immunity of the NDB’s
personnel from relevant legal process with respect to acts
performed in their official capacity, and their privileges
and immunities in respect of, among others, immigration
restrictions;

(v)

Article 34 which relates to the exemptions of the NDB and
its personnel in respect of taxation; and

(vi)

Article 36 which relates to the waiver of immunities,
privileges and exemptions exercisable by the NDB.

7.
These immunities, privileges and exemptions are commensurate
with the functions of the NDB as a multilateral development bank.

LEGISLATIVE TIMETABLE
8.
The Order will be published in the Gazette on 29 March 2018.
According to section 34 of the Interpretation and General Clauses
Ordinance (Cap. 1), the Order will be tabled before the Legislative Council
on 11 April 2018. Subject to negative vetting by the Legislative Council,
the Order will come into operation on 1 June 2018.

IMPLICATIONS OF THE PROPOSAL
9.
The Order is in conformity with the Basic Law, including
provisions concerning human rights. The Order will not affect the current
binding effect of the Ordinance. It has no civil service, economic,
productivity, environmental, sustainability, family or gender implications.
Additional workload, if any, arising from the enforcement of the Order will
be absorbed by the relevant departments with existing resources.
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10.
The Order will in theory have financial implications as it grants
exemption from taxation to the NDB and its personnel. However, since the
NDB does not plan to set up any office in the HKSAR, we do not expect
any revenue forgone arising from the exemption from taxation and
customs duties for the NDB and its personnel as proposed in the Order. It
has been an established practice for the HKSAR to provide tax exemption
to international organisations of similar nature.

PUBLIC CONSULTATION
11.
We issued an information note to the Legislative Council Panel
on Financial Affairs in February 2018 to inform members of this
legislative initiative.

PUBLICITY
12.
We will issue a press release upon the issuance of this brief.
A spokesperson will be available to answer media and public enquiries.
ENQUIRIES
13.
Enquiries relating to this brief can be directed to Ms Eureka
Cheung, Principal Assistant Secretary for Financial Services and the
Treasury (Financial Services), at 2810 2067.

Financial Services and the Treasury Bureau
28 March 2018
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Annex

