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Legislative Council Brief
Offences against the Person Ordinance (Cap. 212)

Offences against the Person (Amendment) (Extra-territoriality) Bill
Introduction

Legislative Council Member Alvin Yeung intends to introduce the Offences
against the Person (Amendment) (Extra-territoriality) Bill to the Legislative Council
(LegCo), which will empower the Special Administrative Region government (SAR
government) and the Hong Kong judiciary to deal with Hong Kong permanent residents
and individvals who ordinarily reside in Hong Kong and who are suspected of criminal
behaviour relating to murder, manslaughter and attempt to murder in regions which
Hong Kong has not signed any extradition or mutual legal assistance in criminal matters
agreement with, wherein mvest!gatlon prosecmon and trial can be conducted under
Hong Kong law enforcement and judicial procedures.

Objectives

In February 2018, a Hong Kong woman travelled to Taiwan accompanied by a
Hong Kong man, during her trip she was murdered by the said man. He escaped to
Hong Kong after the incident.

Since Hong Kong and Taiwan have not signed any extradition and/or mutual legal
assistance in criminal matters agreement, thc SAR government was unable to transfer
the suspect under the Fugitive Offenders Ordinance (Cap. 503) and the Mutual Legal
Assistance in Criminal Matters Ordinance (Cap. 525) to Taiwan for investigation and
wrial by Taiwanese law enforcement agencies and judiciary.

On 26 March 2019, the Chief Executive in Council passed the Fugitive Offenders
and Mutual Legal Assistance in Criminal Matters Ordinance (Amendment) Bill 2019
(the “government bill™), and introduced the bill at the LegCo Meeting on 3 April for
first and second reading.

The government bill recommends setting up‘a new mechanism which enables the
SAR government to transfer anyone in Hong Kong to regions which has not signed an
extradition and/or mutual legal assistance in criminal matters agreement with Hong
Kong on a case-by-case basis. This new arrangément will enable to SAR government

16:834 ' 96%

# 5/ 186

P.00%




25-04-19;16:30

25-APR-2019

1o transfer individuals in Hong Kong who are suspected to have committed crimes in
China on China’s request. Given China’s judicial system has for a long time been
perceived as falling short in meeting an adequate standard of rule of law, Hong Kong
citizens, professionals, journalists, businesses both local and foreign, and many foreign
governments have expressed strong opposition and/or reservations. The Taiwanese
authorities also indicated that they will not process the murder case in Taiwan involving
two Hongkongers according to the mechanism recommended by the government bill.

The Hong Kong Bar Association published a submission on 3 April expressing
opposing view to the government bill, and recommending the SAR government 1o
consider amending other ordinances so to enable Hong Kong law enforcement agencies
and judiciary to investigate and try suspects who are physically in Hong Kong and
allegedly commiued crimes outside Hong Kong.

The present Crimes Ordinance (Cép. 200) (CO) stipulates that som'e‘offcnces‘ even
if they took place abroad, Hong Kong has extra-territorial jurisdyiction over them and
may investigate and try for erimes naking place outside Hong Kong. For example, the
SAR government cited section 153P of the CO and laid criminal charges against three
Hongkongers who scxually assaulted minors in Guangzhdu, China, Yunnan, China, and
Thailand in 2007, 2010, and 2017 respectively. All the aforementioned defendants were
found guilty and sentenced tojail.' -

It is widely recognised that the rule of law and judiciary of Hong Kong are
excellent. Moreover, since both the suSpect and the victim of the murder case in Taiwan
arc Hongkongers, the SAR government should take up responsibility and exercise its
jurisdiction over the case by dealing with it in Hong Kong’s judicial system. Amending
present laws to enable Hong Kong to deal with murder cases abroad involving
Hongkongers is indeed more appropriate and practical than the mechanism
recommended by the govémment bill. Also, Hong Kong citizens, chambers of
commerce both local and foreign, and foreign governments are morc likely to accept
this solution. '

Recommendations

I suggest making amendments to the Offences against the Person Ordinance (Cap.
212) (OAPO) similar to section 153P of the CO, thus empowering the SAR government

' The case numbers of these cases are HCCC 189/2006, ESCC 684/2010 and HCCC 138/2017.
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1o investigate and prosecute under present law enforcement and judicial procedures
suspects who are Hong Kong permanent residents or ordinarily reside in Hong Kong,
and who are suspected of committing one or more of the eight offences listed in the
OAPO relating to murder, manslaughter, and attempt 10 murder.

The amendment bill

The main clause of the amendment bill adds a new section after OAPO section 9,
which deals with the acts of Hong Kong permanent residents or individuals ordinarily
residing in Hong Kong which constitute an offence under section 2, 7, 9A, 10, 11, 12,
13, and 14 in the ordinance had they taken place in Hong Kong, whereto the SAR
govenment may conduct prosecution and the Hong Kong court can conduct trial.

Enquiries

For enquiries concerning this brief, please contact Legislative Council Member
Alvin Yeung.

Legislative Council Member
Alvin YEUNG
April 2019
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Offences againsl the Person (Amendment) (Extra-leriloriality) Bill

Offences against the Person (Amendment) (Extra-lerritoriality) Bil
Part 1
Ciause 1 1

Offences against the Person (Amendment) (Extra-
territoriality) Bill

Contents
Clause Page

Part

Preliminary

. SHOT HHE wovveercereneenienern 2
Fart 2
Asmentdments lo Offences against the Person Ordinance

2. OfTences against the Person Ordinance amended....covvvcrevcennes 3

3. Subheading and section added.............. -3

A BILL
To

Amend the Offences against the Person Ordinance lo make provisicn
for exira-temritorsial effect of offences related to homicide and
serious offences against the persen; and to provide for related
maliers.

Enacled by the Legislative Council.

Part 1
Preliminary

1. Short tille

This Ordinance may be cited as the Offences against the Person
(Amendment) (Extra-teritoriality) Bill 2019,
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Offences against the Person (Amendment) {Extra-territoriality) 8ill
Parl 2
Clause 2

Offences against the Person (Amendment) (Extra-tersitorniality) Bill
Part 2
Clause 3 3

Part 2

Amendments to Offences against the Person
Ordinance

2. Offences against the Person Ordinance amended
The Offences agamst the Person Ordinance (Cap. 212) is
amended as sel out in this Part.

3. Sublieading and scction added
Afer Section 53—

Add
“Extra-territeriality
S5A. Extra-lerritarial effect of effences relating lo
homicide, ete.
(1) Where—

(a) a person who is a2 Hong Kong permanent resident
or who ordinarily resides in Hong Kong commits
any ac! cutside Hong Kong; and

(b) the acl would have constituted an offence under
any of the provisions specified in subsection (2)
had it been commilted in Heong Kong,

then the person shall be guilty of that offence.
(2) The provisions referred lo in subsection (1)(b) are—

(a) an offence under the following provisions of this
Ordinance—

section 2 (murder)
section 7 (manslaughler)
seclion 9A  (genocide)

section [G {administering  poison  or
wounding with intent to
murder)

section 11 (destroying or damaging
building with infent to murder)

section 2 (setiing fire or casling away
ship with intent to murder)

section 13 (altempting 1o administer
poisen, or shooting, or
atltempting (o shoot or drown,
etc., with intent to murder)

section 14 (attempting lo commit murder
by means not specified)

(b) the following provisions of this Ordinance
apply—
seclion § {excusable homicide)

section 8A  (altemalive verdicts)”
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Offences againsl the Person (Amendmenl) (Exira-terriloriality) Bill
Explenatory Memorandum
Paragraph 1 4

Explanatory dMemorandnom

The object of this Bill is to amend the Offences against the
Person Ordinance (Cap. 212) to make provision for extra-
territorial effect of effences related to hemicide and serious
offences againsl the person; and to provide for related malters.

2. This bill has 3 clauses.
3. Clause | sets oul the short title.
4. Clause 3 adds subheading and section 55A io the Offences

against the Persoa Ordinance (Cap. 212) lo provide for the
extra-lerritorial effect of offences relaled to homicide and
serious offences againsi the person.
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