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Explanatory Notes
Residential Care Homes (Elderly Persons) (Amendment) Bill 2018

1. The current amendment bill seeks to amend the Residential Care Homes (Elderly
Persons) Ordinance (Cap. 459) (Ordinance) and the Residential Care Homes
(Elderly Persons) Regulation (Cap. 459 sub. Leg. A) to require the licensee of a
residential care home for the elderly be a natural person and that the Director of
Social Welfare must consider a list of elements of the license applicant regarding
the person’s character, past financial, criminal and professional records, including

any records of non-compliance of the Ordinance.

2. Inthe past five years, the Licensing Office of Residential Care Homes for the
Elderly and the Licensing Office of Residential Care Homes for Persons with
Disabilities (collectively referred to as "Licensing Offices") of the Social Welfare
Department (SWD) received each year on average a total of about 300 complaints
relating to residential care homes for the elderly (RCHEs) and residential care
homes for persons with disabilities (RCHDs). In terms of subject matter, the
above complaints received mainly involved care services (about 40 per cent),
management (about 15 per cent), meals, environment and facilities (about 10 per

cent), and manpower arrangements (about 10 per cent), etc.'

3. As atend of June 2018, there are 736 licensed RCHESs. There are 655 RCHEs
licensee registered by Body Corporate”, which represents nearly 90%, of all
licensees. The remaining licensees are partnership (7.06%) and solo

proprietorships (3.94%).

4. Since the majority of RCHEs licensees are operated and registered as a body
corporate, the principals can continue to operate the business even when the
RCHE’s license is revoked, so long as they can transfer the license to another
body corporate under their control. Under the current ordinance, the principals do

not hold any individual liability in managing or operating residential care homes.

5. In 2015, the Tai Po RCHE Cambridge was widely reported to have made

elderly residents waited nakedly for showers without regards for their privacy and

! Labour and Welfare Bureau-Replies to LegCo Questions: Improving service quality of private
residential care homes for the elderly and for persons with disabilities:
https://www.lwb.gov.hk/eng/legco/11012017 3.htm

? The paper of 7th meeting of Working Group on the Review of Ordinances and Codes of Practice for
Residential Care Homes (20 July 2018):

https://www.swd.gov.hk/storage/asset/section/2970/en/2018 7 20 paper.pdf



dignity. The Director of Social Welfare (DSW) later refused its license renewal
application. The RCHE was reopened later under a new name with the licensee
registered under an offshore company. The media reported that the principals of

this offshore company were the ones involved in the scandal.’

6. In United Kingdom, it requires only “fit and proper persons” can become
directors of RCHEs in section 5 of Health and Social Care Act 2008 (Regulated
Activities) Regulations 2014, which sets out the requirements including the
individual is of good character, be able to properly perform tasks that are intrinsic
to their role and have the necessary qualifications, competence, skills and
experience. In addition, there are grounds of unfitness specified to the individual

. 4
licensee.

7. In Hong Kong, liquor licensee must be a natural person. The draft Bill makes
references to the municipal services appeals board in section 17 of the Dutiable
Commodities (Liquor) Regulations (Cap. 109B). A liquor license is only issue to
an applicant who “is a fit and proper person” to hold the license, which is only
granted to a natural person. This provided for a clear individual liability and legal

responsibility of the licensee in managing the licensed premises.

8. The Education Ordinance (Cap. 279) in Hong Kong also requires schools to
appoint or elect “Managers” (5 2) and “Supervisor” (5 5) as part of the
management authority and that the managers and supervisors are “a person”. It is
also specified in the law that school managers and supervisors should be “fit and

proper” persons.

9. Thus, the draft Bill seeks to enhance measures of the granting RCHE licenses in
order to provide better quality control and protection to residents that are frail,
vulnerable, and unable to protect themselves. In addition to requiring the
applicant to be a natural person, specific requirements relating to the applicant are
listed for the DSW’s consideration in the application for and issue of certificates
of exemption or licenses. In addition, the DSW must consider the conviction
records of the proposed employees (home manager or health workers) in the issue

of certificates of exemption or licenses.
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* The Health and Social Care Act 2008 (Regulated Activities) Regulations 2014
https://www.legislation.gov.uk/ukdsi/2014/9780111117613/schedule/4



10. The draft bill should be enforced simultaneously with the Residential Care
Homes (Persons with disabilities) (Amendment) Bill 2018.

Nov 6, 2018



Explanatory Notes
Residential Care Homes (Persons with disabilities) (Amendment) Bill
2018

1. As at end of June 2018, there were 311 licensed Residential Care Homes for the
Disabled (RCHDs). There are 303 RCHDs Body Corporate licensees',
representing 97.4% of all such care homes. The remaining types of licensees are
partnership (0.32%) and solo proprietorships (2.25%).

2. The vast majority of RCHDs are licensed and operated by body corporate. As in
the situation of RCHESs, licensee can evade individual responsibilities and
punishments even when it violates the law. The principals can also continue their
business easily as soon as they apply another license under and new body
corporate. If they choose to, they can also hide their identity by using an offshore
body corporate as the licensee. This situation is well demonstrated in the private
RCHE:s.

3. It should be noted that the current Ordinances for RCHEs and RCHDs allow
licensee under either Ordinance can operate either a RCHE or a RCHD. In other
words, the license for one kind of care home allows the operator to run both kinds

of care home. This is why the current draft bill has to reflect all amendments
made to the RCHE:s.

4. Thus the draft bill should be enforced simultaneously with the Residential Care
Homes (Elderly Persons) (Amendment) Bill 2018.

Nov 6, 2018

! The paper of 7th meeting of Working Group on the Review of Ordinances and Codes of Practice for
Residential Care Homes (20 July 2018):
https://www.swd.gov.hk/storage/asset/section/2970/en/2018 7 20 paper.pdf



1.

Explanatory Notes
Offences against the Person (Amendment) Bill 2018
The current draft bill seeks to amend the Offences against the Person Ordinance

(Cap. 212) (Ordinance) to criminalize the ill-treatment or neglect of a person with

disabilities or an elderly person and to impose a penalty on the offender.

There is inadequate legal protection for persons with disabilities and elderly
persons from abuses in Hong Kong. Although the Procedural Guidelines for
Handling Elder Abuse Cases (Revised August 2006), which was issued by Social
Welfare Department (SWD), included the act of neglect as one kind of elder abuse,
the Offences Against the Person Ordinance (Cap. 212) does not include neglect as
an offence. The Ordinance has included offences such as physical abuse, including
wounding or inflicting grievous bodily harm (section 19), assault occasioning
actual bodily harm (section 39) and common assault (section 40). In addition,
SWD has also issued the Procedural Guidelines for Handling Abuses of Mentally
Disabled/Mentally I1l Case Work (in Chinese only (EIHERFEE fE HR B
MNEZETAEF55]) and the concepts of ill-treatment and neglect are included in it.
However, the Ordinance has yet to incorporate such offenses against persons with
disabilities in it. Therefore, when incidents that involved neglect can be
classified as elder abuse or abuse of persons with disabilities according to the
SWD Guidelines, they are handled without a legal basis.

3. Children and juveniles are at present protected under a dedicated legislation of the

Offences against the Person Ordinance (Cap. 212) (27) Ill-treatment or neglect by
those in charge of child or young person, which makes it an offence “if any
person over the age of 16 years who has the custody, charge or care of any child
or young person under that age willfully assaults, ill-treats, neglects, abandons, or
exposes such child or young person or causes or procures such child or young
person to be assaulted, ill-treated, neglected, abandoned or exposed in a manner
likely to cause such child or young person unnecessary suffering or injury to his
health (including injury to or loss of sight, or hearing, or limb, or organ of the
body, or any mental derangement) such person shall be guilty of an offence and
shall be liable—(a) on conviction on indictment to imprisonment for 10 years; or

(b) on summary conviction to imprisonment for 3 years...”

The current draft bill seeks to extend such protections of children and juveniles to
persons with disabilities and elderly persons.
Nov 6, 2018
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