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Motion under Article 73(5) and (10) of the Basic Law of
the Hong Kong Special Administrative Region of
the People’s Republic of China
to be moved by Hon Claudia MO
at the Council meeting of 24 October 2018

Wording of the Motion

That, pursuant to Article 73(5) and (10) of the Basic Law of the Hong
Kong Special Administrative Region of the People’s Republic of China,
this Council summons the Chief Executive of the Hong Kong Special
Administrative Region (“HKSAR”) Mrs Carrie LAM, the Secretary for
Security Mr John LEE and the Director of Immigration Mr Erick TSANG
to attend before the Council on 21 November 2018 to produce all relevant
papers, books, records or documents and to testify or give evidence in
relation to the incident of the HKSAR Government’s refusal to renew, for
no reason, the work visa of Mr Victor MALLET, Vice President of the
Foreign Correspondents’ Club, Hong Kong and Asia news editor of the
Financial Times, thereby causing concerns locally and internationally that
the HKSAR Government suppresses freedom of the press and freedom of
speech through political means.
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CHIEF =ECRETARY
FOR ADMINISTRATIONS OFFI(E

12 October 2018

The Hon Andrew LEUNG Kwan-yuen, GBS, JP
President

Legislative Council

Legislative Council Complex

1 Legislative Council Road

Central

Hong Kong

Dear President,
Motion under Article 73(5) & (10) of the Basic Law

The Goverament noted that Hon Claudia Mo has given
notice to move a motion at the Council meeting of 24 October 2018 under
Article 73(5) & (10) of the Basic Law to summon the Chief Executive
(*CE™)., Secretary for Security and Director of Immigration to attend
before the Council on 21 November to produce relevant documents and
to testify or give evidence in relation to an incident of the Government’s
refusal to renew the work visa of an individual. I write to register the
Government’s position against the inclusion of the motion in the Agenda
on grounds of constitutional principles and appeal to you to rule the
motion out of order.

From the constitutional perspective, the Government is of
the view that the power of the Legislative Council (*LegCo™) under
Article 73(10) of the Basic Law to summon persons concerned to testify
or give evidence does not apply to the CE.  Our arguments, which are not
exhaustive as such, are set out in the ensuing paragraphs.

The CE, as the head of the Hong Kong Special
Administrative Region (“HKSAR”) under Article 43 of the Basic Law,
has a special constitutional position and status under the Basic Law. ~ She
has been given a wide range of constitutional powers and functions under
Article 48, extending beyond what is mere administration of the
executive authorities of the HKSAR, in respect of which she is
accountable to the Central People’s Government and the HKSAR.



£

The relationship between the Government, headed by the CE,
and LegCo is one of regulation and coordination under Articles 64 and 73
of the Basic Law, subject to the principle of an executive-led political
system with the CE, as head of the HKSAR, being the lynchpin of such a
political system under the Basic Law.

These principles and provistons manifest an intention on the
part of the Basic Law that the CE, as the head of the HKSAR, should not
be subject to personal compulsion before LegCo. They point to the
non-application to the CE of LegCo’s power and function to summon
under Articles 73(10) of the Basic Law.

The above reasoning is also in line with the constitutional
relationship between the CE and LegCo as reflected in Rule 8 of the
Rules of Procedure of LegCo, which recognises that the CE may attend
meetings of LegCo “at [her] discretion”.

To conclude, let me emphasise again that as the head of the
HKSAR, the CE has constitutional responsibilities which make 1t
inappropriate, and incongruent with the design of the Basic Law, for her
to attend before the Council to testify or give evidence. 1 sincerely urge
vou to take into account the above and rule the motion out of order.

Yours sincerely,

( Matthew Cheung Kin-chung )
Chief Secretary for Administration

cc  Secretary General, Legislative Council
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LegCo Office of Claudia Mo

Andrew Leung, B 3
(FUlEsEOR

President, . )
" English version only)

Legislative Council
Oct 15,2018
Dear Mr Leung,

Regarding the wording of my motion in question and in view of the
government’s political opinion on the matter, as well as the apparent fact that
the President would as a result need to seek legal advice over the issue thus
delaying the tabling of the motion, I, as the motion mover on behalf of the
Legislature’s pro-democracy camp, would hereby notify the President that I
take out the reference to the Chief Executive in my original motion wording, in
order to enable the motion debate to take place as scheduled on October 24,

2018.

Sincerely,

Claudia Mo
Member

BRFETERE ] PIUEEES S 809 F Room 809, Legislative Council Complex, 1 Legistative Council Road, Central, Hong Kong

WL/ Tel 2 2856 1336 {88 /Fax 1 2T15 8020 WE / Email © contact@®msmo.hi
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Motion under Article 73(5) and (10) of the Basic Law of
the Hong Kong Special Administrative Region of
the People’s Republic of China
to be moved by Hon Claudia MO
at the Council meeting of 24 October 2018

Wording of the Motion

That, pursuant to Article 73(5) and (10) of the Basic Law of the Hong
Kong Special Administrative Region of the People’s Republic of China,
this Council summons the Secretary for Security Mr John LEE and the
Director of Immigration Mr Erick TSANG to attend before the Council
on 21 November 2018 to produce all relevant papers, books, records or
documents and to testify or give evidence in relation to the incident of the
Hong Kong Special Administrative Region (“HKSAR”) Government’s
refusal to renew, for no reason, the work visa of Mr Victor MALLET,
Vice President of the Foreign Correspondents’ Club, Hong Kong and
Asia news editor of the Financial Times, thereby causing concerns locally
and internationally that the HKSAR Government suppresses freedom of
the press and freedom of speech through political means.



