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Bills Committee on
Smoking (Public Health) (Amendment) Bill 2019

List of follow-up actions arising from the discussion
at the meeting on 18 March 2019

The Government’s response on the items raised by Members is set out as
follows.

Justifications for proposing a ban on alternative smoking products (“ASPs”)

2. The Food and Health Bureau (“FHB”) first raised the idea of a full ban on e-
cigarettes at a Legislative Council Panel on Health Services (“HS Panel’”) meeting in
May 2015. Nevertheless, due to a lack of substantive scientific evidence on the
harmful health effects and gateway effects of ASPs at that time, and absence of World
Health Organization (“WHQO”) recommendation to impose a ban on the emerging heat-
not-burn (“HNB”) products, and mindful of a protracted legislative process for a full
ban, FHB submitted a regulatory proposal for ASPs, similar to that for conventional
tobacco products, to the HS Panel meeting on 19 June 2018, with a view to putting in
place a regulatory regime as quickly as possible, to minimise the harm brought about
by these new products. We have nonetheless emphasised the possibility of imposing
a more stringent control subject to stakeholders’ views and availability of new
scientific evidence. While we acknowledge that this approach was not optimal, it
could serve as a first step in the regulation of these harmful products.

3. The regulatory proposal put forth to the HS Panel was heavily criticised by the
medical professions, education sector, parents and many members of the public.
They were worried that allowing the sale of ASPs, even though with restrictions, would
not be adequate to protect public health, and would bring about very negative impact
and pose health risks on children and adolescents in particular. A non-binding motion
was passed at the HS Panel meeting, urging the Government to impose a full ban.

4, Meanwhile, there is increasing evidence that ASPs are definitely harmful to
health and would bring about gateway effects. Members may wish to refer to
Annex B of the Legislative Council brief for the detailed information on the health
risks, gateway and renormalisation effects, prevalence, WHO recommendation, etc., in
relation to ASPs. A list of the scientific studies that we studied while formulating the
control over ASPs is at Annex A. The results of the tests conducted by the
Government Laboratory on e-cigarettes and HNB products are at Annex B.

5. Indeed, overseas experience suggests that prevalence of ASPs may change very
quickly and form an irreversible trend. In particular, the prevalence and growth of
underage use of ASPs in places, where age restriction for selling smoking products has



been imposed, are alarming.  In 2018, more than 3.6 million United States middle and
high school students were current e-cigarette users, a dramatic increase of more than
1.5 million students over a one year period.! A longitudinal study in Japan showed a
more than 3 times increase in current use of a specific named brand of HNB product
among those aged 15 to 19, from 0.6% in 2015 to 2.0% in 2017.2

6. A full ban will be the most effective form of control when a new product has
not yet established itself in a market. This is particularly true for products that are
expected to be aggressively marketed in whatever way possible. With the increasing
evidence on the adverse effects of ASPs, WHO recommendations and overseas
experience, we consider that any control short of a full ban undermines our ongoing
efforts on tobacco control, and requires a complex enforcement regime with a whole
new set-up involving extra resources, the use of which we do not consider well-
justified. A fundamental question would be why should we put in significant public
resources to “facilitate” the introduction of new products that are known to be harmful.

7. We must also stress that although these new products have been put on the
market just for a short period of time, we must avoid what had happened regarding the
regulation of conventional tobacco products. On the one hand, a mere regulatory
approach may be construed as the Government formally endorsing these ASPs. On
the other, HNB products in particular contain real tobacco and thus retain the addictive
effect of nicotine. With the intended attraction of these new products to the younger
generation, we could be faced with a new generation with nicotine dependence. Not
only has smoking prevalence in Hong Kong reached a historic low of 10% in 2017, we
also have a low smoking prevalence among young people, 1% among those aged 15-
19 and 6.7% among those aged 20-29. The formal introduction of these products into
the local market could reverse this trend. We must therefore take action before these
products become popular. We must ensure our achievement in tobacco control over
the years will not be undermined, and prevent the harm of these new products from
taking root.

8. Overall, protecting public health should be the Government’s prime
consideration.  With this in mind, the Chief Executive announced in the Policy
Address 2018 the legislative amendment proposal to ban the import, manufacture, sale,
distribution and advertisement of ASPs.

Tar and nicotine yields of tobacco products

Q. Article 113 of the WHO Framework Convention on Tobacco Control requires
Parties to adopt effective measures to ensure that tobacco product packaging and

1 https://www.fda.gov/TobaccoProducts/PublicHealthEducation/ProtectingKidsfromTobacco/ucm625887.htm

2 Tabuchi T, et al. Heat-not-burn tobacco product use in Japan: its prevalence, predictors and perceived symptoms from
exposure to secondhand heat-not-burn tobacco aerosol. Tobacco Control. 2017;10.1136/tobaccocontrol-2017-053947

3 https://www.who.int/tobacco/industry/product_regulation/art_11_fctc/en/
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labelling do not promote a tobacco product by any means that are false, misleading,
deceptive or likely to create an erroneous impression about its characteristics, health
effects, hazards or emissions, including any term, descriptor, trademark, figurative or
any other sign that directly or indirectly creates the false impression that a particular
tobacco product is less harmful than other tobacco products. These may include terms
such as “low tar”, “light”, “ultra-light”, or “mild”.

10.  According to the Guidelines for implementation of Article 11 of the WHO
Framework Convention on Tobacco Control (Packaging and labelling of tobacco
products), “parties should not require quantitative or qualitative statements on
tobacco product packaging and labelling about tobacco constituents and emissions that
might imply that one brand is less harmful than another, such as the tar, nicotine and
carbon monoxide figures or statements such as “these cigarettes contain reduced levels
of nitrosamines™” (emphasis added).*

11. In fact, products with lower tar and/or nicotine yields should not be considered
less harmful. The WHO International Agency for Research on Cancer stated that
analysis of the ways in which people smoke cigarettes shows that actual doses of
nicotine, carcinogens and toxins consumed depend on the intensity and method of
smoking and have little relation to the stated tar yields. The tar and nicotine yields as
currently measured by ISO/FTC methods are misleading and have little value in the
assessment of human exposure to carcinogens.® Smokers who crave nicotine may
inhale these products more deeply; take larger, more rapid, or more frequent puffs; or
smoke extra cigarettes each day to get enough nicotine to satisfy their craving.
Therefore, people who switch to low-tar cigarettes from regular cigarettes are likely to
have inhaled the same amount of toxic chemicals, and cigarettes of lower tar and
nicotine yields do not result in lower risk in smokers.® A large prospective study
showed that there was no difference in lung cancer risk among men who smoked brands
rated as very low tar or low tar compared with those who smoked regular tar brands.’
Instead, the misconception that lower-yield cigarettes are safer undermines cessation
efforts. Studies showed smokers who switch to cigarettes that are claimed to be
“lighter” cigarettes are associated with lower likelihood of quitting.2  The industry-
promoted misconception that “lighter” cigarettes are safer has proved to be difficult to

4 https://www.who.int/fctc/guidelines/article_11.pdf

5> https://monographs.iarc.fr/wp-content/uploads/2018/06/mono83.pdf

& National Cancer Institute. Risks Associated with Smoking Cigarettes with Low Machine-Measured Yields of Tar and
Nicotine. Smoking and Tobacco Control Monograph 13External. Bethesda: U.S. Department of Health and Human
Services, National Institutes of Health, National Cancer Institute, 2001

7 Harris Jeffrey E, Thun Michael J, Mondul Alison M, Calle Eugenia E. Cigarette tar yields in relation to mortality from
lung cancer in the cancer prevention study Il prospective cohort, 1982-8 BMJ 2004; 328 :72

8  Tindle, H. A., Shiffman, S., Hartman, A. M., & Bost, J. E. (2009). Switching to "lighter" cigarettes and quitting
smoking. Tobacco control, 18(6), 485-490. doi:10.1136/tc.2008.029314



dispel once created.®1011

12.  There is no safe level of exposure to tobacco smoke, and there is no safe
tobacco product. Even if ASPs emit less toxic substances than conventional tobacco
products, they cannot be regarded as less harmful until it is so proven. There is
currently no evidence to suggest that reduced exposure to the toxic chemicals in
tobacco smoke translates to reduced risk of disease or death in human. Our advice is
that members of the public, rather than using these products that are claimed to be less
harmful, should quit smoking by using methods that have been proven effective and
safe, such as nicotine replacement therapy. The Department of Health operates an
integrated smoking cessation hotline (Quitline: 1833 183) to provide general
professional counselling and information on smoking cessation, and arrange referrals
to various smoking cessation services in Hong Kong. Besides, local non-
governmental organisations provide free smoking cessation services, including
community-based smoking cessation services offering counselling and
pharmacotherapy, acupuncture, outreach service to workplaces and services for youth.

13. Afterall, the claim that HNB products contain a lower level of harmful
constituents in their aerosol is still debatable (see study/report numbers 13-27 of
Annex A). In view of the above, the Government does not agree with Members’
suggestion to permit the sale of HNB products with statutory nicotine and tar limits.

Proposed amendment to the long title of the Smoking (Public Health)
(Amendment) Bill 2019 (“Bill™)

14, Members have raised the question as to whether proposed Committee stage
amendment (“CSA”) involving deletion of “alternative” from “alternative smoking
products” in the long title of the Bill would be admissible under the Rules of Procedure
(“RoP”) of the Legislative Council. RoP 58(9) provides that “[i]f any amendment to
the title of the bill is made necessary by an amendment to the bill, it shall be made at
the conclusion of the proceedings detailed above, but no question shall be put that the
title (as amended) stand part of the bill; nor shall any question be put upon the enacting
formula.” The application of RoP 58(9) is that “the long title of a bill is not subject
to amendment at the Committee stage unless an amendment made to the provisions
in the bill makes it necessary to do so or there are some other technical reasons such as

® Borland R, Fong GT, Yong HH, et al. What happened to smokers' beliefs about light cigarettes when “light/mild”
brand descriptors were banned in the UK? Findings from the International Tobacco Control (ITC) Four Country
Survey Tob Control. 2008;17:256-62. [PMC free article] [PubMed] [Google Scholar]

10 Haddock CK, Lando H, Klesges RC, et al. Modified tobacco use and lifestyle change in risk-reducing beliefs about
smoking. Am J Prevent Med. 2004;27:35-41. [PubMed] [Google Scholar]

11 Smith SY, Curbow B, Stillman FA. Harm perception of nicotine products in college freshmen. Nicotine Tob Res.
2007;9:977-82. [PubMed] [Google Scholar]



to improve the language or to clarify a certain point which is within the scope of the
bill” (emphasis added). 12

15.  We are of the view that there is currently no information to demonstrate that
the proposed deletion of “alternative” from “alternative smoking products” in the long
title —

(@) is necessitated as a result of one or more CSAs to the operative provisions
of the Bill; or

(b) would improve or clarify the language used in the long title.

As such, we consider that the proposed CSA to the long title infringes RoP 58(9) and
should not be allowed to be moved.

Food and Health Bureau
Department of Health
Department of Justice
April 2019

12 President’s ruling on Committee stage amendments to the Communications Authority Bill proposed by Dr Hon
Margaret NG dated 27 June 2011, paragraph 9.



Annex A

Scientific Evidence on ASPs

There is increasing evidence that ASPs are definitely harmful to health and
would bring about gateway effect. Based on the current scientific evidence, the
following conclusions can be drawn —

(@)

(b)

E-cigarettes: Aerosol of e-cigarettes contains harmful substances and
carcinogens. Although the emission profile of e-cigarettes is different
from conventional cigarettes, there is substantial evidence that the use of
e-cigarettes is harmful to health. There is only limited evidence showing
that e-cigarettes may be effective smoking cessation aid. Instead, studies
show dual use with conventional cigarettes is common. There is also
substantial evidence showing the gateway effect that e-cigarette use
predicts ever use and initiation of smoking conventional cigarettes among
youth and young adults.

HNB products: Similar to conventional cigarettes, HNB products release
substantial levels of harmful substances and carcinogens, including
nicotine and tar at a level comparable to those in conventional cigarettes.
There is no safe level of exposure to the harmful substances and
carcinogen released from tobacco products. Moreover, independent
study found that there was actually no statistically detectable difference
between HNB product and conventional cigarettes for most of the
biomarkers of potential harm tested by HNB manufacturer. A change in
emission profile of HNB products may not translate into reduction in
toxicity as well as disease risk.  There is currently no evidence to support
the claim that the use of HNB products is less harmful than conventional
cigarettes. Also, studies have shown that dual use of HNB products and
conventional cigarettes is common.  HNB products also expose
bystanders to side-stream emissions and passive smoking. Misleading
claims made by the tobacco trade may mislead the public to underestimate
the risk of HNB products. Moreover, the stylish design and marketing
of HNB products are particularly attractive to youth and young people.

Herbal cigarettes: Although herbal cigarettes that do not contain tobacco
or nicotine, they may still produce toxic substances including carcinogens.
Smoking herbal cigarettes is at least as hazardous as smoking cigarettes.

2. The table below includes the relevant international and local studies and reports
list out according to the following categories of findings —

A.
B.

Level of harmful substances in emissions (pg. 3-5);
Risk for clinical symptoms or diseases (pg. 6-9);
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Secondhand smoke (pg. 10-11);

Potential gateway effect (pg. 12-14);

Dual use (pg. 15);

Cessation (pg.16-17);

Potentially misleading claims (pg. 18); and
Injury and poisoning (pg. 19).
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HNB products
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B. Risk for clinical symptoms or diseases
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Annex B
Test Results of E-cigarettes and HNB Products
E-cigarettes

The Government Laboratory tested e-cigarettes purchased from the market for
the presence of selected harmful chemicals. The samples were purchased from
consignment stores, e-cigarette specialty shops as well as the Internet.  Five rounds of
tests have been conducted and the following chemicals have been tested:

(a) formaldehyde?!;

(b) tobacco-specific nitrosamines? (TSNAs) including N-nitrosonornicotine
(NNN) and 4-(N-nitrosomethylamino)-1- (3-pyridyl)-1-butanone (NNK);

(c) flavourings® including diacetyl, acetyl propionyl, and acetoin; and

(d) heavy metals* including lead, arsenic, cadmium, antimony, chromium,

and nickel.
2. The table below summarises the test results :
No. of samples
Date Source Chemical tested tested_ . Presence_ of tested
(No. of positive chemical(s)
samples)
Sep 2015 | E-liquid Formaldehyde 37 (26) 5.6mg/kg to 9600mg/kg
Feb 2016 | Aerosol Formaldehyde 20 (10) 0.07 to 8.1ug/100ml puff.
Juzlcl),i\gg Aerosol TSNASs 20 (0) Not detected
. e Diacetyl: 20 (0)
e Diacetyl . )
Feb 2017 | Aerosol |e Acetyl propionyl * ?;iggl propionyL: O.7ug/10(s);nnl]§|l£for both
* Acetoin e Acetoin: 20 (2)
e Lead
e Arsenic
Apr 2017 | Aerosol * Cad_mlum 20 (0) Not detected
e Antimony
e Chromium
e Nickel

! Formaldehyde is an irritant and can produce irritation of the nose and pharynx. It is also classified by WHO as Group
1 carcinogen i.e. there is sufficient evidence in humans for the carcinogenicity of formaldehyde.

2 TSNAs occur widely in tobacco and tobacco smoke and are formed from the chemical reactions of nicotine and other
tobacco alkaloids. They are known carcinogens, and both NNN and NNK are Group 1 carcinogens as classified by
WHO.

3 Flavourings are often complex mixtures of natural and manmade substances. Although they are safe to eat, these
chemicals might be harmful to breathe in the forms and amounts to which food may be exposed.

4 Many heavy metals are carcinogenic e.g. cadmium and nickel are Group 1 carcinogens as classified by WHO or harmful
to body organs e.g. lead can damage renal and nervous systems.



HNB products

3. In 2017, seven samples of an HNB product were sent to the Government
Laboratory for testing of nicotine and tar yields by the Department of Health. The
aerosol emitted from all samples was found to contain nicotine and tar.
cause addiction and narrowing of blood vessels.
airways. The test results are set out in the table below.

Sample

Nicotine (mg/stick)

Tar (mg/stick)

1

0.2

5

0.2

0.2

0.2

0.2

0.2

N[ojolbh | WwWIN

0.1

Al blO|d~ D>

4, According to test results of the Government Laboratory, the nicotine and tar
yields of conventional cigarettes sold in local market in 2017 ranged from 0.1-
1.3 mg/stick and 1-14 mg/stick respectively. The test confirmed that the tar and

nicotine yields in HNB products are comparable to conventional cigarettes.

Nicotine can
Tar is carcinogenic and can irritate






