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INTRODUCTION 

 In relation to the implementation of loss-absorbing capacity1 
(“LAC”) requirements in Hong Kong – 
 

(a) the Monetary Authority (“MA”) has made the Financial 
Institutions (Resolution) (Loss-absorbing Capacity 
Requirements – Banking Sector) Rules (“the Rules”), at Annex 
A, pursuant to section 19(1) of the Financial Institutions 
Resolution Ordinance (Cap. 628) (“FIRO”); and 
 

                                                       
1  Under the Rules, “loss-absorbing capacity” –  

(a) in relation to a resolution entity, means external loss-absorbing capacity; 
(b) in relation to a material subsidiary, means internal loss-absorbing capacity; 

or 
(c) in relation to an entity established or incorporated outside Hong Kong, 

means any liabilities or other financial resources that are recognized as being 
eligible to count towards a requirement under a regulatory regime in a 
non-Hong Kong jurisdiction that corresponds to a LAC requirement 
(including a requirement designed to reflect the principles set out in 
Financial Stability Board (“FSB”)’s Principles on Loss-absorbing and 
Recapitalisation Capacity of global systemically important banks (“G-SIBs”) 
in Resolution and Total Loss-absorbing Capacity (“TLAC”) Term Sheet (the 
“TLAC Term Sheet”)), to the extent of that recognition.   
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(b) at the meeting of the Executive Council on 9 October 2018, the 
Council ADVISED and the Chief Executive ORDERED that, 
the Inland Revenue (Amendment) (No. 6) Bill 2018 (“the Bill”), 
at Annex B, should be introduced into the Legislative Council 
(“LegCo”) to clarify the profits tax treatments for LAC debt 
instruments2.   

 
 
JUSTIFICATIONS 

Resolution Regime in Hong Kong 

2. The FIRO establishes a resolution regime for financial 
institutions (“FIs”) in Hong Kong with systemic importance.  The 
purpose is to forestall or mitigate, as the case may be, the risks otherwise 
posed by their non-viability to the stability and effective working of the 
financial system of Hong Kong, including the continued performance of 
critical financial functions.  Under the FIRO, the MA, the Insurance 
Authority and the Securities and Futures Commission are the resolution 
authorities for those FIs that fall within the scope of the FIRO (“within 
scope FIs”) and operate under their respective purviews – banking sector 
entities (including all authorized institutions3 (“AIs”)), insurance sector 
entities, and securities and futures sector entities respectively.  The 
FIRO confers powers and imposes duties on the resolution authorities.  
The core powers include the application, subject to the requisite 
conditions being met, of five stabilization options for an orderly 
resolution of a non-viable within scope FI, having regard to the resolution 
objectives set out in the FIRO. 
 
3. The five stabilization options under the FIRO fall into two 
broad categories: (a) four transfer stabilization options, whereby some or 

                                                       
2  Under the Rules, “LAC debt instrument” means an external LAC debt instrument 

or an internal LAC debt instrument.  An “external LAC debt instrument” and an 
“internal LAC debt instrument” mean an instrument that meets all the criteria 
respectively set out in Schedule 1 and Schedule 2 to the Rules. 

3  Under Banking Ordinance (Cap. 155), an AI means a bank, a restricted licence 
bank or a deposit-taking company. 
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all of the assets, rights or liabilities of, or securities issued by, a within 
scope FI, are transferred to (i) a purchaser; (ii) a bridge institution; (iii) an 
asset management vehicle; and/or (iv) (as a last resort) a temporary public 
ownership company; and (b) the bail-in stabilization option, whereby 
certain liabilities issued by a within scope FI are written down or 
converted into equity so as to reduce the issuer’s debt, thereby absorbing 
losses and recapitalizing the within scope FI.  The availability of 
sufficient LAC instruments issued by within scope FIs is an essential 
prerequisite to the effective application of the bail-in stabilization option.  
LAC can also support the orderly resolution of a non-viable within scope 
FI where a transfer stabilization option has been applied to move some or 
all of the assets, rights or liabilities of, or securities issued by, that within 
scope FI to a transferee4. 
 
 
LEGISLATIVE PROPOSAL 
 
The Rules  

4. Section 19 of the FIRO empowers each of the three resolution 
authorities to prescribe LAC requirements for within scope FIs and their 
group companies5 under their auspices.  Taking into account the size, 
systemic importance, level of concentration and scale of critical financial 
functions of Hong Kong’s banking sector, we consider that priority 
should be given to AIs in the development of LAC requirements.  This is 
also necessary in keeping with the development of international 
guidelines on LAC for banks, in particular the FSB’s guidance on LAC as 
set out in its TLAC Term Sheet. 
 
                                                       
4 LAC can support an orderly resolution in which one or more transfer 

stabilization options are applied as the LAC instruments could be (a) written 
down or converted into equity to absorb losses and (re)capitalize the non-viable 
within scope FI or its transferee; or (b) written down to absorb losses in the 
residual FI ahead of other liabilities in liquidation alongside the application of a 
transfer stabilization option. 

5  According to section 2(1) of the FIRO, in relation to an FI, group companies 
mean body corporates that are (or, but for the performance of a function by a 
resolution authority or a non-Hong Kong resolution authority, would be) 
members of the same group of companies as the FI.  
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5. The Rules will prescribe LAC requirements for AIs and their 
group companies, under which they will be required to maintain 
minimum levels of LAC, which can be used to absorb losses and provide 
recapitalisation resources to facilitate orderly resolution should the 
relevant AI cease, or become likely to cease, to be viable. 
 
6. To be specific, the Rules will provide that where a resolution 
strategy envisages the application of one or more stabilization options to 
an AI, a holding company of an AI or an affiliated operational entity 
(“AOE”)6 of an AI, which in each case is incorporated in Hong Kong, the 
MA may classify that entity as a “resolution entity”.  A resolution entity 
must meet a LAC requirement with external LAC instruments that are 
issued to an entity outside its resolution group (“external LAC 
requirement”).  External LAC instruments can be used in resolution to 
absorb losses experienced by a resolution entity and provide 
recapitalization resources to such entity. 
 
7. The Rules will also provide that the MA may classify an AI, a 
holding company of an AI or an AOE of an AI, which in each case is 
incorporated in Hong Kong, that is in a resolution group (or overseas 
equivalent) but is not itself a resolution entity as a “material subsidiary”.  
A material subsidiary must meet a LAC requirement with internal LAC 
instruments that are issued, directly or indirectly, to the resolution entity 
in the material subsidiary’s resolution group (“internal LAC 
requirement”).  Internal LAC instruments can be contractually written 
down or converted into equity in case of the non-viability of a material 
subsidiary, thereby passing losses up to the resolution entity in its 
resolution group and restoring the material subsidiary to viability without 
it having to go into resolution itself. 
 
8. The Rules will specify certain qualifying criteria to be met in 
order for an instrument to count towards meeting an external/internal 
LAC requirement, and such qualifying criteria will be closely aligned 
with those set out in FSB’s TLAC Term Sheet. 

                                                       
6  Under the FIRO, an AOE, in relation to a within scope FI, means a body 

corporate that is a group company of the FI and that provides services, directly or 
indirectly, to the FI. 
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9. Under the Rules, a resolution entity’s minimum external LAC 
requirement is two times its minimum regulatory capital requirement, 
subject to any variations that may be made by the MA in light of an 
entity’s particular circumstances.  A material subsidiary’s minimum 
internal LAC requirement is proposed to be scaled in the range of 75% to 
100% of the external LAC requirement to which the material subsidiary 
would be subject to were it a resolution entity.  Resolution entities and 
material subsidiaries must meet their relevant LAC requirements within 
24 months of being classified as resolution entities or material 
subsidiaries, as the case may be.  In addition, where a resolution entity 
or a material subsidiary is part of a G-SIB group that is required to meet 
TLAC requirements from 1 January 2019 under FSB’s TLAC Term Sheet, 
it will be required to meet LAC requirements based on the FSB “floors”7 
within three months of being classified as a resolution entity or a material 
subsidiary. 
 
10. LAC instruments consist of: (a) regulatory capital instruments 
(namely Common Equity Tier 1 (“CET1”) capital instruments, Additional 
Tier 1 (“AT1”) capital instruments and Tier 2 (“T2”) capital instruments)8; 
and (b) other LAC-eligible liabilities. The loss-absorbing characteristics 
of AT1 capital instruments, T2 capital instruments and other LAC-eligible 
liabilities (collectively “LAC debt instruments”) make it difficult to 
assess the likelihood and quantum of potential losses in advance, 
rendering these instruments unsuitable for retail investors.  It is 
proposed that AIs which issue LAC debt instruments should be subject to 
appropriate restrictions in the sale and marketing of the instruments.  In 
particular, for an instrument to be eligible as a LAC debt instrument, 
primary issuance of such instrument in Hong Kong needs to be limited to 
Professional Investors9 only. 
 

                                                       
7  Under the FSB TLAC Term Sheet, the “floors” are set as 16% of risk-weighted 

amount or 6% of the Basel III leverage ratio denominator, whichever is higher. 

8  Regulatory capital instruments are generally eligible as LAC instruments under 
the Rules, the principal exception being those with remaining maturity of less 
than one year. 

9  As defined in section 1 of Part 1 of Schedule 1 to the Securities and Futures 
Ordinance (Cap. 571). 
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11. The Rules also contain provisions requiring that: (a) where an 
entity that is subject to a LAC requirement holds LAC instruments issued 
by another entity, the amount of that holding should be deducted from its 
own capital or LAC resources when determining whether it meets any 
minimum capital or LAC requirements of its own10; (b) unless varied by 
the MA in light of an entity’s particular circumstances, at least one-third 
of any LAC requirement must be met with relevant LAC debt instruments 
(i.e. cannot be fully met with CET1 capital instruments); and (c) relevant 
entities must periodically disclose to the general public details of their 
LAC issuance. 
 
Amendments to the Inland Revenue Ordinance (Cap. 112) (“the 
Ordinance”) 
 
LAC debt instruments 
 
12. Unlike CET1 capital instruments (which are equity in nature), 
LAC debt instruments are hybrid in nature.  While their legal form is 
debt-like, LAC debt instruments have an equity-like loss-absorbing 
feature as they can be converted into equity, or be written down, to absorb 
losses at the point of non-viability of the relevant AI (which is the issuer 
itself or, where the issuer is not an AI, the principal AI to which the issuer 
is related).  Their hybrid nature raises questions about their tax treatment, 
in particular whether they are eligible for debt-like tax treatment under 
the Ordinance.   
 
13. To address this uncertainty in respect of AT1 capital instruments 
and T2 capital instruments issued by AIs under the regulatory capital 
regime, the Ordinance was amended in 2016 to provide debt-like tax 
treatment for these instruments.  Other LAC-eligible liabilities were not 
covered in the previous amendment exercise since the FIRO and the 
Rules were not in place then.  Therefore, it is now necessary to amend 
the Ordinance to remove tax uncertainty over other LAC-eligible 
liabilities with a view to facilitating the implementation of the Rules. 

                                                       
10 Note that it is proposed that deductions from capital resources under item (a) will 

be set out in the Banking (Capital) Rules (Cap. 155L), not in the Rules, to the 
extent that they apply to AIs. 
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14.  An AI incorporated outside Hong Kong may issue instruments 
under a LAC-equivalent requirement of a non-Hong Kong jurisdiction.  
We consider that these instruments should be afforded the same tax 
treatment.  This is consistent with the approach taken and reflected in 
the existing provisions of the Ordinance in respect of AT1 capital 
instruments and T2 capital instruments under the regulatory capital 
regime, in the sense that capital instruments which are qualified as AT1 
capital instruments or T2 capital instruments under the Banking (Capital) 
Rulesor non-Hong Kong equivalent regulatory requirements are afforded 
the same tax treatment. 
 
Entities to be afforded the proposed tax treatment 
 
15.  The MA may devise a resolution strategy for any AI within 
scope.  Depending on the circumstances, the preferred strategy may be 
for LAC debt instruments to be issued by a Hong Kong incorporated 
AOE or a Hong Kong incorporated holding company 11  (“Holding 
Company”) of a Hong Kong incorporated AI, in addition to or in the stead 
of the AI, to external investors or a non-Hong Kong group company.  
Under the existing provisions of the Ordinance, there are different tax 
treatments for interest expenses incurred by entities which fall within the 
definition of “financial institution” under section 2(1) of the Ordinance, 
such as AIs, and those that do not, such as an AOE or a Holding 
Company12 of an AI.  Consequently, any distributions in respect of a 
LAC debt instrument issued by an AOE or a Holding Company of an AI, 
even if they are treated as interest expenses, will be subject to more 
stringent rules for interest deductibility than those in respect of a LAC 
debt instrument issued by an AI. 

                                                       
11  For a holding company to be afforded the proposed tax treatment, it has to be a 

“clean HK holding company”, as defined under the Rules, which, amongst others, 
satisfies the following: (a) it is a holding company incorporated in Hong Kong of 
a Hong Kong-incorporated AI; (b) it is not itself an AI; and (c) its activities are 
limited to (i) issuing funding instruments; (ii) holding funding instruments issued 
by its subsidiaries; and (iii) any related ancillary activities. 

12  A Holding Company is not a financial institution if it is not itself an AI or an 
“associated corporation” (as defined in section 2(1) of the Ordinance) of an AI 
which would have been liable to be authorized as a deposit-taking company or 
restricted licence bank but for certain exemptions under the Banking Ordinance. 
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16. We propose to amend the Ordinance to provide certainty of tax 
treatment for LAC debt instruments and to create a level playing field for 
different entities within a banking group and different banking groups in 
relation to interest expenses deduction for LAC debt instruments, 
irrespective of whether such instruments are issued by an AI or its AOE 
or Holding Company. 
 
Proposed tax treatment for LAC debt instruments under the Ordinance 

17. Under the proposed amendments, the following instruments will 
be treated as debts for profits tax purposes (i.e. the same profits tax 
treatment currently afforded to AT1 capital instruments or T2 capital 
instruments issued by AIs):  
 

(a) LAC debt instruments issued by AIs, excluding AT1 capital 
instruments and T2 capital instruments (which have already 
been afforded the benefit from debt-like tax treatment);  
 

(b) all LAC debt instruments issued by an AOE or clean Holding 
Company of an AI; and  
 

(c) all instruments issued by a non-Hong Kong incorporated AI 
under a LAC-equivalent requirement of a non-Hong Kong 
jurisdiction.  

 
18. To provide a level playing field for different entities within a 
banking group and different banking groups, interest payable by an AOE 
or a clean Holding Company of an AI in respect of all LAC debt 
instruments issued by the AOE or clean Holding Company will be 
allowable for deduction (i.e. the same profits tax treatment currently 
afforded to interest payable by AIs). 
 
19. To uphold the tax symmetry, interest, gains or profits received 
by or accrued to an AI or its AOE or clean Holding Company from all 
LAC debt instruments will be deemed trading receipts and hence be 
chargeable to profits tax.  This would extend the current treatment for 
interest, gains or profits derived from AT1 capital instruments and T2 
capital instruments received by or accrued to an AI to all LAC debt 
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instruments and to that received by or accrued to an AOE or clean 
Holding Company of an AI. 
 
20. An AOE or a clean Holding Company of an AI will not be 
eligible to be a qualifying corporate treasury centre (“CTC”) for the 
purpose of profits tax concession, and would be carved out from the CTC 
regime.  This is on par with the current treatment for the Hong Kong 
banking industry (i.e. FIs (including AIs) are not eligible to be qualifying 
CTCs). 
 
Anti-avoidance provisions 

21. The same set of constraints and anti-avoidance provisions 
currently applicable to interest expenses deduction by AIs in respect of 
AT1 capital instruments and T2 capital instruments will be applicable to 
the LAC debt instruments proposed to be covered by the Bill.  These 
include:  
 

(a) application of the arm’s length principle to ensure that the 
chargeable profits from a transaction of LAC debt instruments 
between an AI or its AOE or Holding Company and its associate 
will be assessed by reference to the amount of profits that would 
have accrued had the same transaction been carried out at arm’s 
length terms between parties who are not associated; and 
 

(b) restrictions and conditions on deduction for sums payable in 
respect of a LAC debt instrument issued to or for the benefit of, 
or held by or for the benefit of, a specified connected person of 
the issuer. 

 
22. We have taken the opportunity to clarify the policy intent that 
section 17D of the Ordinance should be applicable to “specified 
connected persons” as defined in section 17D of the Ordinance (i.e. fair 
value accounting, any write-down or write-up of the paid-up amount and 
any conversion to equity should be disregarded in ascertaining profits in 
respect of a specified connected person of the issuer of a regulatory 
capital security).  Under the current provisions, section 17D cannot 
operate effectively because any connected person who is chargeable to 
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tax in Hong Kong would be excepted by virtue of subsection (6)(a).  In 
other words, no specified connected person is chargeable to tax in Hong 
Kong and subject to section 17D.  Amendments are proposed to 
properly reflect the policy intent. 
 
Related transactions for stamp duty purpose 

23. We propose to exempt the transfer of LAC debt instruments 
from stamp duty under the Stamp Duty Ordinance (Cap. 117) (“SDO”).  
As a result of amending the definition of “regulatory capital security” 
under the Ordinance, transfers of all LAC debt instruments will be 
exempt from stamp duty under the SDO.  This would extend the current 
stamp duty treatment for transfers of AT1 capital instruments and T2 
capital instruments to all LAC debt instruments. 
 
 
THE RULES 
 
24. The main provisions of the Rules are as follows –  
 

(a) Part 1 provides for commencement, sets out definitions of 
terms used in the Rules, and provides for the resolution 
authority to notify a classifiable entity (an entity that can be 
classified as a resolution entity or material subsidiary) of the 
preferred resolution strategy covering that entity (Rules 1 to 3); 
 

(b) Part 2 empowers the resolution authority to classify a 
classifiable entity as a resolution entity or a material subsidiary, 
and in certain circumstances to vary the entity’s LAC 
consolidation group (Rules 4 to 7).  Part 2 also sets out the 
procedure for such classification or variation (Rule 8).  In 
addition, Part 2 contains a provision requiring a resolution 
entity or material subsidiary to notify the resolution authority of 
changes to its LAC consolidation group including changes to 
the principal activities of group members (Rule 9); 

 
(c) Part 3 sets out the relevant external and internal LAC ratios for 

a resolution entity and a material subsidiary respectively (Rules 



11 

10 to 13), and describes how these LAC ratios are calculated on 
a solo, solo-consolidated or consolidated basis (Rules 14 to 17); 

 
(d) Part 4 provides for determination of minimum LAC ratios and 

it includes the following – 
 

(i) Division 1 sets out a resolution entity’s capital component 
ratio and resolution component ratio, which are used to 
determine the minimum external LAC ratios for the entity 
(Rules 18 and 19).  The Division empowers the 
resolution authority to vary either or both of these ratios 
in certain circumstances, sets out the procedure for the 
variation, and provides that the resolution entity may 
apply for a review of a variation decision of the resolution 
authority (Rule 20); 

 
(ii) Division 2 establishes the minimum external LAC ratios 

for a resolution entity, by reference to the entity’s capital 
component ratio and resolution component ratio.  Both 
minimum ratios may be varied in some circumstances if 
the resolution entity is a G-SIB (Rules 21 to 22); 

 
(iii) Division 3 establishes the minimum internal LAC ratios 

for a material subsidiary, which are the modelled 
minimum external LAC ratios for the subsidiary 
multiplied by its internal LAC scalar (Rules 23 to 24).  
Rule 25 sets out how a material subsidiary’s modelled 
minimum external LAC ratios are calculated and rule 26 
sets the internal LAC scalar at 75%, subject to the power 
of the resolution authority to increase this figure in 
certain circumstances, using the procedure set out in Rule 
27; 

 
(iv) Division 4 sets out the requirements on resolution 

entities and material subsidiaries to maintain their 
minimum LAC ratios at all times after the relevant period, 
which is generally a period of 24 months following their 
classification as a resolution entity or material subsidiary 
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(unless that period is extended by the resolution 
authority).  The minimum LAC ratios must be met on a 
consolidated basis with reference to the entity’s LAC 
consolidation group.  If the entity is an AI, the 
minimum LAC ratios must also be met on a solo or 
solo-consolidated basis, adjusted by the entity’s solo 
LAC scalar. (Rules 28, 29 and 31).  Rule 30 sets out 
how the solo LAC scalar is determined. Rule 32 imposes 
further LAC ratio requirements on certain G-SIBs; 

 
(v) Division 5 sets out the minimum LAC debt requirements 

for resolution entities and material subsidiaries (Rules 33 
and 34). The Division also empowers the resolution 
authority to reduce the minimum LAC debt requirement 
in certain circumstances (Rule 35);  

 
(vi) Division 6 provides for the suspension of LAC 

requirements following certain occurrences (Rule 36); 
 

(e) Part 5 sets out how LAC is calculated for the purposes of the 
Rules, including the items that are to be included in a resolution 
entity’s / material subsidiary’s external LAC / internal LAC 
(Rules 37 and 39) and the items that are to be deducted from the 
entity’s / subsidiary’s external LAC / internal LAC (Rules 38 
and 40).  The resolution authority is empowered to require a 
resolution entity or material subsidiary to provide evidence that 
items claimed to form part of its LAC meet the necessary 
requirements (Rule 41).  The resolution authority is 
empowered to require a resolution entity or material subsidiary 
not to include, or to discontinue the inclusion of, any specified 
items in the calculation of its LAC (Rule 42), using the 
procedure set out in Rule 43.  A resolution entity or material 
subsidiary, with the approval of the resolution authority, is 
allowed to use a revised methodology for calculating its LAC 
(Rule 44); 
 

(f) Part 6 imposes disclosure requirements on resolution entities 
and material subsidiaries in relation to their LAC.    Rules 47 
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to 51 set out the required subject matter that must be disclosed 
and the frequency of disclosure.  Rule 52 sets out how 
disclosures are to be made and rule 53 sets out the timing for 
disclosures. Further disclosure requirements in rules 54 to 59 
also provide for group disclosures, disclosures on internet 
websites, verification of matters disclosed and how proprietary 
or confidential information is handled; 

 
(g) Part 7 provides that an entity that is subject to a requirement 

under the Rules must notify the resolution authority if the entity 
fails to comply or becomes aware that it is likely to fail to 
comply with the requirement (Rule 60).  Part 7 also deals with 
remedial action.  Rule 61 empowers the resolution authority to 
require an entity that contravenes the Rules to take specified 
remedial action to remedy the contravention. Rule 62 sets out 
the procedure for requiring remedial action, including the right 
of the entity to apply for a review of the resolution authority’s 
decision to require remedial action; 

 
(h) Part 8 sets out the procedure for applying to the Resolvability 

Review Tribunal for a review of a reviewable decision made by 
the resolution authority and sets out the Tribunal’s powers and 
procedure on a review (Rules 63 and 64); 

 
(i) Schedule 1 sets out the criteria that must be met by an 

instrument in order to qualify as an external LAC debt 
instrument for inclusion in a resolution entity’s external LAC;  

 
(j) Schedule 2 sets out the criteria that must be met by an 

instrument in order to qualify as an internal LAC debt 
instrument for inclusion in a material subsidiary’s internal LAC; 

 
(k) Schedule 3 sets out how deductions are to be made from the 

LAC of a resolution entity or material subsidiary in relation to 
holdings of its own non-capital LAC liabilities; and 

 
(l) Schedule 4 sets out how deductions are to be made from the 

LAC of a resolution entity or material subsidiary in relation to 
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holdings of other entities’ non-capital LAC liabilities. 
 
 
THE BILL 
 
25. The main provisions of the Bill are as follows –  
 

(a) Clause 3 amends section 2 of the Ordinance to add the 
definitions of “banking LAC requirement” and “LAC banking 
entity” to that section.  In particular, “LAC banking entity” is 
defined as an HK AOE or clean HK holding company within 
the meaning of the Rules, that is required to meet a requirement 
in respect of LAC under those Rules; 
 

(b) Clauses 4 and 5 amend sections 14D and 14F of the Ordinance 
respectively so that a LAC banking entity is not eligible to be a 
qualifying CTC for the purpose of profits tax concession; 
 

(c) Clause 6 amends section 15 of the Ordinance to add new 
sections 15(1)(ib) and (lb) to deem the following sums as 
trading receipts – 
 
(i) certain sums received by or accrued to a LAC banking 

entity by way of interest in respect of a regulatory capital 
security; 
 

(ii) certain sums received by or accrued to a LAC banking 
entity in connection with its business from the sale or 
other disposal, or on the redemption, of a regulatory 
capital security; 
 

(d) Clause 7 amends section 16 of the Ordinance so that interest 
payable on money borrowed by a LAC banking entity by way 
of issuing a regulatory capital security is deductible for 
ascertaining chargeable profits; 
 

(e) Clause 8 amends section 17A of the Ordinance to amend the 
definitions of “fair value” and “fair value accounting”, and to 



15 

expand the definition of “regulatory capital security” to include 
LAC debt instruments other than AT1 capital instruments and 
T2 capital instruments; 
 

(f) Clause 9 amends section 17D of the Ordinance so that it applies 
to a connected person of an issuer of a regulatory capital 
security even if the connected person is chargeable to profits tax 
in respect of a sum payable in respect of the security; 
 

(g) Clause 10 amends section 17E of the Ordinance to make it 
applicable to a LAC banking entity; 

 
(h) Clause 11 amends section 17F of the Ordinance in consequence 

of the amendment made to section 17D of the Ordinance; and 
 

(i) Clauses 12 amends section 89 of, and clause 14 adds Schedule 
47 to, the Ordinance to provide for transitional arrangements. 

 
The existing provisions being amended are at Annex C. 
 
 
LEGISLATIVE TIMETABLE 

26. The Rules will be published in the Gazette on the same day as 
the Bill on 19 October 2018 and tabled at LegCo at its sitting of 24 
October 2018. Subject to the completion of the negative vetting process 
of LegCo, the Rules will commence operation on 14 December 201813. 
 
 
 
 
 
 

                                                       
13  As promulgated by the FSB, G-SIBs are required to meet the minimum total 

LAC requirements by 1 January 2019. As Hong Kong is a member jurisdiction of 
the FSB, it would be desirable to have the relevant LAC requirements 
implemented in Hong Kong, through the Rules, by then. 
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27. Without prejudice to the legislative process, we aim to 
commence the Bill, upon enactment, on or after the Rules have taken 
effect (i.e. on or after 14 December 2018). The legislative timetable of the 
Bill will be – 
 

Publication in the Gazette 
 

19 October 2018 

First Reading and commencement of 
Second Reading debate 
 

31 October 2018 

Resumption of Second Reading debate, 
committee stage and Third Reading 

to be notified 

 
 
IMPLICATIONS OF THE PROPOSAL 

28. The Bill is in conformity with the Basic Law, including the 
provisions concerning human rights.  It will not affect the current 
binding effect of the existing provisions of the Ordinance.  There are no 
productivity, environmental, family or gender implications, and no 
sustainability implications other than the economic implications set out in 
paragraph 30 below.  There are also no civil service implications to the 
Government as the Inland Revenue Department will absorb the additional 
workload using its existing resources. 
 
29. On financial implications, with reference to the current 
information provided by the Hong Kong Monetary Authority (“HKMA”) 
concerning instruments that may be issued by the Hong Kong banking 
sector to meet the LAC requirements, allowing interest deduction for 
LAC debt instruments (excluding that for AT1/T2 instruments of AIs 
which are covered under the current regime) issued by AIs, AOEs and 
clean Holding Companies may reduce the revenue by about $1.7 billion 
per year, but this has not taken into account: (a) the additional revenue 
brought to the Government payable by investors holding such securities 
and carrying on a trade, profession or business in Hong Kong; and (b) 
reduction in sums incurred (and thus claimed as allowable expenses for 
profits tax assessment) by way of interest by AIs in respect of other 
sources of funding, e.g. deposit funding as they replace part of their 
funding with the issuance of LAC debt instruments.  The stamp duty 
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foregone in respect of the relief for relevant transactions is unlikely to be 
significant. 
 
30. On economic implications, the clarification of the tax treatment 
for all the LAC debt instruments will help facilitate banks’ compliance 
with the relevant LAC requirements, and is conducive to their 
strengthening of capital positions. 
 
 
PUBLIC CONSULTATION 

31. The HKMA conducted a two-month public consultation (from 
17 January to 16 March 2018) on the legislative proposals on LAC 
(including the proposed amendments to the Ordinance). The HKMA has 
engaged certain key stakeholders during the consultation period, and 
received ten submissions from AIs, industry associations, professional 
bodies and others.  Most comments received were technical in nature.  
We briefed the LegCo Panel on Financial Affairs on the proposal on 3 
April 2018.  Members generally supported the proposal.  We have 
considered the views received in formulating the legislative proposal and 
further consulted the industry on the draft text of the Rules and the Bill 
from 25 July to 5 September 2018.  Relevant technical comments have 
been addressed as appropriate. 
 
 
PUBLICITY 

32. We will issue a press release upon the gazettal of the Rules and 
the Bill. A government spokesperson will be available to answer media 
enquiries. 
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BACKGROUND 

33. The FIRO was enacted by LegCo in June 2016 and came into 
force on 7 July 201714.  The FIRO establishes a cross-sectoral resolution 
regime for within scope FIs, which is designed to meet the international 
standards set by the FSB in its Key Attributes of Effective Resolution 
Regimes for Financial Institutions.    
 
 
ENQUIRIES 
 
34. Enquiries should be directed to Ms. Estrella Cheung, Principal 
Assistant Secretary for Financial Services and the Treasury (Financial 
Services) at 2810 2150, or Mr. Robert Probyn, Senior Manager 
(Resolution Office) of HKMA, at 2878 1106. 
 
 
 
 
 
Financial Services and the Treasury Bureau 
Hong Kong Monetary Authority 
16 October 2018 
 

                                                       
14  All provisions of the FIRO commenced operation on 7 July 2017 except Part 8 

(sections 144 to 148), section 192 and Division 10 of Part 15 (sections 228 to 
232). 
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