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LEGISLATIVE COUNCIL BRIEF

OCCUPATIONAL RETIREMENT SCHEMES
(AMENDMENT) BILL 2019

INTRODUCTION

At the meeting of the Executive Council on 26 March 2019, the
Council ADVISED and the Chief Executive ORDERED that the
Occupational Retirement Schemes (Amendment) Bill 2019 (the
Amendment Bill), at Annex, should be introduced into the Legislative
Council (LegCo).

2. The purpose of the Amendment Bill is to prevent the misuse of
Occupational Retirement Schemes (ORSO schemes) as an investment
vehicle open to members who are not employees of the relevant employers
of the schemes by —

(@) enhancing the powers of the Registrar, i.e. the Mandatory
Provident Fund Schemes Authority (MPFA) to ensure that
schemes regulated under the Occupational Retirement
Schemes Ordinance (Cap. 426) (ORSO) are genuinely
employment-based retirement schemes; and

(b) improving the governance of occupational retirement
schemes.

JUSTIFICATIONS

Ensuring the original policy intent is reflected in the ORSO

3. Under the existing ORSO, an ORSO scheme refers to a scheme,
not being a contract of insurance under which benefits are payable only
upon death and disability of the insured, that has or is capable of having
effect in relation to employment so as to provide benefits, in the form of
pensions, allowances, gratuities or other payments, payable on termination
of service, death or retirement, to or in respect of persons gainfully
employed (whether in Hong Kong or elsewhere) under a contract of service
in any employment.



4, All along, our policy intent has been that ORSO schemes should
be employment-based, i.e. the membership of an ORSO scheme must be
limited to employees of the relevant employer of the scheme or satisfy
other specified conditions® (the employment-based criterion).

5. The Registrar has recently noted that some ORSO schemes
might have been misused as a collective investment scheme with open
participation, contrary to the original policy intent of ORSO.
Allowing such misuse of ORSO schemes would compromise the integrity
of the regulation of investment products in Hong Kong because ORSO
schemes are outside the regulatory ambit of the Securities and Futures
Ordinance (Cap. 571) (SFO)2.

Strengthening the regulatory control on ORSO exempted schemes

6. There are two types of ORSO schemes under the ORSO, namely,
registered schemes and exempted schemes.  Contributions by employers®
and employees* to ORSO schemes are generally tax deductible.

7. Employers who operate ORSO schemes are required to apply to
the Registrar for registration, unless they are eligible for the following
exemption criteria, in which case an exemption certificate will be issued —

(@) being an offshore scheme registered or approved by a
regulatory authority outside Hong Kong performing
functions which are generally analogous to those of the
Registrar; or

(b) being a scheme which has not more than 10% or 50 of the
scheme’s members, whichever is less, who are Hong Kong
Permanent Identity Card holders.

8. The level of regulation between registered schemes and
exempted schemes is different. Registered schemes are subject to certain
requirements in registration application, allowable assets, trusteeship,

1 These include membership being limited to individuals transferred from another ORSO scheme to the
scheme upon business transactions in good faith between the relevant employers of these two schemes,
and to the beneficiaries of deceased members.

2 ORSO schemes are carved out from the definition of “securities” in the SFO and are hence not subject
to the regulation of the Securities and Futures Commission.

3 The deduction is limited to 15% of the total emoluments of the employee for the period to which the
payments relate.

4 Employees’ contributions to Mandatory Provident Fund (MPF)-exempted ORSO schemes are eligible
to tax deduction subject to the maximum deduction limit of $18,000 annually.



funding, audit and actuarial review and disclosure of information to
employees. The ORSO provides the Registrar with powers to ensure
compliance of registered schemes with the requirements.

Q. On the contrary, while exempted schemes are required to comply
with the requirements in relation to providing information to the Registrar
and notifying the Registrar of certain changes of the schemes, they are not
subject to the other requirements applicable to registered schemes. The
grounds on which the Registrar may withdraw the exemption certificate of
an exempted scheme are much more limited when compared to those
available for cancelling the registration of a registered scheme.

10. The threshold as described in paragraph 7(b) above for
qualifying as an exempted scheme is comparatively low, making it
relatively easy to obtain the exempted scheme status. Coupled with the
fact that they are only subject to minimal ongoing regulatory requirements,
exempted schemes may be susceptible to misuse as general investment
vehicles.

Proposed Amendments
11. To address the issues above, we propose amending the ORSO
to -

(@) better reflect the original policy intent that only schemes
that meet the employment-based criterion will fall within
the ambit of the ORSO and be eligible for registration or
exemption. Key measures include —

Employment-based criterion

(i)  (for registered schemes) to empower the Registrar
to reject an application for registration on grounds
of public interest.  For new applications for
registration, requiring statements from the solicitor,
the auditor and the relevant employer of an ORSO
scheme confirming that the membership of the
scheme complies with the employment-based
criterion;

(i)  (for exempted schemes) for new applications for
exemption certificates, requiring a statement from
the relevant employer of an ORSO scheme
confirming that the membership of the scheme
complies with the employment-based criterion;



(b)

(©)

(d)

(i) (for Dboth registered and exempted schemes)
clarifying that certain essential terms of a registered
scheme and an exempted scheme which are the
basis for granting registration or exemption to a
scheme should Dbe maintained as ongoing
requirements;

(iv) (for both registered and exempted schemes)
requiring the employer to ensure ongoing
compliance with the employment-based criterion
and submit to the Registrar an annual statement
confirming compliance with the employment-based
criterion; and empowering the Registrar to require
the employer or any person to give information or
documents to prove compliance of the scheme with
the employment-based criterion;

(v) (for both registered and exempted schemes)
empowering the Registrar to cancel the registration
or withdraw the exemption on express statutory
grounds such as non-compliance with the
employment-based criterion, failure to provide
information and documents as required by the
Registrar, or public interest.

abolish the granting of exemption certificates by way of
the exemption criterion as described in paragraph 7(b) (i.e.
a high proportion of employees who are not permanent
Hong Kong residents);

expressly set out the permissible types of transfer-in
payments to a registered scheme or an exempted scheme;

enhance the Registrar’s powers of inspection and
investigation and introduce new offences for non-
compliance with the Registrar’s requirements during the
inspection and investigation; and

empower the Registrar to apply for a court order to freeze
the assets of a registered scheme on the Registrar’s
intending to issue a proposal to cancel the scheme’s
registration.



12. In addition, we also take the opportunity to make technical
amendments, including updating the wording of some provisions of the
ORSO, streamlining the procedures for withdrawal of an exemption
certificate granted to or cancellation of registration of a scheme, and
providing the Registrar with adequate immunity protection, etc.

OTHER OPTIONS

13. Amending the ORSO is the only way to give effect to the above
proposals. There is no other option.

THE AMENDMENT BILL

14, The Amendment Bill is divided into three parts and contains the
following provisions —

(a) Part 1 sets out preliminary provisions such as the short
title;

(b) Part 2 contains amendments to the ORSO. The main
provisions are set out as follows —

(i) Clause 3 — amends the existing definition of an
“occupational retirement scheme” in section 2 by
explicitly adding the employment-based criterion
into the definition;

(i)  Clause 7 — amends the existing section 7 to —

l. abolish the granting of exemption
certificates by way of the exemption
criteria as described in paragraph 7(b); and

[l.  empower the Registrar to impose, amend
and revoke conditions on or at any time
after allowing an application for an
exemption certificate for a scheme.

(i) Clauses 9 and 10 — add section 8A to introduce
membership requirements for exempted schemes,
and amend the existing section 10 to introduce



(iv)

(v)

(vi)

(vii)

(viii)

requirements on provision of information in relation
to the employment-based criterion for exempted
schemes.

Clauses 11 and 12 — amend the existing sections 11
and 12 to empower the Registrar to withdraw the
exemption certificate of an exempted scheme under
circumstances including when the employment-
based criterion is not satisfied.

Clause 14 — amends the existing section 18 to —

l. require the Registrar to be satisfied that
allowing the registration of a scheme will
not be contrary to the public interest; and

Il.  empower the Registrar to impose, amend
and revoke conditions on or at any time
after allowing the registration of a scheme.

Clauses 17, 20, 22, 24 and 25 — add sections 20A,
20B and 33A, and amend the existing sections 25,
30, and 33 to introduce additional requirements for
registered schemes on their terms, membership,
trusteeship, submission of annual return and written
statement, provision of information and notification
of certain events, regarding matters including
compliance with the employment-based criterion,
and to introduce consequences of non-compliance.

Clauses 27 and 30 — amend the existing sections 42
and 45 to empower the Registrar to cancel the
registration of a registered scheme under more
circumstances, such as if the employment-based
criterion is not satisfied.

Clause 29 — amends the existing section 44 to
empower the Registrar to apply for a court order to
freeze the assets of a registered scheme on the
Registrar’s intending to issue a proposal to cancel a
registered scheme’s registration.



(©)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

Clause 41 —amends the existing section 61 to revise
the eligibility criteria of the Chairman of the
Occupational Retirement Schemes Appeal Board.

Clauses 43 and 49 - add Part VIIIA which confers
inspection and investigation powers on the
Registrar, comparable to the MPFA’s powers in
relation to MPF Schemes under the Mandatory
Provident Fund Schemes Ordinance (Cap. 485); and
add sections 79A, 79B and 79C which provide for
the offence of obstructing the Registrar’s
performance of functions, prosecution deadline for
summary offences, and proof of reasonable excuses
or lawful authority.

Clause 45 — adds new section 70B to expressly set
out the permissible types of transfer-in payments to
a registered scheme or an exempted scheme.

Clause 46 — amends the existing section 75 to
confer civil liability immunity protection on persons
including the Registrar.

Clause 47 — amends the existing section 78 to
provide for other exceptions to the prohibition on
information disclosure.

Clause 52 — amends the existing Schedule 1 to
include new documents required for registration as
a result of the employment-based criterion.

Part 3 amends the Occupational Retirement Schemes
(Authentication and Certification of Documents) Rules
(Cap. 426A) to provide for additional documents required
to be authenticated before submission to the Registrar.



LEGISLATIVE TIMETABLE
15. The legislative timetable will be —
Publication in the Gazette 4 April 2019

First Reading and commencement 17 April 2019
of Second Reading Debate

Resumption of Second Reading To be notified
Debate, Committee Stage and
Third Reading

IMPLICATIONS OF THE PROPOSALS

16. The proposals are in conformity with the Basic Law, including
the provisions concerning human rights.  The proposals will not affect the
binding effect of the existing provisions of the ORSO. There are no
financial, civil service, productivity, environmental or family implications
arising from taking forward the proposals.

Gender Implications

17. The proposals have no gender implications. This
notwithstanding, it should be noted that when the Convention on the
Elimination of All Forms of Discrimination Against Women was extended
to Hong Kong in 1996, a reservation in relation to pension schemes was
entered into in view of the existence of some pre-existing private
occupational retirement schemes which provided different terms for
females and males, mainly in respect of the retirement age for entitlement
to retirement benefits (typically male at 60 and female at 55). As at 2018,
the number of such schemes has decreased to about 130, and will be phased
out in the course of time.  The Financial Services and the Treasury Bureau
and the MPFA will keep in view the market situation and the need to retain
this reservation.

Economic and Sustainability Implications

18. The proposals will result in an enhanced and more clearly
defined regulatory regime for ORSO schemes, thus ensuring the integrity
of the regulation of investment products in Hong Kong.



PUBLIC CONSULTATION

19. The MPFA, acting as the Registrar, has consulted relevant
employers, employer associations such as the Employers’ Federation of
Hong Kong and the Hong Kong General Chamber of Commerce, scheme
administrators, industry bodies such as the Hong Kong Trustees’
Association, and professional bodies such as the Hong Kong Institute of
Certified Public Accountants and the Law Society of Hong Kong on the
major proposed amendments. The parties consulted agreed with the need
to enhance the ORSO regulatory regime and were supportive of the
proposals in general. The MPFA is working with the employer groups on
the implementation details. The LegCo Panel on Financial Affairs
supported the proposals at its meeting on 4 June 2018.

PUBLICITY

20. We will issue a press release upon the gazettal of the Amendment
Bill, and arrange a spokesperson to answer media enquiries.

BACKGROUND

21, The ORSO came into force on 15 October 1993. It aims to
establish a registration system for ORSO schemes voluntarily established
by employers, to ensure that such schemes are properly regulated and to
provide greater certainty that the benefits promised to employees will be
paid when they fall due. Unlike the MPF system, the ORSO regime is
voluntary. It does not compel employers to set up ORSO schemes.

22. In connection with the launch of the MPF System on 1 December
2000, ORSO schemes may also be classified into two types according to
their MPF exemption status, i.e. those schemes with MPF exemption
granted by the MPFA and those without (commonly known as “MPF-
exempted ORSO schemes” and “non-MPF-exempted ORSO schemes”
respectively)®.  Employers and members of MPF-exempted ORSO

> When the MPF System was about to launch on 1 December 2000, registered schemes and exempted
schemes under the ORSO may apply to the MPFA for MPF exemption pursuant to the Mandatory
Provident Fund Schemes (Exemption) Regulation (Cap. 485B). The MPFA may issue an MPF
exemption certificate to the relevant employers of the schemes if the MPFA is satisfied that the
relevant application criteria under that Regulation are satisfied. MPF-exempted ORSO schemes are
also subject to the additional statutory requirements (e.g. trusteeship requirements) under that
Regulation.



schemes are exempt from MPF requirements. If an MPF-exempted
ORSO scheme has open membership (i.e. it continues to admit new
employees of the relevant employer as members), a new employee of the
relevant employer of the scheme will be given an option to choose between
joining that ORSO scheme or an MPF scheme. Non-MPF-exempted
ORSO schemes can be provided by relevant employers for their employees
as top-up schemes in addition to MPF schemes, or retained by employers
for keeping the benefits of their employees accrued before the launch of
the MPF System for continued investment. As at 31 December 2018, the
number of ORSO schemes is as follows:

Number of ORSO schemes
Scheme type | With MPF exemption Without MPF Total
exemption
Registered 3048 559 3607
schemes
Exempted 207 383 590
schemes
Total 3 255 942 4197
ENQUIRY
23. Enquiries on this brief may be directed to Ms Joan HUNG,

Principal Assistant Secretary for Financial Services and the Treasury
(Financial Services) Mandatory Provident Fund Reform, Financial
Services and the Treasury Bureau, at 2810 2061.

Financial Services and the Treasury Bureau
3 April 2019
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Occupational Retirement Schemes (Amendment) Bill 2019
Part 1
Clause 1 1

A BILL
To

Amend the Occupational Retirement Schemes Ordinance to provide for
requirements to ensure that occupational retirement schemes are
genuinely based on employment; to enhance the enforcement
powers of the Registrar of Occupational Retirement Schemes under
the Ordinance; and to provide for related matters.

Enacted by the Legislative Council.
Part1

Preliminary

1. Short title

This Ordinance may be cited as the Occupational Retirement
Schemes (Amendment) Ordinance 2019.

2. Enactments amended

The enactments specified in Parts 2 and 3 are amended as set out in
those Parts.

Part 2
Clause 3

Occupational Retirement Schemes (Amendment) Bill 2019

Part 2

Amendments to Occupational Retirement Schemes

(D

)

€))

CY)

©)

Ordinance (Cap. 426)

Section 2 amended (interpretation)

Section 2(1), definition of occupational retirement scheme,
paragraph (a)—

Repeal

GGand77.

Section 2(1), definition of eccupational retirement scheme,
paragraph (b)—

Repeal
“employment,”
Substitute
“employment; and”.

Section 2(1), definition of occupational retirement scheme,
after paragraph (b)—

Add

“(c) by its terms limits membership of the scheme to eligible
persons,”.

Section 2(1)—

Repeal the definitions of existing and member.
Section 2(1)—

Add in alphabetical order

“authorized person (YEFZFE A) means a person appointed or
authorized under section 80A;
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Part 2
Clause 4 3
eligible person (&&H&H) A )—see section 2A;
existing scheme (¥ H &t #|) means an occupational
retirement scheme existing at the time when an
application for exemption or registration is made for the
scheme;
investigator (7 B) means a person carrying out an
investigation under section 66C;”.
4. Sections 2A and 2B added
After section 2—
Add

“2A. Meaning of eligible person

(1) An eligible person, in relation to an occupational
retirement scheme, is an individual who is entitled or
prospectively entitled to benefits under the scheme by
virtue of—

(a) the individual’s employment (whether past or
present) by the relevant employer of the scheme; or

(b) an agreement (transfer agreement)—
(i) made between—

(A) the relevant employer of the scheme;
and

(B) the relevant employer of another
occupational retirement scheme
(original scheme) of which the
individual was a member,

whether or not the individual is a party to the
agreement; and

Part 2
Clause 4

Occupational Retirement Schemes (Amendment) Bill 2019

2B.

(i) made as a result of any company
amalgamation, restructuring, joint venture, or
any other business transaction of a similar
nature, conducted in good faith between the
two employers.

(2) However, for an individual to be an eligible person
because of an entitlement by virtue of a transfer
agreement, the individual must have been a member of
the original scheme by virtue of being an individual
described in subsection (1) or (3) in relation to the
original scheme.

(3) Also, an eligible person is an individual having an
interest in the estate of a deceased individual described
in subsection (1).

Interpretation of employment

(1) This section applies for the purposes of the definition of
occupational retirement scheme in section 2(1) and of
section 3.

(2) [If a person provides service on a full-time basis to a
business or other organization in Hong Kong for a
period of more than 4 years in a way and subject to a
degree of control that the person may reasonably be
regarded as an integral part of the business or
organization—

(a) the provision of service is to be regarded as
employment;

(b) the proprietor of the business or organization is to
be regarded as an employer whether or not there is

a contract of employment or service between the
person and the proprietor; and



Part 2
Clause 5
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©)

(c) the person providing service is to be regarded as an
employee of, or employed by, the proprietor of the
business or organization under a contract of
employment or service.

An employer does not include the government of a
country, territory or place outside Hong Kong or any
agency or undertaking of or by such a government that is
not operated for the purpose of gain.”.

Section 3 amended (restrictions on operation of occupational
retirement schemes)

(1) Section 3—
Repeal subsection (4)
Substitute

@

For the purposes of subsections (1)(d) and (2)(b), an
application made in respect of an occupational
retirement scheme under section 7(1) or 15 has been
finally disposed of—

(a) if the Registrar allows the application—on the
Registrar allowing the application;

(b) if the Registrar refuses the application and no
appeal is made within the period specified in
section 8(2) or 19(2) against the refusal—on the
expiry of the period; or

(c) if the Registrar refuses the application and an
appeal is made within the period specified in
section 8(2) or 19(2) against the refusal—on the
Appeal Board determining the appeal under section
62(4)(a) or (c).”.

(2) Section 3—
Repeal subsection (5).

Part 2
Clause 6

Occupational Retirement Schemes (Amendment) Bill 2019

6. Section 6A added
Part 11, after section 6—

Add

“6A. Registrar may issue guidelines

(M

)

(€))

)

©)

(6)
O]

The Registrar may issue guidelines for the guidance of
administrators, relevant employers and their employees,
and other persons concerned with this Ordinance.

A guideline—
(a) may consist of a code, standard, specification or

provision relating to occupational retirement
schemes or a class of such schemes; and

(b) may apply, incorporate or refer to any document
that has been published, either as in force at the
time when the guideline is issued, or as amended or
published from time to time.

A guideline may specify information or documents
required to be provided to the Registrar.

The information or documents specified under
subsection (3) must be of a kind that the Registrar
reasonably requires for the performance of the
Registrar’s functions under this Ordinance.

Subsection (3) has effect whether or not rules are made
under section 73 requiring the provision of information
or documents.

The Registrar may amend or revoke a guideline.

The Registrar must publish a guideline, or any
amendment or revocation of it, in a way the Registrar
considers appropriate.
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(8) A person does not incur a civil or criminal liability only
because the person has contravened a guideline.
(9) However, if in any legal proceedings the court is
satisfied that a guideline is relevant to determining a
matter that is in issue in the proceedings—
(a) the guideline is admissible in evidence in the
proceedings; and
(b) proof that the person contravened or did not
contravene the guideline may be relied on by any
party to the proceedings as tending to establish or
negate the matter.

(10) In any legal proceedings, a document that purports to be
a copy of a guideline is, in the absence of evidence to the
contrary, to be presumed to be a true copy of the
guideline.

(11) To avoid doubt, the power under subsection (1) is in
addition to, and not in derogation of, any other power of
the Registrar to give or issue guidelines under any other
provision of this Ordinance.

(12) A guideline issued under this section is not subsidiary
legislation.”.

7. Section 7 amended (exemption)
(1) Section 7(2)(c)(ii}—
Repeal
CCandS’.
(2) Section 7(2)(c)(iii)}—
Repeal

“Registrar.”
Substitute
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“Registrar; and”.
(3) After section 7(2)(c)(iii)}—
Add

“(iv) a written statement by the relevant employer or
representative employer that— .

(A) the scheme by its terms limits membership of the
scheme to eligible persons; and

(B) all members of the scheme are eligible persons.”.
(4) After section 7(5)—
Add

“(5A) The Registrar may allow an application under subsection
(4)(b) or (¢) only if the Registrar receives the application
before the date on which the Occupational Retirement
Schemes (Amendment) Ordinance 2019 ( of 2019)
comes into operation.

(5B) On or at any time after allowing an application for an
exemption certificate for an occupational retirement
scheme, the Registrar may, by written notice given to the
relevant employer of the scheme, impose conditions for
exemption of the scheme that the Registrar considers
appropriate.

(5C) The Registrar may from time to time, by written notice
given to the relevant employer of the scheme, amend or
revoke a condition imposed under subsection (5B).

(5D) Before imposing, amending or revoking a condition
under subsection (5B) or (5C), the Registrar must give
the relevant employer of the scheme—

(a) not less than 30 days’ advance notice of the
Registrar’s proposed decision, specifying the
grounds; and
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(b) an opportunity to make written representations to
the Registrar as to why the condition should not be
imposed, amended or revoked.”.
8. Section 8 amended (appeal against the Registrar’s decision)

(1) Section 8—

Renumber the section as section 8(2).
(2) Before section 8(2)—

Add

“(1) If the Registrar imposes, amends or revokes a condition
for exemption of an occupational retirement scheme, the
relevant employer of the scheme may appeal to the
Appeal Board against the decision within 2 months after
the date of the notice given under section 7(5B) or
(5C).”.

9. Section 8A added
After section 8—
Add

“8A. Membership requirements for exempted schemes

(1) If, despite paragraph (c) of the definition of
occupational retirement scheme in section 2(1), any
term of an exempted scheme allows a person other than
an eligible person to be a member of the scheme,
without limiting section 11(1)(g) or (h) or 12(1)(g) or
(h—

(a) the scheme continues to be an exempted scheme;
and

(b) the term is void and unenforceable.
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(2) Subsection (1) applies only to a scheme for which an
exemption certificate is issued on or after the date on

which  the  Occupational  Retirement  Schemes
(Amendment) Ordinance 2019 ( of 2019) comes
into operation.

(3) If, without reasonable excuse, a person other than an
eligible person is allowed to be a member of an
exempted scheme, the relevant employer of the scheme
commits an offence and is liable—

(a) on summary conviction—to a fine at level 6 and, in
the case of a continuing offence, to a further fine of
$5,000 for every day during which the offence
continues; or

(b) on conviction on indictment—to a fine of $500,000
and to imprisonment for 2 years and, in the case of
a continuing offence, to a further fine of $10,000
for every day during which the offence continues.”.

10. Section 10 amended (provision of information relating to
exempted schemes)

(1) Section 10(1)—
Repeal paragraph (a)
Substitute

“(a) the Registrar may by written notice require a person to
give, within the period specified in the notice, any
information or document relating to the scheme that is in
the person’s possession or under the person’s control;”.

(2) After section 10(1)(a)—
Add

“(ab) the Registrar may by written notice require a person to
give, within the period specified in the notice, any
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information or document (including a legal opinion, or
an auditor’s certificate, on a matter specified by the
Registrar) relating to the scheme that is reasonably
required to enable the Registrar to determine whether—

(i) the scheme by its terms limits membership of the
scheme to eligible persons; and

(ii) all members of the scheme are eligible persons;”.

(3) Section 10(1)(b)—

Repeal
everything after “Registrar—"
Substitute

“(i) an annual return for the period relating to the
scheme in the form and containing the information
that may be specified by the Registrar;

(ii) awritten statement as to whether at all times during
the period—

(A) the scheme by its terms limits membership of
the scheme to eligible persons; and

(B) all members of the scheme are eligible
persons;

(iii) for a scheme exempted under section 7(4)(a)—
documentary evidence to satisfy the Registrar of
the validity of the relevant registration or approval
during the period; and

(iv) for a scheme exempted under section 7(4)(b) or
(c)—a written statement of the total number of
members of the scheme and the number of the
members who were Hong Kong permanent identity
card holders on the date of the statement,
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within 1 month after the expiry of the period or a longer
period the Registrar may allow;”.

(4) Section 10(2)—
Repeal
“relevant employer who without reasonable cause”
Substitute
“person who without reasonable excuse”.

(5) Section 10(2)(a), after “subsection (1)(a)”—
Add
“or (ab)”.

(6) Section 10(2)(b)—
Repeal
“documentary evidence or a written statement”
Substitute

“an annual return, a written statement or documentary
evidence”.

(7) Section 10(3), (3A) and (3B)—
Repeal
“reasonable cause”
Substitute

“reasonable excuse”.

11. Section 11 amended (proposal to withdraw an exemption
certificate)

(1) After section 11(1)(b)—
Add
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“(ba) a condition imposed under section 7(5B), or amended

under section 7(5C), in respect of the scheme is not
complied with;”.

Section 11(1)(c)—
Repeal

“or”.

Section 11(1)—
Repeal paragraph (d)
Substitute

“(d) any requirement of section 10(1)(a), (ab) or (b) is not
complied with for the scheme;

(e) any requirement of section 67(2)(ga) is not complied
with for the scheme;

(f) the requirement of section 70B is not complied with for
the scheme;

(2) any term of the scheme allows a person other than an
eligible person to be a member of the scheme;

(h) not all members of the scheme are eligible persons;

(i) the scheme is not, or has ceased to be, an occupational
retirement scheme; or

(j) the withdrawal is in the public interest.”.
Section 11(2)y—

Repeal

“occupational retirement”

Substitute

“exempted”.

Section 11(2)—

Repeal paragraph (a)
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Substitute
“(a) publish a notice containing the proposal in a way the
Registrar considers appropriate; and”.
(6) Section 11(3), Chinese text—
Repeal
“HE”
Substitute
“BAT.
(7)  Section 11(3)(b), Chinese text, after “ZREATE A HE"—
Add
(8) Section 11(3)(b), Chinese text, after “H/\E&"—
Add
“ECEREIEHY.
(9) Section 11—
Repeal subsection (5)
Substitute
“(5) A person who fails to comply with a requirement under
subsection (2)(b)(i) or (ii) commits an offence and is
liable on summary conviction to a fine at level 3.”.
12. Section 12 amended (withdrawal of exemption certificate)

(1) Section 12(1), Chinese text—
Repeal
“FIg”
Substitute

“?&%ﬁ”.



Occupational Retirement Schemes (Amendment) Bill 2019

Part 2
Clause 12

15

(2) After section 12(1)(b)—

Add
“(ba) .

a condition imposed under section 7(5B), or amended
under section 7(5C), in respect of the scheme is not
complied with;”.

(3) Section 12(1)(c)—
Repeal

113 29

or-.

(4) Section 12(1)—

Repeal paragraph (d)
Substitute
“(d) any requirement of section 10(1)(a), (ab) or (b) is not

complied with for the scheme;

(e) any requirement of section 67(2)(ga) is not complied
with for the scheme;

() the requirement of section 70B is not complied with for
the scheme;

(g) any term of the scheme allows a person other than an
eligible person to be a member of the scheme;

(h) not all members of the scheme are eligible persons;

(i) the scheme is not, or has ceased to be, an occupational
retirement scheme; or

(j) the withdrawal is in the public interest.”.

(5) Section 12(2)—
Repeal paragraph (a)
Substitute

“(a)

publish a notice of the withdrawal in a way the Registrar
considers appropriate; and”.
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(6) Section 12(3), Chinese text—
Repeal
g
Substitute
g

(7) Section 12(3)(b), Chinese text, after “/ 45—
Add
“HRAIERT.

(8 Section 12—
Repeal subsection (4)
Substitute

“(4) A person who fails to comply with a requirement under
subsection (2)(b)(i) or (ii) commits an offence and is
liable on summary conviction to a fine at level 3.”.

13. Section 14 amended (coming into effect of withdrawal)
(1) Section 14(3)—
Repeal paragraph (a)
Substitute
“(a) publish a notice of the coming into effect of the
withdrawal in a way the Registrar considers appropriate;
and”.
(2) Section 14—
Repeal subsection (4)
Substitute

“(4) A person who fails to comply with a requirement under
subsection (3)(b)(i) or (ii) commits an offence and is
liable on summary conviction to a fine at level 3.”.
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14. Section 18 amended (registration) “requirement of section 25(2)”

(1) Section 18(1)(b)—
Repeal

“requirement of section 25(2) (in the case of an existing
scheme governed by a trust) has”

Substitute

“requirements of section 25(2) and (5) (in the case of an
existing scheme governed by a trust) have”.

(2) Section 18(1)(c)—
Repeal
“and”.

(3) Section 18(1)(d)—
Repeal
“satisfied,”
Substitute
“satisfied; and”.

(4) Aftersection 18(1)(d)—
Add

“(e) that registering the scheme is not contrary to the public
interest,”.

(5) Section 18(1)—
Repeal
“shall allow”
Substitute
“may allow”.

(6) Section 18(3)(b)—
Repeal

Substitute

“requirements of section 25(2) and (5)”.
(7) Section 18(4)(c)—

Repeal

“requirement of section 25(2)”

Substitute

“requirements of section 25(2) and (5)”.
(8) Aftersection 18(4)—

Add

“(4A) On or at any time after allowing an application for
registration of an occupational retirement scheme, the
Registrar may, by written notice given to the relevant
employer of the scheme, impose conditions for
registration of the scheme that the Registrar considers
appropriate.

(4B) The Registrar may from time to time, by written notice
given to the relevant employer of the scheme, amend or
revoke a condition imposed under subsection (4A).

(4C) Before imposing, amending or revoking a condition
under subsection (4A) or (4B), the Registrar must give
the relevant employer of the scheme—

(a) mnot less than 30 days’ advance notice of the
Registrar’s proposed decision, specifying the
grounds; and

(b) an opportunity to make written representations to
the Registrar as to why the condition should not be
imposed, amended or revoked.”.
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15. Section 19 amended (appeal against the Registrar’s decision)
(1) Section 19—
Renumber the section as section 19(2).
(2) Before section 19(2)—
Add
“(1) If the Registrar imposes, amends or revokes a condition
for registration of an occupational retirement scheme,
the relevant employer of the scheme may appeal to the
Appeal Board against the decision within 2 months after
the date of the notice given under section 18(4A) or
(4B).”.
16. Section 20 amended (registered schemes’ trustees, etc., to keep
proper accounts and records, ete.)
After section 20(3)—

Add

“(BA) To avoid doubt, the financial transactions of a registered
scheme include transactions involving the transfer of
benefits to and from the scheme.”.

17. Sections 20A and 20B added
After section 20—
Add

“20A. Requirements in relation to certain terms
(1) The terms of a registered scheme must at all times—

(a) if the scheme is not a participating scheme of a
pooling agreement—not permit assets of the
scheme to be used to indemnify any person who
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manages the scheme or any trustee of the scheme
against any fraud, misfeasance or breach of trust;

(b) not enable any person, without the consent of a
member of the scheme, to alter to the member’s
detriment either the member’s accrued rights under
the scheme or the member’s vested benefits, unless
the alteration is consequential on an amendment to
the terms of the scheme consented to by not less
than 90% of the members of the scheme;

(c) provide that if an alteration described in paragraph
(b) occurs, any vested benefit that the member
concerned is entitled to receive as at the date of the
alteration under the terms of the scheme becomes,
if the member so elects, payable to the member as
if any condition precedent of the entitlement had
been satisfied; and

(d) Thave the effect provided for in section 18(1)(c) and
(d).

(2) 1If a registered scheme is the subject of, or regulated by,
an insurance arrangement, the terms of the arrangement
must at all times provide that any sum payable by the
administrator of the scheme in the event of the
termination of the arrangement may be paid by the
administrator only to—

(a) another authorized insurer for the purposes of
another insurance arrangement of which the
scheme will be the subject, or by which the scheme
will be regulated; or

(b) a person who will hold the sum on trust as an asset
of the scheme in accordance with section 25.

(3) If a registered scheme is a participating scheme of a
pooling agreement, the terms of the agreement must at
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20B.

C)

&)

(6)

all times not permit assets of its participating schemes to
be used to indemnify the administrator of the agreement
against any fraud, misfeasance or breach of trust.

Any term of a registered scheme that contravenes
subsection (1) is void and unenforceable.

Any term of an insurance arrangement of which a
registered scheme is the subject, or by which a registered
scheme is regulated, that contravenes subsection (2) is
void and unenforceable.

Any term of the pooling agreement of a participating
scheme that contravenes subsection (3) is void and
unenforceable.

Membership requirements for registered schemes

M

2

€))

If, despite paragraph (¢) of the definition of
occupational retirement scheme in section 2(1), any
term of a registered scheme allows a person other than
an eligible person to be a member of the scheme,
without limiting section 42(p) or (q) or 45(1)(d)(xvi) or
(xvii)—
(a) the scheme continues to be a registered scheme;
and

(b) the term is void and unenforceable..

Subsection (1) applies only to a scheme for which a
certificate of registration is issued on or after the date on
which  the Occupational Retirement Schemes
(Amendment) Ordinance 2019 ( of 2019) comes
into operation.

If, without reasonable excuse, a person other than an
eligible person is allowed to be a member of a registered
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scheme, the relevant employer of the scheme commits an
offence and is liable—

(a) onsummary conviction—to a fine at level 6 and, in
the case of a continuing offence, to a further fine of
$5,000 for every day during which the offence
continues; or

(b) on conviction on indictment—to a fine of $500,000
and to imprisonment for 2 years and, in the case of
a continuing offence, to a further fine of $10,000
for every day during which the offence continues.”.

18. Section 21A amended (notice required)
Section 21A(3) and (4)—
Repeal
“reasonable cause”
Substitute
“reasonable excuse”.
19. Section 24 amended (general funding requirements and duties)
Section 24(2)—
Repeal
“Where an existing scheme”
Substitute
“If a scheme existing immediately before 15 October 1993”.
20. Section 25 amended (trusteeship requirement)

After section 25(4)—
Add
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21.

“(5) A trustee of a registered scheme must perform the

following duties with respect to the administration of the
scheme—

(a) the duty to exercise a level of care, skill, diligence
and prudence that may reasonably be expected of a
prudent person who is acting in a similar capacity
and who is familiar with the administration,
management and maintenance of a registered
scheme;

(b) the duty to use all relevant knowledge and skill, in
the administration, management and maintenance
of the scheme, that the trustee may reasonably be
expected to have because of the trustee’s business
or occupation;

(c) the duty to ensure that the assets of the scheme are
invested in different investments so as to minimize
the risk of losses of those assets, unless in
particular circumstances it is prudent not to do so;

(d) the duty to put the interests of the members of the
scheme before the trustee’s own interest; and

(e) the duty to act in accordance with the terms of the
scheme.”.

Section 26 amended (contravention of trusteeship requirement)
(1) Section 26(1)—

@

Repeal

“where the requirement of section 25(2)”
Substitute

“if any requirement of section 25(2) or (5)”.
Section 26(1), English text—
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Repeal
“relevant trustee”
Substitute
“trustee”.
(3) Section 26—
Repeal subsection (2)
Substitute
“(2) The Registrar may extend the period referred to in
subsection (1) on application in writing by the relevant
employer or the trustee (or, if there be more than 1
trustee, any of them).”.
22. Section 30 amended (annual return)

(1) Section 30, heading, after “return”—

)

3)

Add
“and written statement”.
Section 30—
Renumber the section as section 30(1).
After section 30(1)—
Add
“(2) Within 1 month after the end of a financial year of a

registered scheme, or a longer period the Registrar may
allow, the relevant employer of the scheme must give the
Registrar a written statement as to whether at all times
during the financial year—

(a) the scheme by its terms limits membership of the
scheme to eligible persons; and

(b) all members of the scheme are eligible persons.”.
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23. Section 32 amended (Registrar may require certain reports and
certificates)
After section 32(5)—
Add
“(5A) The Registrar may, in performing any function under
this Ordinance, take into account any report or certificate
received under this section.”.
24, Section 33 amended (information etc. to be given to Registrar)

(1) Section 33(1)—
Repeal everything before paragraph (a)
Substitute

“(1) The Registrar may by written notice require a person to
give, within the period specified in the notice, any of the
following information or documents relating to a
registered scheme that is in the person’s possession or
under the person’s control—”.

(2) After section 33(1)—
Add

“(1A) The Registrar may by written notice require a person to
give, within the period specified in the notice, any
information or document (including a legal opinion, or
an auditor’s certificate, on a matter specified by the
Registrar) relating to a registered scheme that is
reasonably required to enable the Registrar to determine
whether—

(a) the scheme by its terms limits membership of the
scheme to eligible persons; and

(b) all members of the scheme are eligible persons.”.
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25. Section 33A added
After section 33—

“33A.

Add

Registrar to be notified of certain events

(1) In this section—

reportable event (JHEA#ZZE{4) means, in relation to a
registered scheme, the occurrence of any of the

following—

(a) any requirement of section 20 is not complied with
for the scheme;

(b) any requirement of section 20A(1), (2) or (3) is not
complied with for the scheme;

(c) any requirement of section 21 is not complied with
for the scheme;

(d) any requirement of section 24 is not complied with
for the scheme;

(e) any requirement of section 25 is not complied with
for the scheme;

(f) a requirement under section 26(1) is not complied
with for the scheme;

(g) any requirement of section 27 is not complied with
for the scheme;

(h) the requirement of section 70B is not complied
with for the scheme;

(i) any term of the scheme allows a person other than
an eligible person to be a member of the scheme;

(j) not all members of the scheme are eligible persons;

working day (T{F H) means a day that is not—-
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(a) ageneral holiday; Substitute
(b) a Saturday; or “registered”.
(c) ablack rainstorm warning day or gale warning day ) . . .
as defined by section 71(2) of the Interpretation 27. Section 42 amended (grounds for cancellation of registration)
and General Clauses Ordinance (Cap. 1). (1) After section 42(a)—
(2) If the relevant employer or administrator of a registered Add
scheme becomes aware of a reportable event that occurs “(ab) any requirement of section 20A(1), (2) or (3) is not
on or after the date on which the Occupational complied with;”.
Retirement Schemes (Amendment) Ordinance 2019 .
( of 2019) comes into operation, the relevant (2)  Section 42(e)—
employer or administrator must— Repeal
(8 not later than the seventh working day after “under section 27(7)”
becoming aware of the event, give written notice to Substitute
2}‘1; ni(eglstrar setting out the particulars of the “of section 27",

(3) Section 42(g)—

(b) keep arecord of the particulars of the event;
Repeal

(c) permit the Registrar to inspect the record at any

. . » . 113 3 %
reasonable time during ordinary business hours; section 30

and Substitute
(d) give written notice to the Registrar setting out such “section 30(1) or (2)”.
further or better particulars of the event as the (4)  Section 42()—

Registrar requires as soon as practicable after the

Registrar makes the requirement. Repeal

(13 b 2
(3) A person who, without reasonable excuse, contravenes section 33

subsection (2) commits an offence and is liable on Substitute
summary conviction to a fine at level 6.”. “section 33(1) or (1A)”.
26. Section 36 amended (inquiries) (5) Section 42(n)—
Section 36(5)— Repeal
Repeal “or”.

“relevant occupational retirement” (6)  After section 42(n)—
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Add
“(na) any requirement of section 67(2)(gab) is not complied
with; ‘
(nb)  the requirement of section 70B is not complied with;”.
(7) Section 42(0)—
Repeal
“whole,”
Substitute
“whole;”.
(8) After section 42(0)—
Add

“(p) any term of the scheme allows a person other than an
- eligible person to be a member of the scheme;

(@) not all members of the scheme are eligible persons;

(r) the scheme is not, or has ceased to be, an occupational
retirement scheme; or

(s) the cancellation of the registration of the scheme is in the
public interest,”.

28. Section 43 amended (proposal to cancel registration)
(1) Section 43(1)—
Repeal paragraph (a)
Substitute

“(a) publish a notice containing the proposal in a way the
Registrar considers appropriate; and”.

(2) Section 43(2), Chinese text—
Repeal

“:F[ f%(”
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Substitute
.

(3) Section 43(2)(b), Chinese text, after “37HEFF /N E5"—
Add

(4) Section 43(2)(b), Chinese text, after “ [/ 257—
Add

() Section 43—
Repeal subsection (5)
Substitute

“(5) A person who fails to comply with a requirement under
subsection (1)(b)(i) or (ii) commits an offence and is
liable on summary conviction to a fine at level 3.”.

29. Section 44 amended (court may order freezing of assets)
(1) Section 44(1), after “issues”™—
Add
“, or intends to issue,”.
(2) After section 44(1)—
Add

“(1A) Before making an order under subsection (1), the court
must satisfy itself, so far as it can reasonably do so,
that—

(a) itis desirable that the order be made; and

(b) the order will not unfairly prejudice any person.”.
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30. Section 45 amended (cancellation of registration) “(xiva) any requirement of section 67(2)(gab) is not complied
(1) After section 45(1)(d)(i)— with;
Add (xivb)  the requirement of section 70B is not complied with;”.
“(ia) any requirement of section 20A(1), (2) or (3) is not (7)  Section 45(1)(d)(xv)—
complied with;”. Repeal
(2) Section 45(1)(d)(v)— “whole,”
Repeal Substitute
“a requirement under section 27(7)” “whole;”.
Substitute (8) After section 45(1)(d)(xv)—
“any requirement of section 27”. Add
(3) Section 45(1)(d)(vii)— “(xvi) any term of the scheme allows a person other than an
Repeal eligible person to be a member of the scheme;

“a requirement of section 30” (xvii) not all members of the scheme are eligible persons;

Substitute
“any requirement of section 30(1) or (2)”.

(4)  Section 45(1)(d)(x)—

(xviii) the scheme is not, or has ceased to be, an occupational
retirement scheme; or

(xix) the cancellation of the registration of the scheme is in the
public interest,”.

Repeal (9)  Section 45(2)—

“a requirement under section 33” Repeal paragraph (a)

Substitute Substitute

“any requirement under section 33(1) or (1A)”". “(a) publish a written notice of the cancellation in a way the
(5) Section 45(1)(d)(xiv)— Registrar considers appropriate; and”.

Repeal (10)  Section 45(3), Chinese text—

“or”. Repeal
(6) After section 45(1)(d)(xiv)— “HPE

Add Substitute

“é}%ﬁ”.
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(11)  Section 45(3)(b), Chinese text, after “/N457
Add
“BRAIE.
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33. Section 50 amended (remuneration of liquidator)
Section 50—
Repeal

(12)

Section 45—
Repeal subsection (4)
Substitute

“(4) A person who fails to comply with a requirement under
subsection (2)(b)(i) or (ii) commits an offence and is
liable on summary conviction to a fine at level 3.”.

31. Section 47 amended (coming into effect of cancellation)

(1

Section 47(3)—
Repeal paragraph (a)
Substitute

“(a) publish a notice of the coming into effect of the
cancellation in a way the Registrar considers
appropriate; and”.

(2) Section 47—

Repeal subsection (4)
Substitute

“(4) ~ A person who fails to comply with a requirement under
subsection (3)(b)(i) or (ii) commits an offence and is
liable on summary conviction to a fine at level 3.”.

32. Section 49 amended (appointment of liquidator)
Section 49(1)—

Repeal

“occupational retirement”.

34.

35.

36.

“an occupational retirement scheme, he shall”
Substitute

“a scheme under section 49(1), the person is to”.

Section 51 amended (powers of liquidator)

Section 51—

Repeai

“an occupational retirement scheme shall have”
Substitute

“a scheme under section 49(1) has”.

Section 52 amended (vesting of assets of scheme in liquidator)

(M

@)

Section 52(1)—

Repeal

“an occupational retirement scheme”
Substitute

“a scheme”.

Section 52(2)—

Repeal

“any of his employees”

Substitute

“any other person”.

Section 53 amended (effect of winding-up order)

M

Section 53(1)—
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37.

38.

39.

Repeal
“an occupational retirement scheme”
Substitute
“a scheme”.
(2) Section 53(1), Chinese text—
Repeal
“HE”
Substitute

Section 54 amended (avoidance of preference in certain cases)
Section 54(a)—

Repeal

“an occupational retirement scheme”

Substitute

“a scheme”.

Section 55 amended (saving of bona fide transactions, etc.)
Section 55(a)—

Repeal

“an occupational retirement scheme”

Substitute

“a scheme”.

Section 56 amended (distribution of assets)
(1) Section 56(1)—
Repeal

“an occupational retirement scheme shall on its winding up”
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Substitute
“a scheme subject to a winding-up order made under section
48(2) are on its winding up to”.
(2) Section 56(3)—
Repeal
“relevant employer of the scheme”
Substitute
“person who was the relevant employer of the scheme
immediately before the registration of the scheme was
cancelled,”.
40. Section 57 amended (the court’s power after winding up)
Section 57(1), (2) and (3)—
Repeal
“an occupational retirement scheme”
Substitute
“a scheme”.
41. Section 61 amended (Appeal Board)

(1) After section 61(3)—

Add

“(3A) A person appointed under subsection (2) to be the
Chairman of the Appeal Board must be—

(a) a person who is eligible for appointment as a judge
of the High Court under section 9 of the High
Court Ordinance (Cap. 4);

(b) a former Justice of Appeal of the Court of Appeal;
or
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(c) a former judge or a former deputy judge of the
court.”.
(2) Section 61(4)—
Repeal
“shall”
Substitute
“to be the Deputy Chairman, or one of the Deputy Chairmen,
of the Appeal Board must™.
42. Section 62 amended (constitution and powers of Appeal Board)

(1) Before section 62(4)(a)—
Add

“(aa) under section 8(1), the Appeal Board may determine the
appeal by upholding, varying or quashing the Registrar’s
decision, and making any necessary consequential
order;”.

(2) Section 62(4)(a)—
Repeal
“section 8”
Substitute
~ “section 8(2)”.
(3) After section 62(4)(b)—
Add

“(ba) under section 19(1), the Appeal Board may determine
the appeal by upholding, varying or quashing the
Registrar’s decision, and making any necessary
consequential order;”.

(4) Section 62(4)(c)—
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Repeal
“section 19”
Substitute
“section 19(2)”.

43. Part VIIIA added
After Part VII[—

66A.

66B.

Add

“Part VIIIA

Inspection and Investigation

Interpretation
In this Part—

investigation requirement (57 %K) means a requirement
made under section 66D;

scheme (51%/) means a registered scheme or an exempted
scheme.

General powers of inspection

(1) An authorized person may, at any reasonable time
during ordinary business hours, enter premises at which
the person reasonably believes that—

(a) the affairs of a scheme are being conducted; or
(b) any information or document relating to a scheme
is being kept,

for the purpose of ascertaining whether or not the
provisions of this Ordinance are being complied with or
have been complied with.
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This section does not authorize an authorized person to
enter premises that are being used as a private dwelling.

An authorized person must give the occupier of the
premises reasonable notice of the intention to enter the
premises.

However, an authorized person may enter premises
under this section without giving notice and without the
consent of the occupier—

(a) if entry is required urgently and the Registrar has
expressly authorized entry; or

(b) if giving notice or obtaining the consent would
defeat the purpose for which it is intended to
exercise the power of entry.

An authorized person who enters premises under this
section may do any of the following acts—

(a) inspect the premises and examine any record found
on the premises that the authorized person
reasonably believes relates to a scheme;

(b) take photographs or videos of the premises or of
any thing found on the premises that the authorized
person reasonably believes relates to a scheme;

(c) require the occupier of the premises or any person
who is apparently an employee or agent of that
occupier to provide the authorized person with
such assistance and facilities as are reasonably
necessary to enable the authorized person to
perform his or her functions;

(d) require any person on the premises to produce for
inspection records under the control of the person
relating to a scheme and, if any such records are
not legible or are not in the English or Chinese
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language, to produce a written statement in English
or Chinese setting out the contents of those records;
(¢) make copies of all or any part of any such records
or statements.
(6) A person may exercise a power conferred by this section
only if the person—
(a) 1is in possession of a warrant of authority issued by
the Registrar; and
(b) on being requested to do so, produces that warrant
to the occupier of the premises sought to be
entered, inspected or examined or to any other
person in relation to whom it is sought to exercise
that power.
66C. Investigation
(1) The Registrar may investigate any matter if, in relation

to a scheme, the Registrar—

(a) has reasonable cause to believe that a person may
have contravened the provisions of this Ordinance;

(b) has reasonable cause to believe that circumstances
may exist that could prejudice the interests of the
members of the scheme; or

(c) thinks it is necessary to investigate the matter in
order to decide whether to exercise any power
under section 11, 12, 42 or 45.

(2) The Registrar may—

(a) carry out the investigation itself; or

(b) in writing direct a person employed by the
Registrar to carry out the investigation.
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In carrying out the investigation, the Registrar or the
person referred to in subsection (2)(b) may exercise the
powers under section 66D.

If the Registrar directs a person under subsection (2)(b),
the Registrar must provide the person with a copy of the
direction.

Even though the Registrar has directed a person to carry
out an investigation, the Registrar may still exercise the
powers under section 66D for the purpose of the
investigation.

If section 36(2)(a) applies in relation to a scheme, the
Registrar must first appoint a person to conduct an
inquiry under section 36 before exercising the power
under subsection (2) in relation to the scheme.

Investigation powers

(1

An investigator may by written notice require a person—

(a) to produce, within the time and at the place
specified in the notice, any record or document
specified in the notice—

(i) thatis or may be relevant to any matter under
investigation; and

(ii) that is in the person’s possession or under the
person’s control;

(b) to attend before the investigator at the time and
place specified in the notice, and answer any
question relating to any matter under investigation
that the investigator may raise with the person;

(c) ~ to respond to any written question relating to any
matter under investigation that the investigator may
raise with the person; or
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(d) to give the investigator any assistance in
connection with the investigation that the person is
reasonably able to give.

If a person produces a record or document in compliance
with a requirement under subsection (1)(a), the
investigator may require the person to give an
explanation or further particulars in respect of the record
or document.

If a person gives any answer, response, explanation or
particulars in compliance with a requirement under
subsection (1) or (2), the investigator may by written
notice require the person to verify, within the time
specified in the notice, the answer, response, explanation
or particulars by a statutory declaration.

If, for the reason that the information concerned is not
within the person’s knowledge or possession, a person
does not give any answer, response, explanation or
particulars in compliance with a requirement under
subsection (1) or (2), the investigator may by written
notice require the person to verify, within the time
specified in the notice, that reason and fact by a statutory
declaration.

If the investigator is directed under section 66C(2)(b) to
carry out the investigation, the investigator must provide
a copy of the direction given under the section to a
person when making an investigation requirement of the
person.
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66E. Offences of failing to comply with investigation
requirement

ey

@

3)
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(6)

(M

A person commits an offence if the person, without
reasonable excuse, fails to comply with an investigation
requirement made of the person.

A person commits an offence if the person, with intent to
defraud, fails to comply with an investigation
requirement made of the person.

A person commits an offence if, being an officer or
employee of a company, the person, with intent to
defraud, causes or allows the company to fail to comply
with an investigation requirement made of the company.

A person is not excused from complying with an
investigation requirement made of the person only on the
ground that to do so might tend to incriminate the
person.

A person who commits an offence under subsection (1)
is liable—

(a) on summary conviction—to a fine at level 5 and to
imprisonment for 6 months; or

(b) on conviction on indictment—to a fine of $200,000
and to imprisonment for 1 year.

A person who commits an offence under subsection (2)

or (3) is liable—

(a) on summary conviction—to a fine at level 6 and to
imprisonment for 6 months; or

(b) on conviction on indictment—to a fine of
$1,000,000 and to imprisonment for 7 years.

If a member of a professional body is alleged to have
committed an offence under subsection (1), (2) or (3),
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the Registrar may refer the matter to the professional
body.

66F. Offences of giving false or misleading information

)

)

3

C))

A person commits an offence if—

(a) in purported compliance with an investigation
requirement made of the person, the person
produces any record or document, or gives any
answer, response, explanation or particulars, that is
or are false or misleading in a material respect; and

(b) the person knows that, or is reckless as to whether,
the record, document, answer, response,
explanation or particulars is or are false or
misleading in a material respect.

A vperson commits an offence if, in purported
compliance with an investigation requirement made of
the person, the person, with intent to defraud, produces
any record or document, or gives any answer, response,
explanation or particulars, that is or are false or
misleading in a material respect.

A person commits an offence if, being an officer or
employee of a company, the person, with intent to
defraud, causes or allows the company, in purported
compliance with an investigation requirement made of
the company, to produce any record or document, or
give any answer, response, explanation or particulars,
that is or are false or misleading in a material respect.

A person who commits an offence under subsection (1)
is liable—

(a) on summary conviction—to a fine at level 6 and to
imprisonment for 6 months; or
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(b) on conviction on indictment—to a fine of
$1,000,000 and to imprisonment for 2 years.

A person who commits an offence under subsection (2)

or (3) is liable—

(a) on summary conviction—to a fine at level 6 and to
imprisonment for 6 months; or

(b) on conviction on indictment—to a fine of
$1,000,000 and to imprisonment for 7 years.

If a member of a professional body is alleged to have
committed an offence under subsection (1), (2) or (3),
the Registrar may refer the matter to the professional
body.

Court’s inquiry into failure to comply with investigation
requirement

D

@

©))

An investigator may, by originating summons, apply to
the court for an inquiry into a person’s failure to comply
with an investigation requirement.

On application, the court may—

(a) order the person to comply with the requirement
within the period specified by the court; and

(b) punish the person, and any other person knowingly
involved in the failure, in the same way as if the
person and (if applicable) that other person had
been guilty of contempt of court.

An originating summons under subsection (1) is to be in
Form No. 10 in Appendix A to the Rules of the High
Court (Cap. 4 sub. leg. A).
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66H. Criminal proceedings and applications under sections 66E,
66F and 66G

)

2)

No criminal proceedings may be brought against a
person under section 66E or 66F in respect of any
conduct if—

(a) an application has previously been made against
the person under section 66G in respect of the same
conduct; and

(b) either—
(i) the application remains pending; or
(ii) the court has exercised, or declined to

exercise, its power under section 66G(2)(b) in
relation to the application.

No application may be made against a person under
section 66G in respect of any conduct if—
(a) criminal proceedings have previously been brought

against the person under section 66E or 66F in
respect of the same conduct; and

(b) either—
(i) those proceedings remain pending; or
(i) because of those proceedings no criminal
proceedings may again be lawfully brought

against the person under section 66E or 66F
in respect of the same conduct.

661. Use of incriminating evidence in proceedings

(D

If an investigator requires a person to give an answer or
response to any question, or to give an explanation or
further particulars, under section 66D, the investigator
must ensure that the person has first been informed or
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reminded of the limitations imposed by subsection (2) on “7(5B), (5C) or (5D)(a),”.
the adm1531b111ty in evidence of— (2) Section 67(2)(6), after “14(3)(b),”—
(a) the requirement; and Add
“18(4A), (4B) or (4C)(a),”.
(3) Section 67(2)(ga)—
Repeal

(b) the question and the answer or response, or the
explanation or particulars.

2 I—
(a) an investigator requires a person to give an answer

or response to any question, or to give an
explanation or further particulars, under section

everything after “Registrar—"
Substitute
66D; and “() an annual return for the period relating to the

44.

&)

(b) the answer, response, explanation or particulars
might tend to incriminate the person, and the
person so claims before giving the answer,
response, explanation or particulars,

the requirement, as well as the question and the answer
or response, or the explanation or particulars, are not
admissible in evidence against the person in criminal
proceedings in a court of law other than those specified
in subsection (3).

For subsection (2), the criminal proceedings are those in
which the person is charged, in respect of the answer,
response, explanation or particulars, with an offence
under—

(a) section 66E or 66F; or
(b) Part V of the Crimes Ordinance (Cap. 200).”.

Section 67 amended (special provisions for schemes covering

groups of companies)
(1) Section 67(2)(e), after “section”—

Add

scheme in the form and containing the information
that may be specified by the Registrar;

(ii) a written statement as to whether at all times during
the period—

(A) the scheme by its terms limits membership of
the scheme to eligible persons; and

(B) all members of the scheme are eligible
persons;

(ili) for a scheme exempted under section 7(4)(a)—
documentary evidence to satisfy the Registrar of
the validity of the relevant registration or approval
during the period; and

(iv) for a scheme exempted under section 7(4)(b) or
(cy—a written statement of the total number of
members of the scheme and the number of the
members who were Hong Kong permanent identity
card holders on the date of the statement,

within 1 month after the expiry of the period or a longer
period the Registrar may allow;”.

(4) After section 67(2)(ga)—
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Part 2 Part 2
Clause 44 49 Clause 45
Add 45. Section 70B added
“(gab) the representative employer of a registered scheme must, After section 70A—
within 1 month after the end of a financial year of the Add
scheme, or a longer period the Registrar may allow, give
the Registrar a written statement as to whether at all “70B. Transfer of benefits

times during the financial year— R

(i) the scheme by its terms limits membership of the

scheme to eligible persons; and
(ii) all members of the scheme are eligible persons;”.
Section 67(3), (4), (5) and (6)—
Repeal

&)
@)

(2)

“reasonable cause”
Substitute
“reasonable excuse”.
After section 67(6)—
Add

“(6A) A representative employer who without reasonable
excuse fails to give the Registrar an annual return, a
written statement or documentary evidence as required
under subsection (2)(ga) or (gab) commits an offence
and is liable on summary conviction to a fine at level
3.7

Section 67(7), (8), (9) and (10)—
Repeal

©®

N

« , (b)
reasonable cause

Substitute

“reasonable excuse”.

The relevant employer of a registered scheme or an
exempted scheme (receiving scheme) must not accept a
transfer of benefits from another scheme (fransferring
scheme) except
subsection (2).

in the circumstances set out in

The circumstances are that—

the transferring scheme is a registered scheme or an
exempted scheme, and—

M

(i)

(iii)

the transfer is made in accordance with an
agreement between the relevant employer of
the receiving scheme and the relevant
employer of the transferring scheme;

the benefits are payable to a member of the
receiving scheme who was a member of the
transferring scheme; and

the benefits are held in an account in the
name of the member under the transferring
scheme before the transfer, and in an account
in the name of the member under the
receiving scheme after the transfer; or

the transferring scheme is not a registered scheme
or an exempted scheme but is a provident, pension,
retirement or superannuation scheme (however
described) established outside Hong Kong, and—

®

the transfer is made directly from the
transferring scheme to the receiving scheme;
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(ii) the benefits are attributable solely to
payments to the transferring scheme due to
the previous employment of a member by the
employer of that scheme, and held in an
account in the sole name of the member under
that scheme before the transfer;

(1ii) the member referred to in subparagraph (ii) is
a member of the receiving scheme; and
(iv) the benefits are held in an account in the

name of the member under the receiving
scheme after the transfer.”.

46. Section 75 substituted
Section 75—

“75.

Repeal the section
Substitute

Immunity

(1) A person to whom this section applies is net civilly
liable for an act done or omitted to be done by the person
in good faith in performing or purportedly performing a
function under this Ordinance.

(2) This section applies to—
(a) the Registrar;
(b) adirector of the Registrar;
(¢) anemployee of the Registrar;
(d) an authorized person;
(e) aperson appointed under section 36(2);
(f) an investigator; and

(g) apublic officer.”.
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47. Section 78 amended (disclosure by Registrar)

M

2)

3

After section 78(1)(c)—
Add

“(ca) for seeking advice from, or the giving of advice by, a

barrister or solicitor or other professional adviser acting
or proposing to act in a professional capacity in
connection with a matter arising under this Ordinance;

(cb) in a form the Registrar considers appropriate but only if
the information has been made available to the public by
virtue of being disclosed in any circumstances in which,
or for any purpose for which, disclosure is not prohibited
under section 77;”.

Section 78(1)(d)—
Repeal

“subsection (2), to the Chief Executive, the Financial
Secretary”

Substitute

“subsections (1A) and (2), to the Chief Executive, the
Financial Secretary, the Secretary for Justice™.

After section 78(1)(ea)—
Add

“(eb) to the Insurance Authority, the Monetary Authority, the

Securities and Futures Commission, The Ombudsman or
the Financial Reporting Council established by section
6(1) of the Financial Reporting Council Ordinance (Cap.
588) if, in the opinion of the Registrar—

(i) the disclosure is in the interests of the members of
the scheme concerned;

(ii) the disclosure is in the public interest; or
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(iii) the disclosure enables the performance of a
function conferred by law;”.

(4) Section 78(1)(H)(ii)—
Repeal
“expedient.”
Substitute
“expedient;”.

(5) After section 78(1)(f)—
Add

“(g) with the consent of the person from whom the
information was obtained or received and, if the
information relates to another person, with the consent
also of that other person; or

(h) to the public on any details of, or reasons for—

(i) the Registrar’s exercise of power under section 11,
12,14, 42,43, 45 or 47; or

(ii) the Registrar’s application under section 44,
and any material facts of the case.”.
(6) After section 78(1)—
Add

“(1A) The Registrar may only disclose information under
subsection (1)(d) if the Registrar is of the opinion that—

(a) the disclosure is in the interests of the members of
the scheme concerned;

(b) the disclosure is in the public interest; or

(c) the disclosure enables the performance of a
function conferred by law.”.
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48. Section 79 amended (offence)
(1) Section 79, heading—
Repeal
“Offence”
Substitute
“General offences of certain fraudulent acts”.
(2) Before section 79(1)—
Add

“(1A) This section does not apply in relation to an act that
constitutes an offence under section 66E or 66F.”.

(3) Section 79—
Repeal subsection (3)
Substitute

“(3) A person who commits an offence under subsection (1)
or (2) is liable—

(a) on summary conviction—to a fine at level 6 and to
imprisonment for 6 months; or

(b) on conviction on indictment—to a fine of
$1,000,000 and to imprisonment for 2 years.”.

49. Sections 79A, 79B and 79C added
After section 79—
Add

“79A. Offences of obstructing performance of functions etc.

(1) This section does not apply in relation to an act that
constitutes an offence under section 66E or 66F.

(2) A person must not—
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(a) without lawful authority, obstruct or hinder, or
interfere with, the Registrar, an authorized person
or an investigator in the performance of a function
under this Ordinance; or
(b) without reasonable excuse, fail to comply with a
requirement made by the Registrar, the authorized
person or the investigator in the course of
performing such a function.
(3) A person who contravenes subsection (2) commits an
offence and is liable—
(a) on a first conviction—to a fine at level 5 and to
imprisonment for 6 months; or
(b) on each subsequent conviction—to a fine of
$200,000 and to imprisonment for 1 year.
79B. Prosecution deadline for summary offences

(1) In this section—

summary offence (f&5] Z5F2FF3E1T) means an offence triable
summarily only.
(2) A prosecution for a summary offence under this
Ordinance may only be started before the later of—
(a) the end of 3 years after the date on which the
offence is committed; and
(b) the end of 6 months after the date on which the
offence is discovered by, or comes to the notice of,
the Registrar.
Note—
This replaces the time limit under section 26 of the Magistrates

Ordinance (Cap. 227).

(3) Subsection (2) does not apply in relation to an offence
committed before the date on which the Occupational
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Retirement Schemes (Amendment) Ordinance 2019
( of 2019) comes into operation.

79C. Proof of reasonable excuse or lawful authority

In proceedings for an offence under this Ordinance, the
defendant is to be taken to have established that the defendant
had a reasonable excuse or lawful authority for the
contravention in question if—

(a) sufficient evidence is adduced to raise an issue that
the defendant had such a reasonable excuse or
lawful authority; and

(b) the contrary is not proved by the prosecution
beyond reasonable doubt.”.

50. Section 80A added
After section 80—
Add

“80A. Registrar may appoint or authorize persons

The Registrar may in writing appoint or authorize a person to
perform functions, or specified functions, under or for the
purposes of this Ordinance.”.

51. Sections 85 and 86 added
Before Schedule 1—
Add

“85. Schemes falling short of membership requirements

(1) This section applies in relation to a scheme that has been
held out as being an occupational retirement scheme and
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86.

would be an occupational retirement scheme except for
either or both of the following matters—

(@) aterm of the scheme allows a person other than an
eligible person to be a member of the scheme;

(b) not all members of the scheme are eligible persons.

(2) Any requirement or duty imposed under this Ordinance
on a relevant employer applies to the person described as
an employer in the terms of the scheme, or to the person
held out as a relevant employer in relation to the scheme.

(3) Any function that may be performed under this
Ordinance in relation to an occupational retirement
scheme may be performed in relation to the scheme.

Transitional provisions for Occupational Retirement
Schemes (Amendment) Ordinance 2019

(1) In this section—

Amendment Ordinance ( ({2 Z] & ) ) means the
Occupational ~Retirement Schemes (Amendment)
Ordinance 2019 ( of 2019);

commencement date (4£%7HHF) means the date on which
the Amendment Ordinance comes into operation;

pre-amended Ordinance ( { FEEEETHP) ) means this
Ordinance as in force immediately before the
commencement date.

(2) 1If, on the commencement date, an application for
exemption or registration of an occupational retirement
scheme that the Registrar has received before the
commencement date is not finally disposed of as
described in section 3(4), the pre-amended Ordinance
continues to apply in relation to the application as if the
Amendment Ordinance had not been enacted.
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3 If—

(a) an exemption certificate has been issued in respect
of an occupational retirement scheme; and

(b) the date of the certificate, or an anniversary of the
date, falls before the commencement date,

sections 10 and 67 of the pre-amended Ordinance
continue to apply in relation to the period of 12 months
beginning on the date of the certificate or on the
anniversary as if the Amendment Ordinance had not
been enacted, even if part of the period falls on or after
the commencement date.

(4) If a financial year of a registered scheme begins before
the commencement date, sections 30 and 67 of the pre-
amended Ordinance continue to apply in relation to the
financial year as if the Amendment Ordinance had not
been enacted, even if part of the financial year falls on or
after the commencement date.”.

52. Schedule 1 amended (documents required for registration)

)

)

“TA.

Schedule 1, Part 1, after paragraph 1(b)—
Add

“(ba) that the scheme by its terms limits membership of the

scheme to eligible persons;”.
Schedule 1, Part 1, after paragraph 1—
Add

For an occupational retirement scheme in respect of which
there is an application for registration—a statement by an
auditor stating, as at a date within 3 months before the date of
application—
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(a) whether or not, in the auditor’s opinion, all
members of the scheme are eligible persons in all
material respects; and
(b) if not, the extent to which the requirement is, in the
auditor’s opinion, not complied with.”.
(3) Schedule 1, Part 1, after paragraph 2—
Add
“2A. A statement by the applicant stating that all members of the

“)

)

©)

(M

scheme are eligible persons.”.
Schedule 1, Part 1, paragraph 3—
Repeal

“requirement of section 25(2) (where the scheme is an
existing scheme governed by a trust) has”

Substitute

“requirements of section 25(2) and (5) (if the scheme is an
existing scheme governed by a trust) have”.

Schedule 1, Part 2, paragraph 1(b)—
Repeal

“requirement of section 25(2) (where the scheme is an
existing scheme governed by a trust) has”

Substitute

“requirements of section 25(2) and (5) (if the scheme is an
existing scheme governed by a trust) have”.

Schedule 1, Part 2, after paragraph 2(d)}—
Add

“(da) that the scheme by its terms limits membership of the

~ scheme to eligible persons;”.
Schedule 1, Part 2, after paragraph 2—
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“2A.

(8)

“3A.

)

(10)

Add

For an occupational retirement scheme in respect of which
there is an application for registration—a statement by an
auditor stating, as at a date within 3 months before the date of
application—
(a) whether or not, in the auditor’s opinion, all
members of the scheme are eligible persons in all
material respects; and

(b) if not, the extent to which the requirement is, in the
auditor’s opinion, not complied with.”.

Schedule 1, Part 2, after paragraph 3—
Add

A statement by the applicant stating that all members of the
scheme are eligible persons.”.

Schedule 1, Part 3, paragraph 2, heading—

Repeal

“an existing defined benefit scheme”

Substitute

“a defined benefit scheme existing at the time of
application”.

Schedule 1, Part 3, paragraph 2(b), before “a qualified
certificate”™—

Add

“(for a scheme existing immediately before 15 October
1993)”.
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Part 3

Amendments to Occupational Retirement Schemes
(Authentication and Certification of Documents) Rules
(Cap. 426 sub. leg. A)

53. Schedule 1 amended (documents to be authenticated)
(1) Schedule 1, Part 2—
Repeal item 1
Substitute
“1. The auditor’s statements described in—

(a) paragraph 1A of Part 1, or paragraph 2A of
Part 2, of Schedule 1 to the Ordinance; and

(b) paragraph 2 of Part 1, or paragraph 3 of Part
2, of Schedule 1 to the Ordinance,

as required under section 15(e) of the Ordinance.”.
(2) Schedule 1, Part 2, item 2—
Repeal
“statement described in paragraph 3 of Part 1”
Substitute

“statements described in paragraphs 2A and 3 of Part 1, and in
paragraph 3A of Part 2,”.

(3) Schedule 1, Part 2, item 8—
Repeal
“section 30(b)(ii)”
Substitute
“section 30(1)(b)(ii)”.

Occupational Retirement Schemes (Amendment) Bill 2019
Explanatory Memorandum
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Explanatory Memorandum

The objects of this Bill are to amend the Occupational Retirement
Schemes Ordinance (Cap. 426) (Ordinance) to provide for
requirements to ensure that occupational retirement schemes are
genuinely based on employment, to enhance the enforcement
powers of the Registrar of Occupational Retirement Schemes
(Registrar) under the Ordinance, and to provide for related matters.

2. The Bill contains 3 Parts.

Part 1—Preliminary

3. Clause 1 sets out the short title.

Part 2—Amendments to Occupational Retirement Schemes Ordinance
(Cap. 426)

4. Clause 3 repeals and adds certain definitions. It also amends the
definition of occupational retirement scheme in section 2(1) of the
Ordinance so that the terms of an occupational retirement scheme
must limit membership of the scheme to those who meet certain
conditions related to employment.

5. Clause 4 adds a new section 2A to the Ordinance to set out the
meaning of eligible person. It also adds a new section 2B to the
Ordinance to deal with the interpretation of employment for certain
purposes.

6. Clause 5 amends section 3 of the Ordinance to clarify when an
application for an occupational retirement scheme has been finally
disposed of for the purposes of the restriction on entering into a
contract with employees under which membership of an
occupational retirement scheme is provided.

7. Clause 6 adds a new section 6A to the Ordinance to empower the
Registrar to issue guidelines.
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8.

10.

11.

12.

13.

14.

Clause 7 amends section 7 of the Ordinance so that the Registrar
will no longer be able to issue an exemption certificate in respect of
an occupational retirement scheme with not more than 10% or 50
(whichever is less) of the members of the scheme who are Hong
Kong permanent identity card holders, and to enable the Registrar
to impose, amend or revoke conditions on exempted schemes.

Clause 8 amends section 8 of the Ordinance to allow the relevant
employer of an exempted scheme to appeal to the Occupational
Retirement Schemes Appeal Board (Appeal Board) against a
decision to impose, amend or revoke a condition on the scheme.

Clause 9 adds a new section 8A to the Ordinance to provide for the
consequences of an exempted scheme not limiting membership of
the scheme to those who meet certain conditions related to
employment.

Clause 10 amends section 10 of the Ordinance to give additional
powers to the Registrar to require information or document relating
to exempted schemes to ensure compliance with the Ordinance.

Clauses 11 and 12 amend sections 11 and 12 of the Ordinance
respectively to provide for additional grounds that allow the
Registrar to withdraw an exemption certificate, and to give more
flexibility to the Registrar in publishing the notices regarding the
withdrawal.

Clause 13 amends section 14 of the Ordinance to give more
flexibility to the Registrar in publishing a notice of the coming into
effect of withdrawing an exemption certificate.

Clause 14 amends section 18 of the Ordinance to require the
Registrar to be satisfied that registering an occupational retirement
scheme is not contrary to the public interest, and to enable the
Registrar to impose, amend or revoke conditions on registered
schemes.
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15.

16.

17.

18.

19.

20.

21.

22.

Clause 15 amends section 19 of the Ordinance to allow the relevant
employer of a registered scheme to appeal to the Appeal Board
against a decision to impose, amend or revoke a condition on the
scheme.

Clause 16 amends section 20 of the Ordinance to clarify that the
financial transactions of a registered scheme include transactions
involving the transfer of benefits to and from the scheme.

Clause 17 adds a new section 20A to the Ordinance to provide that
the terms of a registered scheme, of the pooling agreement of a
participating scheme, and of an insurance arrangement of or
regulating a registered scheme must meet certain requirements. It
also adds a new section 20B to the Ordinance to provide for the
consequences of a registered scheme not limiting membership of
the scheme to those who meet certain conditions related to
employment.

Clause 18 amends section 21A(3) and (4) of the Ordinance to make
a minor textual amendment.

Clause 19 amends section 24 of the Ordinance consequential to the
repeal of the definition of existing and the addition of the definition
of existing scheme in clause 3, so that an existing scheme as
referred to in the existing section remains limited to a scheme
existing immediately before 15 October 1993.

Clause 20 amends section 25 of the Ordinance to provide for the
duties of a trustee of a registered scheme.

Clause 21 amends section 26 of the Ordinance as a result of the
amendment made by clause 20, and to make other minor
amendments.

Clause 22 amends section 30 of the Ordinance to require the
relevant employer of a registered scheme to give the Registrar an
annual written statement on the membership terms related to
employment, and on compliance with those terms.
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23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

Clause 23 amends section 32 of the Ordinance to allow the
Registrar, in performing any function under the Ordinance, to take
into account reports and certificates received under that section.

Clause 24 amends section 33 of the Ordinance to give additional
powers to the Registrar to require information or document relating
to registered schemes to ensure compliance with the Ordinance.

Clause 25 adds a new section 33A to the Ordinance to require the
relevant employer or administrator of a registered scheme to notify
the Registrar of certain events of non-compliance with the
Ordinance.

Clause 26 amends section 36 of the Ordinance to make a textual
amendment.

Clauses 27 and 30 amend sections 42 and 45 of the Ordinance
respectively to add new grounds for the Registrar to cancel the
registration of a registered scheme.

Clause 28 amends section 43 of the Ordinance to give more
flexibility to the Registrar in publishing a notice proposing to
cancel the registration of a registered scheme.

Clause 29 amends section 44 of the Ordinance so that the Registrar
may apply to the Court of First Instance for an order to freeze the
assets of a registered scheme if the Registrar issues, or intends to
issue, a proposal to cancel the registration of the scheme.

Clause 31 amends section 47 of the Ordinance to give more
flexibility to the Registrar in publishing a notice of the coming into
effect of the cancellation of registration of a registered scheme.

Clauses 32 to 40 amend sections 49 to 57 of the Ordinance to make
certain textual amendments.

Clause 41 amends section 61 of the Ordinance to provide for who
may be appointed as the Chairman of the Appeal Board.
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33.

34.

35.

36.

37.

38.

39.

40.

Clause 42 amends section 62 of the Ordinance as a result of the
amendments made by clauses 8 and 15.

Clause 43 adds a new Part VIIIA (new sections 66A to 661) to the
Ordinance to provide for the powers of inspection and
investigation, the offences of failing to comply with an
investigation requirement and of giving false or misleading
information, the Court of First Instance’s inquiry into failure to
comply with an investigation requirement, the prohibition against
bringing criminal proceedings or making an application for the
Court of First Instance’s inquiry under certain new sections for the
same conduct in respect of which an application for the Court of
First Instance’s inquiry has previously been made or criminal
proceedings have previously been brought, and the use of
incriminating evidence in proceedings.

Clause 44 amends section 67 of the Ordinance to provide for the
additional documents required to be given to the Registrar for
occupational retirement schemes covering groups of companies.

Clause 45 adds a new section 70B to the Ordinance to provide for
the circumstances in which benefits may be transferred to a
registered scheme or an exempted scheme.

Clause 46 substitutes section 75 of the Ordinance to provide for
immunity from civil liability of certain persons.

Clause 47 amends section 78 of the Ordinance to provide for new
exceptions to the prohibition on information disclosure by the
Registrar.

Clause 48 amends section 79 of the Ordinance to change the
penalties for the general offences of certain fraudulent acts, and to
clarify that the section does not apply in relation to an act that
constitutes an offence under new section 66E or 66F.

Clause 49 adds new sections 79A, 79B and 79C to the Ordinance to
respectively provide for the offences of obstructing the performance
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41.

42.

43.

Part

44.

of functions under the Ordinance etc., the prosecution deadline for
summary offences, and proof of reasonable excuse or lawful
authority.

Clause 50 adds a new section 80A to the Ordinance to empower the
Registrar to appoint or authorize persons for the Ordinance.

Clause 51 adds a new section 85 to the Ordinance to provide for the
operation of the Ordinance where a scheme falls short of
membership requirements for an occupational retirement scheme. It
also adds a new section 86 to the Ordinance to provide for the
transitional provisions for applications for exemption or registration
of occupational retirement schemes received before the date on
which the Bill comes into operation.

Clause 52 amends Schedule 1 to the Ordinance to provide for the
additional documents required for registration of an occupational
retirement scheme.

3—Amendments to Occupational Retirement Schemes
(Authentication and Certification of Documents) Rules (Cap.
426 sub. leg. A)

Clause 53 amends Schedule 1 to the Occupational Retirement
Schemes (Authentication and Certification of Documents) Rules
(Cap. 426 sub. leg. A) to provide for the additional documents
required to be authenticated before submission to the Registrar.
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