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File Ref.: RTS/2/1C 
 
 

LEGISLATIVE COUNCIL BRIEF 
 

OCCUPATIONAL RETIREMENT SCHEMES  
(AMENDMENT) BILL 2019 

 
 
INTRODUCTION 
 
 At the meeting of the Executive Council on 26 March 2019, the 
Council ADVISED and the Chief Executive ORDERED that the 
Occupational Retirement Schemes (Amendment) Bill 2019 (the 
Amendment Bill), at Annex, should be introduced into the Legislative 
Council (LegCo). 
 
2.  The purpose of the Amendment Bill is to prevent the misuse of 
Occupational Retirement Schemes (ORSO schemes) as an investment 
vehicle open to members who are not employees of the relevant employers 
of the schemes by – 
 

(a) enhancing the powers of the Registrar, i.e. the Mandatory 
Provident Fund Schemes Authority (MPFA) to ensure that 
schemes regulated under the Occupational Retirement 
Schemes Ordinance (Cap. 426) (ORSO) are genuinely 
employment-based retirement schemes; and 

 
(b) improving the governance of occupational retirement 

schemes. 
 
 
JUSTIFICATIONS 

Ensuring the original policy intent is reflected in the ORSO 
3.  Under the existing ORSO, an ORSO scheme refers to a scheme, 
not being a contract of insurance under which benefits are payable only 
upon death and disability of the insured, that has or is capable of having 
effect in relation to employment so as to provide benefits, in the form of 
pensions, allowances, gratuities or other payments, payable on termination 
of service, death or retirement, to or in respect of persons gainfully 
employed (whether in Hong Kong or elsewhere) under a contract of service 
in any employment.   



 

2 

 
4.  All along, our policy intent has been that ORSO schemes should 
be employment-based, i.e. the membership of an ORSO scheme must be 
limited to employees of the relevant employer of the scheme or satisfy 
other specified conditions1 (the employment-based criterion).   
 
5.  The Registrar has recently noted that some ORSO schemes 
might have been misused as a collective investment scheme with open 
participation, contrary to the original policy intent of ORSO.     
Allowing such misuse of ORSO schemes would compromise the integrity 
of the regulation of investment products in Hong Kong because ORSO 
schemes are outside the regulatory ambit of the Securities and Futures 
Ordinance (Cap. 571) (SFO)2.   
 
Strengthening the regulatory control on ORSO exempted schemes 
6.  There are two types of ORSO schemes under the ORSO, namely, 
registered schemes and exempted schemes.  Contributions by employers3 
and employees4 to ORSO schemes are generally tax deductible. 
 
7.  Employers who operate ORSO schemes are required to apply to 
the Registrar for registration, unless they are eligible for the following 
exemption criteria, in which case an exemption certificate will be issued – 

 
(a) being an offshore scheme registered or approved by a 

regulatory authority outside Hong Kong performing 
functions which are generally analogous to those of the 
Registrar; or  

 
(b) being a scheme which has not more than 10% or 50 of the 

scheme’s members, whichever is less, who are Hong Kong 
Permanent Identity Card holders. 

 
8.  The level of regulation between registered schemes and 
exempted schemes is different.  Registered schemes are subject to certain 
requirements in registration application, allowable assets, trusteeship, 
                                                 
1  These include membership being limited to individuals transferred from another ORSO scheme to the 

scheme upon business transactions in good faith between the relevant employers of these two schemes, 
and to the beneficiaries of deceased members. 

2  ORSO schemes are carved out from the definition of “securities” in the SFO and are hence not subject 
to the regulation of the Securities and Futures Commission. 

3  The deduction is limited to 15% of the total emoluments of the employee for the period to which the 
payments relate. 

4  Employees’ contributions to Mandatory Provident Fund (MPF)-exempted ORSO schemes are eligible 
to tax deduction subject to the maximum deduction limit of $18,000 annually. 



 

3 

funding, audit and actuarial review and disclosure of information to 
employees.  The ORSO provides the Registrar with powers to ensure 
compliance of registered schemes with the requirements. 
 
9.  On the contrary, while exempted schemes are required to comply 
with the requirements in relation to providing information to the Registrar 
and notifying the Registrar of certain changes of the schemes, they are not 
subject to the other requirements applicable to registered schemes. The 
grounds on which the Registrar may withdraw the exemption certificate of 
an exempted scheme are much more limited when compared to those 
available for cancelling the registration of a registered scheme.    

 
10.  The threshold as described in paragraph 7(b) above for 
qualifying as an exempted scheme is comparatively low, making it 
relatively easy to obtain the exempted scheme status.  Coupled with the 
fact that they are only subject to minimal ongoing regulatory requirements, 
exempted schemes may be susceptible to misuse as general investment 
vehicles. 
 
Proposed Amendments 
11. To address the issues above, we propose amending the ORSO 
to – 

(a) better reflect the original policy intent that only schemes 
that meet the employment-based criterion will fall within 
the ambit of the ORSO and be eligible for registration or 
exemption.  Key measures include – 
 

Employment-based criterion 
(i) (for registered schemes) to empower the Registrar 

to reject an application for registration on grounds 
of public interest.  For new applications for 
registration, requiring statements from the solicitor, 
the auditor and the relevant employer of an ORSO 
scheme confirming that the membership of the 
scheme complies with the employment-based 
criterion; 

 
(ii) (for exempted schemes) for new applications for 

exemption certificates, requiring a statement from 
the relevant employer of an ORSO scheme 
confirming that the membership of the scheme 
complies with the employment-based criterion; 
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(iii) (for both registered and exempted schemes) 

clarifying that certain essential terms of a registered 
scheme and an exempted scheme which are the 
basis for granting registration or exemption to a 
scheme should be maintained as ongoing 
requirements; 

 
(iv) (for both registered and exempted schemes) 

requiring the employer to ensure ongoing 
compliance with the employment-based criterion 
and submit to the Registrar an annual statement 
confirming compliance with the employment-based 
criterion; and empowering the Registrar to require 
the employer or any person to give information or 
documents to prove compliance of the scheme with 
the employment-based criterion; 

 
(v) (for both registered and exempted schemes) 

empowering the Registrar to cancel the registration 
or withdraw the exemption on express statutory 
grounds such as non-compliance with the 
employment-based criterion, failure to provide 
information and documents as required by the 
Registrar, or public interest. 

 
(b) abolish the granting of exemption certificates by way of 

the exemption criterion as described in paragraph 7(b) (i.e. 
a high proportion of employees who are not permanent 
Hong Kong residents); 

 
(c) expressly set out the permissible types of transfer-in 

payments to a registered scheme or an exempted scheme; 
 
(d) enhance the Registrar’s powers of inspection and 

investigation and introduce new offences for non-
compliance with the Registrar’s requirements during the 
inspection and investigation; and 

 
(e) empower the Registrar to apply for a court order to freeze 

the assets of a registered scheme on the Registrar’s 
intending to issue a proposal to cancel the scheme’s 
registration. 
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12. In addition, we also take the opportunity to make technical 
amendments, including updating the wording of some provisions of the 
ORSO, streamlining the procedures for withdrawal of an exemption 
certificate granted to or cancellation of registration of a scheme, and 
providing the Registrar with adequate immunity protection, etc. 
 
 
OTHER OPTIONS 
 
13.  Amending the ORSO is the only way to give effect to the above 
proposals.  There is no other option. 
 
 
THE AMENDMENT BILL 
 
14. The Amendment Bill is divided into three parts and contains the 
following provisions – 
 

(a) Part 1 sets out preliminary provisions such as the short 
title; 

 
(b) Part 2 contains amendments to the ORSO.  The main 

provisions are set out as follows – 
 

(i) Clause 3 – amends the existing definition of an 
“occupational retirement scheme” in section 2 by 
explicitly adding the employment-based criterion 
into the definition; 

 
(ii) Clause 7 – amends the existing section 7 to – 

 
I. abolish the granting of exemption 

certificates by way of the exemption 
criteria as described in paragraph 7(b); and 

 
II. empower the Registrar to impose, amend 

and revoke conditions on or at any time 
after allowing an application for an 
exemption certificate for a scheme. 

 
(iii) Clauses 9 and 10 – add section 8A to introduce 

membership requirements for exempted schemes, 
and amend the existing section 10 to introduce 
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requirements on provision of information in relation 
to the employment-based criterion for exempted 
schemes. 

 
(iv) Clauses 11 and 12 – amend the existing sections 11 

and 12 to empower the Registrar to withdraw the 
exemption certificate of an exempted scheme under 
circumstances including when the employment-
based criterion is not satisfied. 

 
(v) Clause 14 – amends the existing section 18 to – 

 
I. require the Registrar to be satisfied that 

allowing the registration of a scheme will 
not be contrary to the public interest; and  

 
II. empower the Registrar to impose, amend 

and revoke conditions on or at any time 
after allowing the registration of a scheme. 

 
(vi) Clauses 17, 20, 22, 24 and 25 – add sections 20A, 

20B and 33A, and amend the existing sections 25, 
30, and 33 to introduce additional requirements for 
registered schemes on their terms, membership, 
trusteeship, submission of annual return and written 
statement, provision of information and notification 
of certain events, regarding matters including 
compliance with the employment-based criterion, 
and to introduce consequences of non-compliance. 

 
(vii) Clauses 27 and 30 – amend the existing sections 42 

and 45 to empower the Registrar to cancel the 
registration of a registered scheme under more 
circumstances, such as if the employment-based 
criterion is not satisfied. 

 
(viii) Clause 29 – amends the existing section 44 to 

empower the Registrar to apply for a court order to 
freeze the assets of a registered scheme on the 
Registrar’s intending to issue a proposal to cancel a 
registered scheme’s registration. 
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(ix) Clause 41 – amends the existing section 61 to revise 
the eligibility criteria of the Chairman of the 
Occupational Retirement Schemes Appeal Board.  

 
(x) Clauses 43 and 49 – add Part VIIIA which confers 

inspection and investigation powers on the 
Registrar, comparable to the MPFA’s powers in 
relation to MPF Schemes under the Mandatory 
Provident Fund Schemes Ordinance (Cap. 485); and 
add sections 79A, 79B and 79C which provide for 
the offence of obstructing the Registrar’s 
performance of functions, prosecution deadline for 
summary offences, and proof of reasonable excuses 
or lawful authority. 

 
(xi) Clause 45 – adds new section 70B to expressly set 

out the permissible types of transfer-in payments to 
a registered scheme or an exempted scheme.  

 
(xii) Clause 46 – amends the existing section 75 to 

confer civil liability immunity protection on persons 
including the Registrar. 

 
(xiii) Clause 47 – amends the existing section 78 to 

provide for other exceptions to the prohibition on 
information disclosure. 

 
(xiv) Clause 52 – amends the existing Schedule 1 to 

include new documents required for registration as 
a result of the employment-based criterion.  

 
(c) Part 3 amends the Occupational Retirement Schemes 

(Authentication and Certification of Documents) Rules 
(Cap. 426A) to provide for additional documents required 
to be authenticated before submission to the Registrar.  
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LEGISLATIVE TIMETABLE 
 
15.  The legislative timetable will be –  
 

Publication in the Gazette 4 April 2019 
 

First Reading and commencement 
of Second Reading Debate 
 

17 April 2019 

Resumption of Second Reading 
Debate, Committee Stage and 
Third Reading 

To be notified 

 
 
IMPLICATIONS OF THE PROPOSALS 
 
16. The proposals are in conformity with the Basic Law, including 
the provisions concerning human rights.  The proposals will not affect the 
binding effect of the existing provisions of the ORSO.  There are no 
financial, civil service, productivity, environmental or family implications 
arising from taking forward the proposals.   
 
Gender Implications 
17. The proposals have no gender implications. This 
notwithstanding, it should be noted that when the Convention on the 
Elimination of All Forms of Discrimination Against Women was extended 
to Hong Kong in 1996, a reservation in relation to pension schemes was 
entered into in view of the existence of some pre-existing private 
occupational retirement schemes which provided different terms for 
females and males, mainly in respect of the retirement age for entitlement 
to retirement benefits (typically male at 60 and female at 55).  As at 2018, 
the number of such schemes has decreased to about 130, and will be phased 
out in the course of time.  The Financial Services and the Treasury Bureau 
and the MPFA will keep in view the market situation and the need to retain 
this reservation. 
 
Economic and Sustainability Implications 
18.  The proposals will result in an enhanced and more clearly 
defined regulatory regime for ORSO schemes, thus ensuring the integrity 
of the regulation of investment products in Hong Kong. 
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PUBLIC CONSULTATION 
 
19.   The MPFA, acting as the Registrar, has consulted relevant 
employers, employer associations such as the Employers’ Federation of 
Hong Kong and the Hong Kong General Chamber of Commerce, scheme 
administrators, industry bodies such as the Hong Kong Trustees’ 
Association, and professional bodies such as the Hong Kong Institute of 
Certified Public Accountants and the Law Society of Hong Kong on the 
major proposed amendments.  The parties consulted agreed with the need 
to enhance the ORSO regulatory regime and were supportive of the 
proposals in general.  The MPFA is working with the employer groups on 
the implementation details.  The LegCo Panel on Financial Affairs 
supported the proposals at its meeting on 4 June 2018. 
 
 
PUBLICITY 
 
20.  We will issue a press release upon the gazettal of the Amendment 
Bill, and arrange a spokesperson to answer media enquiries. 
 
 
BACKGROUND 
 
21. The ORSO came into force on 15 October 1993.  It aims to 
establish a registration system for ORSO schemes voluntarily established 
by employers, to ensure that such schemes are properly regulated and to 
provide greater certainty that the benefits promised to employees will be 
paid when they fall due.  Unlike the MPF system, the ORSO regime is 
voluntary.  It does not compel employers to set up ORSO schemes.   
 
22. In connection with the launch of the MPF System on 1 December 
2000, ORSO schemes may also be classified into two types according to 
their MPF exemption status, i.e. those schemes with MPF exemption 
granted by the MPFA and those without (commonly known as “MPF-
exempted ORSO schemes” and “non-MPF-exempted ORSO schemes” 
respectively)5.  Employers and members of MPF-exempted ORSO 
                                                 
5  When the MPF System was about to launch on 1 December 2000, registered schemes and exempted 

schemes under the ORSO may apply to the MPFA for MPF exemption pursuant to the Mandatory 
Provident Fund Schemes (Exemption) Regulation (Cap. 485B).  The MPFA may issue an MPF 
exemption certificate to the relevant employers of the schemes if the MPFA is satisfied that the 
relevant application criteria under that Regulation are satisfied.  MPF-exempted ORSO schemes are 
also subject to the additional statutory requirements (e.g. trusteeship requirements) under that 
Regulation. 
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schemes are exempt from MPF requirements.  If an MPF-exempted 
ORSO scheme has open membership (i.e. it continues to admit new 
employees of the relevant employer as members), a new employee of the 
relevant employer of the scheme will be given an option to choose between 
joining that ORSO scheme or an MPF scheme.  Non-MPF-exempted 
ORSO schemes can be provided by relevant employers for their employees 
as top-up schemes in addition to MPF schemes, or retained by employers 
for keeping the benefits of their employees accrued before the launch of 
the MPF System for continued investment.  As at 31 December 2018, the 
number of ORSO schemes is as follows: 

Scheme type 

Number of ORSO schemes 

With MPF exemption Without MPF 
exemption Total 

Registered 
schemes 3 048 559 3 607 

Exempted 
schemes 207 383 590 

Total 3 255 942 4 197 

ENQUIRY 

23. Enquiries on this brief may be directed to Ms Joan HUNG,
Principal Assistant Secretary for Financial Services and the Treasury
(Financial Services) Mandatory Provident Fund Reform, Financial
Services and the Treasury Bureau, at 2810 2061.

Financial Services and the Treasury Bureau 
3 April 2019 



Annex
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