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LC Paper No. LS32/18-19

Paper for the House Committee Meeting
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Further Report by Legal Service Division on
Proposed Resolution under section 4 of the

Mutual Legal Assistance in Criminal Matters Ordinance (Cap. 525)

Mutual Legal Assistance in Criminal Matters (Mongolia) Order

Members may recall that at the House Committee meeting on

7 December 2018, the Legal Service Division ("LSD™) made a report on the
above Order, which seeks to implement the arrangements for mutual legal
assistance in criminal matters ("MLA") entered into between the Government of
Hong Kong and the Government of Mongolia (“the Agreement”). In the LSD
report (LC Paper No. LS25/18-19), we informed Members that we had written to
the Administration to request, among others, clarification on certain matters in
respect of the Order and will report further, if necessary.

2.

In response to LSD's enquiries, the Administration has provided

clarification on the following matters:

(a)

(b)

Refusal on the ground of "lapse of time for prosecution” not
provided in the Agreement

The refusal ground of "lapse of time for prosecution™ is not included
in Article 4 of the Agreement at the suggestion of Mongolia as it is
not a ground for refusal under the law of Mongolia. It is also not a
ground for refusal of assistance under section 5 of the Mutual Legal
Assistance in Criminal Matters Ordinance (Cap. 525). This ground
is also not provided in MLA agreements signed between Hong Kong
and other jurisdictions’.

No definition of "proceeds of crime" under Article 18

The term "proceeds of crime" is not defined in the model agreement.
While the term is not defined in Article 18 of the Agreement,
pursuant to Article 18(2) and (3) of the Agreement, assistance

1 Such as Belgium, Germany, Israel, Poland and the USA.
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provided under Article 18 shall be in accordance with the Requested
Party's law. As such, the meaning and scope of the "proceeds of
crime" under Article 18 of the Agreement will be determined by the
respective definitions of this term under the laws of Hong Kong and
Mongolia.

(c) Reasons for and ambit of the additional refusal ground of "sex"

The additional ground of "sex" for refusal of assistance is added at
the request of Mongolia to reflect their legal requirements. It is in
line with the protection against sex discrimination under the Sex
Discrimination Ordinance (Cap. 480) and the Hong Kong Bill of
Rights Ordinance (Cap. 383). This refusal ground also appears in
MLA agreements signed between Hong Kong and other
jurisdictions®.

(d) Reasons for the modification to section 17(3)(b) of Cap. 525

An extended period of 15 days for the application of the immunities
to persons giving assistance to the Requesting Party is provided in
Article XVII(2) of the model agreement. It is a standard provision
which allows time for the person to leave the area of the Requesting
Party after being notified that his presence is no longer required.
The extended period of 15 days also appears in MLA agreements
signed between Hong Kong and other jurisdictions®.

3. The Administration has also provided the article-by-article
comparison of the Agreement with the model agreement and also the model
agreement which are at Annexes A and B respectively for Members' reference.

4. Subject to Members' views on the above matters, no legal or drafting
difficulties have been identified in relation to the Order.

Encls.

Prepared by

Linda CHAN

Assistant Legal Adviser
Legislative Council Secretariat
13 December 2018

LS/R/3/18-19

2 Such as Australia, Belgium, Czech Republic, Israel, Italy, Malaysia, New Zealand,
Singapore and Spain.

® Such as Australia, Czech Republic, Denmark, Ireland, Italy, Netherlands, Singapore, South
Korea, Spain, Sweden, United Kingdom, Ukraine and the USA.



Annex A

Article-by-article comparison of the
HKSAR / Mongolia Agreement on
Mutual Legal Assistance in Criminal Matters
with the model agreement

TITLE
The title is substantially the same as the model text.
PREAMBLE

2 The preamble is substantially the same as that of the model text.

ARTICLE 1 — SCOPE OF ASSISTANCE

Paragraphs 1 and 2

3 These correspond to Article I(1) of the model text. The reference to
“investigation and prosecution of criminal offences and in proceedings related
to criminal matters” is now covered in the definition of “criminal matter” in
paragraph 2. The definition of “criminal matter” follows that of the
HK/Indonesia MLA Agreement (Article 1(2)).

Paragraph 3

4  This paragraph corresponds to Article [(2) of the model text.

® Sub-paragraphs (a) and (b) are substantially the same as Article
1(2)(c) and (i) of the model text. Reference to “letters rogatory” in
Article 1(2)(c) of the model text is omitted. Precedents include
Agreements with Canada, France, Ireland, ltaly, South Korea,
Philippines, Ukraine and USA.

® Sub-paragraph (c) has extended Atrticle 1(2)(a) of the model text to
cover the location and identification of “items”. Similar provisions
can be found in the Agreements with South Korea, Canada,
Ukraine, Belgium, Japan and USA.

® Sub-paragraph (d) is substantially the same as Atrticle 1(2)(b) of the
model text.

® Sub-paragraph (e) is the same as Atrticle 1(2)(d) of the model text.



® Sub-paragraph (f) is the amalgamation of Article [(2)(e) and (f) of the
model text. Similar provisions are found in the Agreements with
Canada (Article 1(4)(g)) and Germany (Article 1(7)).

® Sub-paragraph (g) is substantially the same as Atrticle 1(2)(h) of the
model text.

® Sub-paragraph (h) is substantially the same as Article 1(2)(j) of the
model text.

® Sub-paragraph (i) is a “catch-all” clause newly added to make this
paragraph more comprehensive. Similar provisions are found in
other signed Agreements (e.g. Japan Article 1(2)(9), Italy Article
1(2)(k), Ireland Article 1(2)(j), Sri Lanka Article 1(2)(j), India Article
1(2)(k), Finland Article 1(2)(l), Indonesia Article 1(4)(h)).

® Omission: Article 1(2)(g) of the model text is deleted at the
suggestion of the Mongolian side who considered that such records
are covered by the term “records” in sub-paragraph (b).

Paragraph 4

5 This paragraph is consistent with Article [(3) of the model text and
section 5(2)(b) of Cap. 525. It provides discretion to the Parties to provide
assistance in cases involving tax offences provided that the primary purpose
is not the assessment or collection of tax. Similar provisions are found in
other signed Agreements (e.g. Belgium Article 1(3), Israel Article I(3), India
Article 1(3))

Paragraph 5

6 This paragraph is the same as Atrticle 1(4) of the model text.

Paragraph 6

7 This paragraph is adopted at the request of the Mongolian side.
Precedents of making provisions for “non-application” of the Agreement are
found in other Agreements (such as the Agreements with Australia, Belgium,
Indonesia, Singapore, South Korea, Switzerland and Malaysia).

® Sub-paragraphs (a) to (c) are substantially similar to Article 1(4)(a) to
(c) of the MLA Agreement with Australia.

® Sub-paragraph (d) is substantially the same as Article 2(1)(d) of the
MLA Agreement with Indonesia.



ARTICLE 2 — OTHER ARRANGEMENTS

8 This Article corresponds to Article Il of the model text. The Title and
the formulation follow Article 2 of the MLA Agreement with South Korea.

ARTICLE 3 — CENTRAL AUTHORITY

Paragraph 1

9 This paragraph corresponds to Article 1l(1) and (2) of the model text. It is
more comprehensive as it also provides for the change of Central Authority.
Similar provision can be found in the Agreements with Belgium (Article 11(2)),
Denmark (Article 2(2)), Finland (Article 2(2)), Indonesia (Article 4(3)), Ireland
(Article 2(2)), Israel (Article 2(3)), Malaysia (Article 3(4)), Poland (Article 2(2)),
Portugal (Article 2(2)), Singapore (Article 20(1)), Sri Lanka (Article 2(1)).

Paragraph 2

10 This paragraph reflects Article 11(3) of the model text and it covers all
communications between the Parties. This is consistent with the HKSAR’s
MLA practice. Similar provision can be found in the Agreements with Japan
(Article 2(3)), Poland (Article 2(3)), Switzerland (Article 26(4)).

ARTICLE 4 — REFUSAL OR POSTPONEMENT OF ASSISTANCE
Title

11 The title is changed at the suggestion of the Mongolian side. The same
title is found in Article 4 of the Agreement with Germany.

Paragraph 1

12 This corresponds to Article 1V(1) of the model text:

® (Chapeau is substantially the same as that of Article IV(1). The
reference “in the opinion of the Requested Party” is added at the
suggestion of the Mongolian side. Similar formulation can be found
in Article 3(1) of the Agreement with Singapore and Article 6(2) of
the Agreement with Indonesia.

® Sub-paragraph (a) is substantially the same as Atrticle IV(1)(f) of the
model text.

® Sub-paragraph (b) is substantially the same as Article IV(1)(a) of the
model text. At the suggestion of the Mongolian side, the
formulation of this provision follows that of Article 3(1)(3) of the
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Agreement with Japan.

® Sub-paragraph (c) is substantially the same as Article 1V(1)(d) of the
model text, except that the reference of “sex” is added at the
suggestion of the Mongolian side. Similar addition is found in the
Agreements with Japan (Article 3(1)(5)), Indonesia (Article 6(1)(d))
and South Korea (Article 4(1)(d)). The formulation of this provision
follows section 5(1)(d) of Cap. 525.

® Sub-paragraph (d) is substantially the same as Article IV(1)(h) of the
model text.

® Sub-paragraph (e) is substantially the same as Article IV(1)(b) of the
model text.

® Sub-paragraph (f) is the amalgamation of Article IV(1)(e) of the
model text and section 5(1)(e) of Cap. 525. This is acceptable as it is
consistent with the principle of double jeopardy. Similar provision can
be found in the Agreements with Australia (Article IV(1)(e)), Canada
(Article 5(2)(c)), Israel (Article 4(1)(f)).

Paragraph 2

13 This paragraph is substantially the same as Article 1V(1)(c) of the model
text. The formulation of “The Requested Party may, and if required by its
law, shall” is adopted to cater for the Mongolian side’s position that this is not
a mandatory ground of refusal under its law.

Paragraph 3

14 This paragraph is the same as Article 1V(3) of the model text.

Paragraph 4

15 This paragraph is substantially the same as Article 1V(4) of the model
text.

Paragraph 5

16 This paragraph is substantially the same as Article 1V(5) of the model
text.

Paragraph 6

17 This paragraph is the same as Atrticle 1V(6) of the model text.

Paragraph 7




18 This paragraph is substantially the same as Article VI(4) of the model
text.

Omission of Article 1V(1)(q) of the model text

19 This paragraph is omitted at the request of the Mongolian side who
pointed out that the provision is covered by Article 9(1) which provides that
the Requesting Party shall not disclose or use information or evidence
furnished for other criminal matters. The omission is acceptable. This
paragraph is also omitted in the Agreements with Poland, Indonesia and
USA.

Omission of Article 1V(2) of the model text

20 This paragraph is omitted at the request of the Mongolian side. The
Mongolian side considered that there is no need to define “essential interest”
in the Agreement and it is for the Requested Party to determine what its
‘essential interests’ are. The provision is also omitted in many other MLA
agreements such as the MLA agreements with Belgium, Denmark, France,
Germany, ltaly, the Netherlands and Poland.

ARTICLE 5 — CONTENTS OF REQUEST
Title

21 The title is changed to “Contents of Request” at the suggestion of the
Mongolian side.

Paragraph 1

22 This paragraph is substantially the same as Article V(2) of the model text
but with the following variation: -

® Sub-paragraph (c) is an amalgamation of items (c), (d) and (e) of
Article V(2) of the model text. “maximum penalty” is added to reflect
the requirement under section 8(2)(h) of Cap. 525.

® Sub-paragraph (g) is a “catch-all” provision added for completeness.

Paragraph 2

23 This paragraph is added at the suggestion of the Mongolian side.
Similar provisions are found in the Agreements with the USA (Article 4(4)),
Indonesia (Article 5(3)).



® Sub-paragraph (a): similar provisions are found in the Agreements
with Indonesia (Article 5(3)(b)), Ireland (Article 4(3)(a)) and USA
(Article 4(4)(a)).

® Sub-paragraph (b): similar provisions are found in the Agreements
with Indonesia (Article 5(3)(c)), Ireland (Article 4(3)(b)) and USA
(Article 4(4)(b)).

® Sub-paragraph (c): similar provisions are found in the Agreements
with Indonesia (Article 5(3)(d)), lreland (Article 4(3)(c)) and USA
(Article 4(4)(c)).

® Sub-paragraph (d): similar provisions are found in the Agreements
with Poland (Article 4(3)(d)), South Korea (Article 5(3)(d)) and USA
(Article 4(4)(d)).

® Sub-paragraph (e): similar provisions are found in the Agreements
with South Africa (Article 4(3)(h)), Japan (Article 4(3)(10)) and New
Zealand (Article V(2)(j)).

Paragraph 3

24 The paragraph is included at the Mongolian side’s suggestion.
Precedents of such a provision are found in the MLA agreements with South
Korea (Article 5(4)), the Netherlands (Article 5(5)), New Zealand (Article V(4))
and Malaysia (Article 6(4)).

Paragraph 4

25 This paragraph corresponds to Article V(1) of the model text. Reference
to oral requests is deleted as it is no longer the HKSAR’s MLA practice to
accept oral requests.

Paragraph 5

26 This paragraph corresponds to Article V(4) of the model text. Both
sides agreed that requests and other documents pursuant to this Agreement
shall be in the English language, and translation into an official language is
required if requested. A similar provision is found in the Agreement with
Indonesia (Article 5(4)).

Article V(3) of the model text

27 This paragraph is moved to Article 8.



ARTICLE 6 — EXECUTION OF REQUESTS

Paragraph 1

28 This paragraph is the amalgamation of Article VI(1) and (2) of the model
text.

Paragraph 2

29 This paragraph is substantially the same as Article VI(3) of the model
text.

Article VI(4) of the model text

30 This paragraph is moved to Article 4(7).

ARTICLE 7 — RETURN OF MATERIAL TO THE REQUESTED PARTY

31 This Article is added at the suggestion of the Mongolian side to
expressly provide for the obligation to return material delivered under the
Agreement. For precedents see earlier agreements with Canada (Article
8(2)), Israel (Article 9(8)), Indonesia (Article 8), South Korea (Article 11),
Malaysia (Article 20(1)), Poland (Article 16), Singapore (Article 13(1)) and
USA (Article 17).

ARTICLE 8 — CONFIDENTIALITY

32 This paragraph is an expanded formulation of Article V(3) of the model
text. The formulation is based on Article 9(a) of the UN Model Treaty on
Mutual Legal Assistance in Criminal Matters (“UN Model”).  Similar
provisions are found in the Agreements with the USA (Article 5(6)), the
Philippines (Article VII (2)), Ireland (Article 8(1)) and Indonesia (Article 9(1)).

ARTICLE 9 — LIMITATION ON USE

Paragraph 1

33 This paragraph is substantially the same as Article VIII(2) of the model
text.

Paragraph 2

34 This paragraph corresponds to Article VIII(1) of the model text, and has
specified the exceptions to the confidentiality obligation. The formulation is
adopted from Article 9(b) of the UN model. A similar provision is found in
the Agreement with Indonesia (Article 9(2)).
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Paragraph 3

35 This paragraph is added at the suggestion of the Mongolian side and
accords with the HKSAR’s MLA practice. Similar provisions are found in the
Agreements with the USA (Article 7(4)), South Korea (Article 7(4)) and
Poland (Article 7(4)).

ARTICLE 10 — OBTAINING OF EVIDENCE, ARTICLES OR DOCUMENTS

Paragraph 1

36 This paragraph corresponds to Article IX(1) and (2) of the model text.
The formulation is substantially similar to Article 9(1) of the Agreement with
South Korea.

Paragraph 2

37 This paragraph is the same as Atrticle IX(3) of the model text.

Paragraph 3

38 This paragraph provides for the presence of persons at the taking of
evidence, which corresponds to Article 1X(4) of the model text. This is
consistent with the general practice in the HKSAR. The formulation follows
that of Article 11(2) of the Agreement with Indonesia.

Paragraph 4

39 This paragraph is substantially the same as Atrticle IX(5) of the model text.

Paragraph 5

40 The paragraph corresponds to Article IX(6) of the model text, and
provides that where a person claims a right to decline to give evidence under
the law of the Requesting Party, the evidence shall nevertheless be taken
and the claim made known to the Requesting Party for its subsequent
determination. A similar provision is found in Article 9(5) of the Agreement
with the USA.

ARTICLE 11 — VIDEO CONFERENCE

41 Both sides agreed to add a separate Article to provide for the taking of
evidence of by means of video conference. This provision is consistent with



HKSAR’s MLA practice. Similar provision can be found in the Agreements
with Malaysia (Article 11), the Netherlands (Article 11) and Spain (Article 11).

ARTICLE 12 — AVAILABILITY OF PERSONS IN CustoDY TO GIVE EVIDENCE OR
ASSIST INVESTIGATIONS

Title

42 The Title is replaced by that of Article 13 of the UN model at the
suggestion of the Mongolian side. The same title is used in the Agreements
with Indonesia (Article 12) and South Korea (Article 13).

Paragraph 1

43 This paragraph is substantially the same as Article XV(1) of the model
text. The reference to “appearing as a witness or expert in proceedings” is
added at the request of the Mongolian side. Similar addition appears in the
Agreements with France (Article XIV(1)) and Switzerland (Article 18(1)).

Paragraph 2

44 This paragraph is the same as Article XV(2) of the model text.

ARTICLE 13 — AVAILABILITY OF OTHER PERSONS TO PROVIDE ASSISTANCE
Title

45 The Title is changed at the request of the Mongolian side. Similar title
is used in the Agreements with Indonesia (Article 13) and South Korea
(Article 14).

Paragraph 1

46 This paragraph corresponds to Article XVI(1) of the model text. It has
been slightly amended into the more appropriate wording “inviting a person to
appear”, since the Requested Party cannot “make available” a person to
provide assistance. There is an additional requirement regarding providing
information on expenses and allowances payable. There is no objection.
For precedents, see the Agreements with Canada (Article 13(2)), France
(Article XV(2)), Indonesia (Article 13(1)), Italy (Article XIV(2)) and South
Korea (Article 14(1)).



Paragraph 2

47 Consequent upon changes to paragraph 1, paragraph 2 limits the
obligation of the Requested Party to informing the Requesting Party of the
person’s response and not to oblige the Requested Party to consider the
question of the person’s security as in Article XVI(2) of the model text. The
question of security is for the person himself to consider when deciding
whether to agree to appear. For precedents, see Czech (Article 16(2)), Spain
(Article 14(2)), UK (Article XVI(2)), Indonesia (Article 13(2)).

ARTICLE 14 — SAFE CONDUCT

Paragraph 1

48 This is substantially the same as Article XVII(4) of the model text.

Paragraph 2

49 This is substantially the same as Article XVII(5) of the model text.

Paragraph 3

50 This paragraph corresponds to Article XVII(1) of the model text and
follows the relevant provisions in Cap. 525 (sections 17(1)(b)(i) and
23(2)(a)(ii)).

Paragraph 4

51 This is the same as Article XVII(2) of the model text, except that the
reference to the protection under Article 14(1) (the obligation to assist in
other criminal matters) is added. The inclusion of Article 14(1) in this
paragraph is consistent with sections 17(3) and 23(2) of Cap. 525. There is
no objection. Similar inclusion is found in the Agreements with Indonesia
(Article 14(2)), Japan (Article 15(2)) and Singapore (Article 9(2)).

Paragraph 5

52 This corresponds to Article XVII(3) of the model text and has added
“contempt of court”. The addition is consistent with sections 19 and 23(2)(b)
of Cap. 525. Similar addition is made in the Agreements with Australia
(Article XVII(3)), Singapore (Article 9(1)(a)(iii)), Indonesia (Article 14(3)) and
South Africa (Article 15(3)).
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ARTICLE 15 — PROVISION OF PuBLICLY AVAILABLE AND OFFICIAL DOCUMENTS
Title

53 The Title is substantially the same as that of Article XlII of the model text.

Paragraph (1)

54 This paragraph corresponds to Article XllI(1) of the model text and
elaborates on the public documents which the Requested Party is obliged to
provide. The qualification to the obligation (“subject to its law”) is removed
at the suggestion of the Mongolian side. There is no objection, as the
provision of publicly available documents is permitted by the HKSAR law and
accords with the HKSAR’s MLA practice.

Paragraph (2)

55 This is the same as Atrticle XllI(2) of the model text.

ARTICLE 16 — SERVICE OF DOCUMENTS

Paragraph 1

56 This is substantially the same as Article XII(1) of the model text.

Paragraph 2

57 This paragraph is substantially the same as Article Xll(2) of the model
text. A minimum number of days has been specified for service of
documents requiring the appearance of persons in the Requesting Party.
For precedents, see Belgium (Article XI(2)), France (Article XI(3), Indonesia
(Article 10(2)), ltaly (Article X(3)), Japan (Article 16(2)), South Korea (Article
10(2)) and the Netherlands (Article 17(3)).

Paragraph 3

58 This is the same as Atrticle XlI(3) of the model text.

Paragraph 4

59 This is the equivalent of Article XII(4) of the model text with the contents
of the proof of service specified in the Article. Similar details of the proof of
service are also provided in the Agreements with ltaly (Article X(4)), Malaysia
(Article 13(6)), the Netherlands (Article 17(4)) and Switzerland (Article 17(3)).
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Paragraph 5

60 This is substantially the same as Article XII(5) of the model text.

ARTICLE 17 — SEARCH AND SEIZURE

Paragraph 1

61 This paragraph is substantially similar to Article XVIII(1) of the model
text. The last sentence is a helpful provision included at the suggestion of
the Mongolian side to make reference to the need to include in the request
information justifying the requested assistance. For precedents, see the
Agreements with Germany (Article 5(3)(2)) and South Korea (Article 16(1)).

Paragraph 2

62 This is substantially the same as Article XVIII(2) of the model text.

Paragraph 3

63 This is substantially the same as Article XVIII(3) of the model text. The
reference to third party right is added at the suggestion of the Mongolian
side. A similar addition is found in the Agreement with South Korea (Article
16(3)).

ARTICLE 18 — PROCEEDS OF CRIME

Paragraphs 1,2 and 5

64 These are substantially the same as Article XIX(1), (2) and (4) of the
model text respectively.

Paragraph 3

65 This paragraph corresponds to Article XIX(3) of the model text and has
been amended to restrict the execution of the request to that provided by the
laws of the Requested Party. This is appropriate since the HKSAR can only
provide assistance pursuant to Cap. 525, in cases where the offence carries
a maximum penalty of 2 years or more, under the Laws of the HKSAR. For
precedents, see Agreements with Czech (Article 19(3)), Spain (Article 19(3)),
Poland (Article 17(2)), Denmark (Article 15(3)), Ukraine (Article 19(3)).

Paragraph 4

66. This paragraph is added at the suggestion of the Mongolian side. The
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HKSAR has no objection. Similar provision is made in the Agreements with
Australia (Article X1X(4)), Indonesia (Article 17(4)) and New Zealand (Article
XIX(5)).

ARTICLE 19 — CERTIFICATION AND AUTHENTICATION

Paragraph 1

67 This corresponds to the first sentence of Article XIV of the model text.
The paragraph covers the certification and authentication requirements of all
documents sent by either Party to the other. There is no objection. A similar
provision can be found in the Agreement with Indonesia (Article 18(1)).

Paragraph 2

68 This paragraph is included at the request of the Mongolian side and
accords with the HKSAR’s MLA practice. Similar provision is found in the
Agreement with Canada (Article 8(5)).

Paragraph 3

69 This is the same as the second sentence of Article XIV of the model text.

ARTICLE 20 — REPRESENTATION AND EXPENSES

Paragraph 1

70 This is substantially the same as Atrticle VII(1) of the model text.

Paragraph 2

71 This is substantially the same as Article VII(2) of the model text but with
the following variations:

® Sub-paragraph (a) corresponds to and is a more detailed formulation
of Article VII(2)(d) of the model text;

® Sub-paragraph (b) corresponds to and is substantially the same as
Article VII(2)(a) and (b) of the model text;

Paragraph 3

72 This is substantially the same as Atrticle VII(3) of the model text.
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Article VII(2)(c) of the model text

73 The provision is omitted at the request of the Mongolian side. The
HKSAR has no objection to the omission based on the Mongolian side’s
confirmation that the evidence to be provided to Mongolia pursuant to the
Agreement may be in the English or Chinese languages. Both sides agreed
that the Parties will consult in cases where Mongolia requires a Mongolian
translation of the HKSAR evidence.

ARTICLE 21 — CONSULTATION

74 This provision is added at the suggestion of the Mongolian side and is a
helpful provision. There are several precedents for consultation clauses e.g.
the Agreements with Malaysia (Article 24), New Zealand (Article XX), Poland
(Article 20) and USA (Article 21).

ARTICLE 22 — SETTLEMENT OF DISPUTES

75 This is the same as Article XX of the model text.

ARTICLE 23 — ENTRY INTO FORCE, AMENDMENT AND TERMINATION
Title

76 The Title is amended to reflect the provision on amendment in Article
23(2).

Paragraph 1

77 This is substantially the same as Article XXI(1) of the model text.

Paragraph 2

78 This provides for amendment of the Agreement and is a useful provision.
For precedents, see the MLA agreements with Malaysia (Article 25) and
Indonesia (Article 21).

Paragraph 3

79 This is added at the suggestion of the Mongolian side and is modelled
on Article 22(3) of the UN Model. Similar provisions are found in the
Agreements with Indonesia (Article 22(2)) and South Korea (Article 21(2)).

14



Paragraph 4

80 This is substantially the same as Article XXI(2) of the model text. Both
sides agreed to adopt a six-month time frame for the termination to take
effect.

OTHER ARTICLES OF THE MODEL TEXT WHICH ARE OMITTED

Article X — Obtaining Statements of Persons

81 This Article is omitted at the suggestion of the Mongolian side. It was
agreed that this Article is covered by Article 10(1). This provision is also
omitted in many other Agreements such as those with France, ltaly, The
Netherlands and Malaysia.

Article X| — Location or Identity of Persons

82 This Article is omitted at the suggestion of the Mongolian side. It was
agreed that this Article is covered by Article 1(3)(c). This provision is also
omitted in in many other Agreements such as those with The Netherlands,
Finland and South Korea.
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Annex B
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'Desiring to improve the effsctiveness of law

enforcemant

of

both Parties in tha investigation,_)‘

prosecution and prevention of crime and the confiscation.of

criminal proceads; have agreed as follows:

o

(1) The Partles shall provide, intaccordanée with the

ARTICLE I

SCOPE OF AHBISTANCE

provisions of this Agreement, mutual asgsistance 1in the

investigation and prosecution of crimipasl offences and in
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say, a.

. prqcééﬂings,related to criminal matters.
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(b)
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identifying and locating persons;

serving of documents; ‘)
the obtaining of evidence, articles or-
documents, inciuding‘ “the sxecution of

letters rogatory;

s¥ecuting requests for search and selzure;
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(£) affecting the temporary transfer of

persons in custody to éppear'as‘witnesses;

(g) obtaining production of judicial oxr

official records; -

. (h) tracing, restraining, forfeiting and
confiscating the proceeds ~and

instrumentalities of criminal activities;

-(i) providing information, documents and

.- racords;, and

(1) . delivery of property,. including lending of

exhibits.
(3) Proceedings réiating to' criminal matters do not

include proceedings related to the regulationé involving

the imposition, calcﬁlation or collection of taxes.

(4) This Agreement ig 1intended solely for mutual
agsistance between tﬂe Parties. The provisions of this
Agreement shall not give rise to any right on the part of
any prlvate person ECo obtain, suppress OT exclude any

evidence or to impede the execution of a rsquest.

. eas <D
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‘ARTICLE II . |
)

CENTRAL AUTHORITY

gach Party shall eatablish a Central Authority.

(1

(2) The Central Authority of Hong Kong shall be the
Attorney General or his duly authorised officer. Tme‘
central Authority for -~ shall be T
.(3) Requests under this Agreement shall be made bi >

the Cenﬁral Authority of the- Requesting Party to the
Central.Authority of the Requested Party.

ARTICLE IIT

e s
-t Vo et e

' ' OTHER ASSISTANCE
The  Parties may ﬁrovide' assistance pursuant tr~)
other agreements, arrangements or practices. | .
ARTICLE IV #

LIMTTATIONS ON COMPLIANCE

The Requested Party shall refuse assistance if:
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(a)

(b)

'(c)
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the reqﬁest for assistance impairs thse

sovsreignty, gecurity or public order of
or, in the case of the Govermnment of Hong Kong,
the State whichk 1is responsible for its foreign

affairs;

the request for assistance relates to an offence

of a political character;

the request for aesistance relates to an oLfence

.only undar military law-

'

there are subétantial gréunds for believing that

. the raquest for assistance will result in a

"perscn baing prejuﬁieed on account of his race,

(e}

religion, nationality or political opinions'

t@e réﬁuesg | for amsistapce relates to the
prosecutioﬁ of a person for an offencéiiﬁvregpectﬁ
of * which the person has been convicted, acquitted .
or pardoned in the Reguested Party;or for which
the person could no 16nger be prosecuted by
reason . of lapsa of time if the offence had been

committed within  the jurisdiction of the

requested Party;

P.26-23



(£)

(h}

if it 1is of the opinion that the granting of the

request would seriously impair its essential.)

interests;

o

1the Requesting Party cannot comply with any
conditions in relation to confidentiality or
limitation as to the use of material provided;

and

iﬁ\ the acts or omissions alleged to constitute
2 .

the offence would not, if they had taken placs

within the Jjurisdiction of the Requestevaarty,

have constituted an offence.

For the purpose of paragraph (1)(f) the Requested

party may include in 1ts consideration of essential

interests

rejudics

. whether the provision of assistance could

the safety of any person or impose an excessive

burden on the resources of the Requested Party.

(3) 4

The Reguested Party may refuse assistance if the

request relates to an offence which carries the death

penalty 7in the Requesting Party but in respect of -which the

death penalty 1is either not provided for iﬁ the Requested

Party

Party

considers sufficient that the death penalty will not b(“)

ox

not normally carried out unless the Reduésting

gives such  assurances as tha Requested Party

imposed or, {f imposed, not carried ocut.

!

pP.@7/23
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(4) The Requested party may postpone assistance if
3 axacution of the request would interfere with an ongbing '

\investigation or prosecution in the Requested Party-

(5) Rafore danyling or ﬁostponing assistance pursuant
to this Article, the Reguested Party, through its Central

“wthority -

-

(a} 'shall promptly inform the Requeating Party
§ . of the reason for dﬁnsi&éiing depiél or

postponement; and

Ab) shall eomsult with the Requesting Party to
determine whethef asgistance may be given
subject td” such terms and conditions as

the Reqnestéd'Party deems necessary.

(6) I1f the Requesting Party accepts assistance
.) subjesct to  the terms and™ conditions referred to in
% aragraph (5} (b), it shall compiy with those terms and

4 conditions.
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ARTICLE V

REQUESTS

Requests shall - be made in writing except in

urgent cases.

orally,

In urgent cases, ‘requgsts' may be made

put shall be confirmed in writing within 10 days

thareafter.

(2)

Requests for asslstance shall include:

(a)

(bl

(c)

{d}

(e)

the name of the authority on behalf of

~ which the request is made;

‘a description of the purpose of the

request and the nature of the assistance

requested;

a describtion of the nature of the
investigation, prosecution, offence or
criminal matter and whether or not

proceedings have been instituted;

where proceedings have been instituted,

»

details of the proceedinés;

a summary of the relevant fact and laws;

P.asr23
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_ (£) any requlirements for confidentiality:
)
(g) details' of any particular procedure the

Requesting Party wishes to be followed;

and

(h) _details of the period within which the
f request should ba complied with.
‘j% (3} The Reguested Party shall use its best afforts to

-...Reep copfiﬁential 'a request and its contents except when

othervisg.authorizéd by the Requesting Party.

MY

. (4) All documents submitted in support of a request
shall be accompanied. by. a translation in the language of

the Requested Party.

ARTICLE VI

EXECUTION OF REQUESTS

(1) The Central Authority  of the Requested Party
ghall promptly execute the reguest or arrange for its

execution through its competent authorities.

(2) : A request shall be executed in accordance with

‘;9 the law of the Reguested Party and, to the extent not
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prohibited by the law of the Requested Party, in accordancs ,j

directions gtated in the request so far as

with the
practicable.
i]
(3) | Ths Requested Farty shall promptly info;m the

Requesting. Party of any circumstances which are 1likely to

causa a sigﬁificaht delay in responding to the request.

(4) Tha Requested FParty Bhali p:omptly inform the

Requesting 'Party.of a decision not to comply in whele or in >

part with' a request for assistance and the reason . f6r that

decision.
" ARTICLE VII T "
REPRESENTATION AND EXPENEBES
(1) The Requested Party shall make fﬁll necessary )

arrangements for the representation of the Requesting Party
in any procaedin§ arising out of a request for assistanée

and shall otherwise represent the interests 'of the -

- Requesting Party. ) o

(2) The Requested Party shall assume allerdinarf
" expenses of executing a request WwWithin its boundaries,

axcept:
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{a) faeg of counsel retained at tha request of

j% the Requasting pPartys
{b) feeg of experts:
{c) axpenges of translation; and

:} (a) travel =sxpenses and allowances of persons.

~ o (3) £ during the executicn of the reduest it hacomes

2

apparent that expenses ~of an ‘extraordin .ary nDature ars
required to fulfil the raquast, the Parties shall consult
to, daternina- tha terms and copditlons under which tha

axecution of tha requaat may continue- d

ARTICLE VIIX

LIMITATIONS ,OF USE

(1) Ths Requasted Party 'may ‘require, after
:? consultétion with the Requesting Party, thaﬁ iﬁformation or
avidence furnished. be kapt confidential or Dbe disclosed or

used only subject to such terms and condltions 24 it may

specify.

(2) The Requestlng party shall not discloese or .uBe

:g information or evidence furnished for purposes OLher than
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those stated in the request without the prior consent of ~)_

the Central authority of the Requested Party.

e
ARTICLE IX

. OBTAINING OF EVIDENCE, ARTICLEE OR DOCUMENTS

(1) where a request 1s made that avidanca be taken g
for ltha, pﬁrpoae of a proceeding in relation to a eriminal
matter in .the jurisdiction of the Requesting Farty tha )

Requagted Party shall arrangs to have such avidance takan.

(2) . . . For the purposes of this Agrsedent. the giving or
_ .teking of evideﬁca ghall include the production of

documents, racords or other material.

{3y - For the purposes of requests under this Article
S 2
the Requesting party shall 59801fy the questions ‘to be put j

to tha witnesses or the subject matter abouf which they are

to be examined.

{4) Where, pursunant to a request for assistance, a
person 1is to give avidence for the pufpose of proceedings
in the Requesﬁing Party, the parties &p the relavant
-proceedings in the Requesting party, thelr legal

rapréaentatiVEs or representatives of the Requesting Party
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may, subject to the laws of the Requested Party, appear and
guestion the person giving that evidence.

(5) A person vwho 18 required to give evidence in the
Requested Party pursuant to a request for assistance may

decline to give evidence where either:

(a) the law of the'“Reﬁuesfed Party would
permit that witness to decline to givae
.3 ) _ evidence in sgimilar = circumstances in

proceédings which originated in the
:fﬁe&uagted Party; or

SRR I R R T -
S L (b) ~where the 1law of the Requesting Party

. -
ey e, e e T -~

éaﬁia' "éerﬁit him “tg: deélihé "to :giva
evidence in such proceediﬁbs in thé

Requesting Party.

() If any peréon claims that there 13 a right to
'decline to give evidence under the.law of the Requesting
Party, the Requesteq Party shall with respect thereto rely

on a ceitificats of the Central Authority of the Requesting

Party.
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ARTICLE X

 OBTAINING STATEMENTS OF PERSONS ' i)

Where a request 1is made to obtain the statement
of a péfson for thé purpose of an investiga;ioﬁ or
proceeding  in relation to 2 criminal wmatter in the
Raéueating party, thke "Requested Party shall endeavour to

‘obtain such statemant.

ARTICLE AT

LOCATION OR IPENTITY OF PERBONS

- . . The 2equssted .Party  ehall, if requested,
o ,TS (.-‘:‘ I : . Z . . .o i -

;Jandéavou;;.ﬁé asgeftain tha‘_location or identity of any

" person specified in the request.

ARTICLE, XIIT I )
SERVICE OF DOCUMENTS

1) The Requested Party shall serve any docuﬁent

transmitted to it for the purposé of servicae.

(2) The Requeéting Party shall transmit a request for

the service of a document pertaining teo a response OT

;).

n
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appearance in the Requesting Party within a reasonable time

before the scheduled response OL gppearance-

(3) f ; A request  for the service éf a document
pertéining to an appearance In the Requesting éarty shall
include such notice as the Centrai Authofity' of the
Requesting  Party is regsonably‘ able to provide of

outstanding warrants Or other judicial orders in criminal

matters against the person to be gerved.

(4) The Raquested Party shall, subjgct to its law,
return a proof of service {n the mannmer required by the
L quuesting Party-

* e ey

e e
PR

- (5) A person who fails to comply with'ahf process
gerved on him shall not thereby bhe 1iab1e<§o anyipéhalﬁy or
coercive measure pursuant to the law of the Requesting

Party or Requested Party-
ARTICLE XIII
PUBLICLY AVAILABLE AND OFFICIAL DOCUMENTS

(1) subject to 1its 1aw the Requested Party shall

provide copies of publicly available documents.

(2) ‘ The Requested Party may provide copies of any

document, record or information in the posseggion nf 3
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government departmsnt or agency, put not publicly
availabie, to the same estent and under the same conditions
ﬁs such document, record or jnformation would be gvailable

to 'its own law enforcement and judicial authorities.

ARTICLE XIV

CERTIFICATION AND AUTHEBTICATION

Docqments, transcrlpts, records, gtatements oOr

other material whlgh are to be transmitted to the
.Requesti;g Party sﬁall only be certified or authenticated
if the "Requesting Party 80 requeste. Haterial shall be
cartifiad _or authentlcatad by consular or diplomatic
officers ; only if “the law of the Requesting Party

specificglly_so requires.

ARTICLE XV

TRANSFER OF PERSONS IN CUSTODY

(1) - A berson in custddy iﬁ the Requested Party whose
pregence 18 requested in the Requesting Party for the
purposea‘ of providing assistance pursuant tb this Agreement
ghall 1if the‘Requesting Party copsehts be transferrad from

the Rsquested Party to the Requesting Party for that

purpose, provided the person consents and the Raquesting )
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§  Party has guaranteed the saintenance in custody of the

>

psrson_and his subsequent return to the Requested Party.

(2) ‘ Whére the sentence of imprisonnenﬁ of a perscen
transferred pursuant to this Arﬁicle expires yhilgt_the
varson 1s in the Requesting ?arty the Requestgdﬁ?arty s?gll
4o andvise tbe Requesting Party ~which shall ensure the

) perscn’s release from custody-

ARTICLE XVI

TRANBFER OF OTHER PERSONS

1 ..
-, Loy e f
S

(ay 7. The Requesting Party may roquest -the assistance
of the Requested PArty in making a person avail&ble for the

purpose of  providing asaistance pursuant to this Agraement.

”3‘ {2) . The Requested Party shall, 1f satisfied that
gatisfactory ‘arrangements for that person's sscurity will
ﬁ? be made by' the Requesting Party, request the person to

- travel to the Requesting Party to provide assistance.
ARTICLE XVII
SAFE CONDUCT

(1) A person who consents to provideA_assistance

pursuant to Articles ¥ or 2ZVI shall not be prosecuted,




-
¥

detained, or restricted in his personal liberty in the
Requesting party for any criminal offence or civil matter

which precedsd hls dsparture from the Requested Party.

i

(2) P&tagraph _(l) shall not apply if the parsoﬁ; not

being a person in custody transferred under Articls XV,-aﬁd
being tpée to - leave,. has Ano£ left the Raquesting'Party
wiﬁhin a .ﬁeriod of 15 days aftér being notified‘that‘his
presence 1is no longer requirsd, or having left the

L _questing Party, has returned.

(3) : A person who consents to give evidence under
Articles . XV or 'Xfi fsﬁall noé be subject to prosecutioﬂ
ﬁased'on his testimony; except for.perjury.

(4). o A person whox.cénsents to provida..éssistahce
-pursuant to Articiea XV or XVI'shail not ﬁe required to
i va évidence iﬁ any proceedings othef than the proceedings

to which the request relates.

{B) A person who does not consent to give evidence

pursuant‘ to Articles XV or XVI shall not by reason thereof

'

N

be liable to any penalty or coercive measure by the courts -

of the Requeeting’dr'Requested party. | !f




ARTICLE XVIII

SEARCH AND SEIZURE

(1) The Requested Party shall, insofar as its law
permits, carry out requests for search, geizure and
delivery of any material to the Requesting Party which is

ralevant to a proceeding or investigation in relation to a

criminal matter.

(2) The Requasted Party shall provide puch
information as may be requifed by the-Réquesting éérty
(concerning the result of any aearch, the place of Beizufeﬂ
the éifcumstances of:séizure,.énd the suhéequent custody of
.tﬁe bfoﬁerty séi#edf - ’

(3) The Requesting Pafﬁy shall observe any é;ﬁdifions
imposed by the Requested Party in relation to.any éeized

propefty which is delivered to the Regquesting Party.

ARTICLE XIX

PROCEEDS OF CRIME

(1) The Requested Party gshall, upon requesat,
endeavour to aécsrtain whether any proceeds of a crime
against the law of the Requesting Party are located within

its jurisdiction and shall notify the Requesting Party of




the result of its 1inquiries. In making the request, the
Requesting party shall notify the Requested Party of the

basis of its pbelief that such proceeds may be located in

its jurisdiction.

27 Whers pursuant to  paragraph (1) suspected

proceeds of crime are found the Requested party shall take

such measures as are permitted by its law.tp prevent any

dealing in, transfer OT _dispoéal of, those ‘suspected

proceeds of crime, pending a final detarmination in respect’

f *hoae proceeds by a Court of the Requesting Party-.
"

RN

"~ . gecuring tha confiscation of proceeds such asgistance shall

bé: given- by whatever means are approprigte. Thla may
include ;eﬁLcrc;ng -an  order 'made by a court in the
Requesting Party and initiating or assisting in proceedings

in relation to the proceeds to 3hich the requast relatas.

(4) - proceeds confiscated pursuant to this Agreement
ahall be retained by the Requested Party unless otherwisa®

: agreed upon between the parties. .

13) Where a raquest is made fbr.»agsistance in

)
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ARTICLE XX

SETTLEMENT OF DISPUTES

Any dispute arising out of the interpretation,
application or jmplementation of this Agreement shall be

resolved through diplbmatic chanhels if the Central

Authorities are themselves unable to reach agreement.

ARTICLE XXI

ENTRY INTO FORCE AND TERMINATION

:{1) . . . This hgreemant'shall antar into force thirty days

,aftér the date on which the Parties.have notified each

. other in writing that their respective requirements for tha

entry into force of the Agreement have been complied with.

(2) Each of the Parties may terminate this Agreement
at any time by giving notice to the other. In that event
the Agrgement shall cease tb have effect on receipt of that
notice. Requasts for ﬁésistanca which have been received
prior to termination of the Agreement shall ﬁevertheless be
processed 1n accordance with the terms of the Agreement as

1f the Agréement was still in force.
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IN WITNESS WHEREOF, the undersigned, being duly ':>

authorised thereto by their respective Governments, have

signed this Agreement,

DONE at this day of 19...

J
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