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Foreign domestic helpers’ access to healthcare services

The Panel on Manpower has not discussed the subject of healthcare
services for foreign domestic helpers ("FDHs") per se. According to the
Administration's replies to relevant questions raised by Members at Council
meetings, Clause 9(a) of the Standard Employment Contract ("SEC") for FDHs
requires that in the event that an FDH is ill or suffers from personal injury
during the period of employment, irrespective of whether it is attributable to
work, the employer shall provide free medical treatment to the FDH. Free
medical treatment includes medical consultation, maintenance in hospital and
emergency dental treatment. The FDH concerned shall accept medical
treatment by any registered medical practitioner as provided by the employer.
SEC does not set a ceiling on the amount to be borne by the employer or
stipulate any specific exemption items. It is, however, stipulated in SEC that
employers are not responsible for medical expenses during the period when
FDHs leave Hong Kong of their own volition and for their own personal
purposes. Furthermore, pursuant to the Employees' Compensation Ordinance
(Cap. 282), all employers, including FDH employers, are required to take out
employees' compensation insurance for their employees, to cover their liabilities
under the law, including Common Law, if their employees are injured at work.
The relevant questions raised by Members and the Administration's replies are
in Appendices I and 1.

2. The Administration will brief the Panel on Manpower on the access of
FDHs to healthcare services at the meeting on 16 April 2019.
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Appendix I

Press Releases

LCQ2: Enployers to provide free nedical treatnent to foreign

donesti c hel pers
EIR R R R R I I R I R R R R S I I I I R R R I I I I I R S R I I I I S I I I I R R I I O O

Following is a question by the Hon Mchael Tien and a reply
by the Secretary for Labour and Welfare, Dr Law Chi-kwong, in the
Legi sl ati ve Council today (Novenber 15):

Questi on:

The Standard Enpl oynent Contract (SEC) applicable to foreign
domesti c hel pers (FDHs), which was drawn up by the Government,
provides that in the event that an FDHis ill or suffers persona
injury regardl ess of whether this arises out of enploynment ...the
Enpl oyer shall provide free nedical treatnment to the hel per.

Free medical treatnment includes nedical consultation

mai nt enance in hospital and energency dental treatnment. An FDH
enpl oyer group has pointed out that FDHs are free to go out and
engage in their favourite activities on non-working days
(including statutory holidays, paid annual |eave and rest days).
Enpl oyers have no authority to stop FDHs from goi ng out during

i ncl enent weather or interfere with their engagenent in high-risk
activities. |If FDHs fall sick or sustain injuries due to
accidents during such period of time, their enployers are
required to bear their nedical expenses as per the contracts.
However, the insurance policies on enployees' conpensation
(1 abour insurance policies) taken out by enployers for FDHs
normal Iy do not cover nedi cal expenses incurred due to illnesses
or injuries or accidents not attributable to their enploynent. |
have received requests for assistance froma |arge nunber of FDH
enpl oyers who said that they were required to bear huge nedica
expenses of their FDHs. In this connection, will the Government
informthis Council:

(1) whether it knows the current nunber and percentage of FDH
enpl oyers who have taken out insurance policies for FDHs covering
nedi cal expenses not related to work;

(2) given that the existing |egislation does not require

enpl oyers to bear their enpl oyees' nedical expenses not related
to work, whether the Governnent will review the aforesaid
provision in SEC, so that the enployers and enpl oyees share the
rel evant expenses anmong themin a nore reasonable manner; if so,
of the details; if not, the reasons for that; and

(3) whether the Government will consider enacting legislation to
require that FDHs nust take out the rel evant nedical insurance
policies on their own or that enployers nust take out such

i nsurance policies for their FDHs, in order to offer protection
for both the enpl oyers and enpl oyees?

Repl y:
Pr esi dent,

Cl ause 9(a) of the Standard Enpl oynent Contract (SEC) for
forei gn donmestic hel pers (FDHs) requires that in the event that
an FDH is ill or suffers frompersonal injury during the period
of enployment, irrespective of whether it is attributable to
wor k, the enployer shall provide free nmedical treatnment to the



FDH. Free nedi cal treatnent includes nmedical consultation

mai nt enance in hospital and energency dental treatnent. The FDH
shal | accept medical treatnment by any registered nedica
practitioner as provided by the enployer. Furthernore, pursuant
to the Enpl oyees' Conpensation Ordinance (ECO, all enployers
(including FDH enpl oyers) are required to take out enpl oyees
conpensation insurance (EC insurance) for their enployees, to
cover their liabilities under the law (including Conmon Law) if
their enployees are injured at work.

My consolidated reply to the question raised by the Hon
M chael Tien is set out bel ow —

As expl ai ned above, it is a legal requirenent for all FDH
enpl oyers to take out EC insurance for their FDHs. The Labour
Depart ment does not maintain infornation about the detailed
coverage of the insurance taken out by individual enployers for
their FDHs, including whether the insurance product covers non-
work-related injuries and ill nesses.

The requirenent of Cause 9(a) of the SEC seeks to ensure
that when enployers hire FDHs to Hong Kong to provide househol d
services at their residences, FDHs would not be deprived of or
del ayed in treatment for illnesses or personal injuries for want
of means. Even if FDHs need to use public nedical services, the
expenses incurred should be borne by enployers rather than the
public purse. On the other hand, the SEC has already clearly
defined the responsibilities of enployers. For exanple, it has
stipul ated that enployers are not responsible for nedica
expenses during the period which FDHs | eave Hong Kong of their
own volition and for their own personal purposes.

In sum we consider it reasonable to hold enpl oyers
responsi bl e for the nedical expenses of FDHs under their
enpl oynent and do not see any strong justifications to abolish or
revi se such arrangenent.

In fact, the insurance market currently offers various types
of conprehensive insurance products for FDHs. Apart fromthe
basi ¢ EC i nsurance coverage, there is also additional coverage
i ncl udi ng nedi cal expenses of hospitalisation and surgery,
outpatient clinic and dental care, etc. In addition, quite a
nunber of conprehensive FDH i nsurance products offer coverage on
personal accident, expenses for FDH to return to place of origin
owing to serious illness or injury and expenses for hiring a
repl acenent FDH, etc. According to these conprehensive insurance
products, even if FDHs require nedical treatnent due to injury
arising fromnon-wrk-related activities or by an accident on a
rest day, enployers may subnmit nedical clainms to insurance
conpani es in accordance with the conprehensive insurance plan
taken out, or submit personal accident clains which include death
or permanent disability of FDHs caused by severe accidents, etc.
At the same tinme, the policy terns of each insurance product
would list out in detail the general and/or personal accident-
related itens that are excluded fromthe policy coverage. 1In
taki ng out FDH conprehensive insurance products, enployers
shoul d, as in taking out other insurance products, carefully
compare the products offered by different insurance conpani es and
exam ne the policy terns to have a clear understanding of the
coverage, for exanple, whether the policy terns have nade it
clear that accidents occurred in inclenent weather would not be
covered, etc. Enployers should then decide on taking out
addi ti onal types of coverage or scopes of nedical coverage.



President, the existing arrangenent has struck an
appropri ate bal ance between the requirenent for enployers to
provi de reasonabl e protection for their FDHs and the
affordability of enployers. There is also sufficient flexibility
for enployers to choose freely fromvarious conprehensive
i nsurance products providing additional coverage according to
their own circunstances. Nevertheless, the Labour Departnent
woul d step up promotion and publicity efforts to advise enpl oyers
to consider taking out necessary conprehensive insurance products
in compliance with the requirenments under the ECO and SEC. (On
the other hand, the departnment will rem nd enpl oyers through
enpl oynent agenci es and i nsurance conpanies to ensure that they
are fully aware of their responsibilities under the rel evant
| egi sl ati on and SEC when enpl oyi ng FDHs, including their
responsibility for the nedical expenses of FDHs during the
enpl oynent period. The departnent will also reinforce the
pronotional nessage that enployers shoul d consi der taking out
compr ehensi ve insurance to | ower the personal liability risk

Ends/ Wednesday, Novenber 15, 2017
| ssued at HKT 15: 20
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Appendix II

Press Releases

LCQL8: The requirenent for the provision of free nedica

treatment to foreign donestic hel pers by their enpl oyers
EIR R R R R I I I I R R R R S R I R R I S I I I O I R R R R R S I O R I I I O S R

Following is a question by the Dr Hon Elizabeth Quat and a
witten reply by the Secretary for Labour and Welfare, Dr Law
Chi -kwong, in the Legislative Council today (Decenber 6):

Questi on:

Clause 9(a) of the Standard Enpl oynment Contract (SEC), which
was drawn up by the Government and is applicable to foreign
domestic hel pers (FDHs), provides that in the event that an FDH
"is ill or suffers personal injury [regardl ess of whether this
arises out of enploynent] ...the Enployer shall provide free
nedi cal treatnent to the Hel per. Free nedical treatnent includes
medi cal consultation, maintenance in hospital and energency
dental treatnment”. Recently, the Hong Kong Enpl oyers of Donestic
Hel pers Associ ati on and a nunber of FDH enpl oyers have rel ayed to
ne that this clause conpels FDH enpl oyers to bear the nedica
expenses incurred by their FDHs due to critical illnesses,
chroni c diseases, giving birth or injuries caused by accidents
during their engagenent in high-risk activities, and it has not
prescribed a cap on the anount of medical expenses to be borne by
the enpl oyers. They therefore consider that such a requirenent
unfairly places an excessive and unreasonabl e financial burden on
the enployers. On the other hand, if an enployee suffers froma
critical illness or chronic disease and a certificate has been
i ssued by a registered nedical practitioner certifying that
he/ she is permanently unfit for the present job he/she is being
engaged, his/her enployer nmay terninate the enpl oynent contract
i medi ately. However, in accordance with the requirenents under
the Personal Data (Privacy) Odinance (Cap 486), a nedica
practitioner nust not issue such a certificate to an FDH enpl oyer
unl ess the FDH has gi ven consent to disclosing his/her persona
data to a third party. In this connection, will the Governnent
informthis Council:

(1) whether there is currently a requirenment that a prospective
FDH or his/her prospective enployer nust, before the former's
entry into Hong Kong, subnit directly to the rel evant governnent
departnents a health certificate and a nedi cal exam nation report
i ssued by authorised nedical institutions in respect of the
prospective FDH, if not, how the authorities ensure that a
prospective FDH, who will stay in Hong Kong for a period of tineg,
does not suffer frominfectious diseases or chronic ill nesses;

(2) as clause 8 of SEC provides that a prospective FDH enpl oyer
shal | be responsible for the nmedical exam nation fees incurred by
the prospective FDH before his/her entry into Hong Kong, and
clause 17 requires the enployer to sign a declaration that "the
Hel per has been nedically exanmned as to his/her fitness for

enpl oynent as a donestic hel per and his/her medical certificate
has been produced for inspection by the Enployer"”, whether, under
these two cl auses, the prospective enployer has the authority to
require, before signing the enploynent contract, the prospective
FDH to submt his/her nedical exam nation report, and whether the
Covernnment requires a prospective enployer to performa

gat ekeeping role to verify the heal thiness of the prospective FDH
and to act as a guarantor of the FDH s healt hi ness;



(3) whether it has assessed if the following two practices of
prospective FDH enpl oyers will contravene the Disability

Di scrimnati on Ordinance (Cap 487): (i) deciding not to sign an
enpl oynent contract with a prospective FDH upon knowi ng fromthe
nedi cal exam nation report of the FDH before his/her entry into
Hong Kong that the FDH has health problens, and (ii) deciding to
term nate an enpl oynent contract with an FDH upon | earning from
the report of a nedical exanination, which the FDH was arranged
to undergo within one week upon the FDH s arrival at Hong Kong,
that the FDH is suffering froma critical illness or chronic
disease; if it has assessed, of the outcong;

(4) whether it currently provides support to prospective FDH

enpl oyers for judging the authenticity of the medica

certificates provided by prospective FDHs before their entry into
Hong Kong; if not, how prospective enployers nmay verify the

aut henticity of such docunents;

(5) given that enployers have no authority to stop FDHs from
going out (even during inclement weather) or engaging in high-
risk activities on non-working days, but enployers are required
to bear the nedi cal expenses incurred by FDHs due to their

i njuries caused by accidents during such period of tinme, whether
the Government will reconsider anending clause 9(a) of SECto
prescribe a cap on the anount of nedical expenses to be borne by
enpl oyers and expressly exclude the nedi cal expenses incurred by
FDHs due to critical illnesses, chronic diseases, giving birth
and injuries caused by accidents during their voluntary
engagenent in high-risk activities on non-working days, so as to
avoi d enpl oyers having to bear unreasonabl e financial burden; if
so, of the details; if not, the reasons for that;

(6) as sonme FDH enpl oyers have pointed out that a famly with a
monthly income of no I ess than HK$15,000 is already eligible to
apply for hiring an FDH but in the event that the huge nedica
expenses, incurred by an FDH due to a critical illness or injury
caused by an accident, are not indemified by the insurance
policy taken out by the FDH enpl oyer or the anount of indemity
i s inadequate, the fanmly concerned will suffer financial
hardshi p, whet her the Governnent will provide financial support
to this type of famlies; if so, of the details; if not, the
reasons for that; and

(7) as sone FDH enpl oyers have pointed out that it is

i ncreasingly comon for foreigners to apply for taking up

enpl oynent as FDHs in Hong Kong in order to obtain free or |ow
charge nedi cal services of Hong Kong, of the Governnent's
nmeasures to address the probl enf

Repl y:
Pr esi dent ,

According to Cause 17 of the Standard Enpl oynent Contract
(SEC) for foreign donestic hel pers (FDHs), the FDH and the
enpl oyer (i.e. the contracting parties) declare that the FDH has
been medically exam ned as to his/her fitness for enploynent as a
domesti c hel per and his/her nmedical certificate has been produced
for inspection by the enployer. The enpl oyer and the FDH al r eady
indicate their consent to the terms of the contract upon signing
t he SEC.

My replies to the Menber's sub-questions are as foll ows:



(1) and (2) Under the current policy, there is no stipulation by
the CGovernment on pre-enpl oynment medi cal exam nation of enpl oyees
(whet her | ocal workers or overseas workers coming to Hong Kong
for enployment). It is not necessary for enployers and FDHs to
submit nedi cal exami nation report of the FDH concerned to
governnent departnments. Neverthel ess, according to the

af orementi oned C ause 17 of the SEC, FDHs are required to undergo
nmedi cal exam nation before they cone to Hong Kong and to produce
the medi cal exanination report to the enployer for inspection

(3) According to the "Code of Practice on Enploynent under the
Disability Discrimnation O dinance" issued by the Equa
Qpportunities Comm ssion, the Disability Discrimnination Odinance
(DDO) (Cap 487) does not prohibit enployers from asking a person
with a disability to undergo a nedical exam nation. Information
of a nmedical nature nmay be used in assessing whether the person
could fulfil the inherent requirenments of the job. In order to
determ ne whether a refusal to offer enployment or a dismnissal of
a person with a disability fromenployment is in contravention of
the DDO, it is necessary to consider all relevant factors,

i ncluding the person's past training, qualifications and
experience relevant to the job; his/her performance as an

enpl oyee (where the person is already enployed by the enpl oyer);
whet her the disability of the applicant or the enpl oyee woul d
nmake hi m her unable to fulfil the inherent requirenents of the

j ob; and whet her the accomvodation required by the person
concerned woul d create unjustifiable hardship for the enployer

It is not in contravention of the DDO for an enpl oyer to refuse
to offer enploynment or dismiss a person with a disability from
enpl oynent if the applicant or the enployee wth his/her
disability is not able to fulfil the inherent requirenents of the
job and the accommodation required woul d create unjustifiable
hardship for the enpl oyer.

In addition, according to Cause 10 of the SEC, either the
enpl oyer or the FDH nmay terminate the contract by giving one
nmonth's notice in witing or one nonth's wages in lieu of notice.
Under C ause 9(c) of the SEC, in the event of a nedica
practitioner certifying that the FDH is unfit for further
service, the enployer nmay subject to the statutory provisions of
the rel evant Ordinances (including, anbng others, that an
enpl oyer is prohibited fromterm nating the contract of
enpl oynent of an enpl oyee on his/her paid sickness day, except in
cases of summary disnissal due to the enpl oyee's serious
m sconduct) term nate the enpl oynent, but the enployer is stil
required to arrange for the FDH to return to his/her place of
origin in accordance with Cause 7 of the SEC

(4) W recommend prospective enployers to know about the physica
conditions of the FDHs by inspecting the nmedical certificates in
determ ning whether the latter are able to fulfil the inherent
requirenents of the relevant work. If the FDH refuses to undergo
nmedi cal exam nation or to provide the enployer with a nedica
exam nation report, the enployer may refuse to sign the contract
for enploying the FDH

I f an enpl oyer hires his/her FDH through an enpl oynent
agency (EA) and that EA provides a fal se nedical exam nation
report to the enployer, the EA concerned woul d have contravened
the Code of Practice for EAs (the Code). According to the Code
EAs shoul d ensure that the information provided to enployers is
consistent with the facts nade known to them If there are
reasonabl e grounds to suspect that the information provi ded by



the job-seeker is inaccurate or the information is inconplete,
the EA should seek clarification and further information fromthe
party concerned (e.g. the subject and/or the | ocal or overseas
busi ness partners that refer the job-seeker/enployer).

Apart from contraveni ng the Code, the EA concerned nmay have
breached the Trade Descriptions O dinance (Cap 362) as well. This
Ordi nance regul ates against unfair trade practices, including
fal se trade descriptions, msleading on ssions, aggressive
commercial practices, bait advertising, bait-and-switch and
wrongly accepting paynent. Enployers may conplain to the Custons
and Excise Departnent or seek assistance fromthe Consuner
Council if they suspect that the EAs have depl oyed unfair trade
practi ces.

To further protect the consumer rights of enployers, the
Code al so explicitly requires EAs to draw up witten service
agreements with enployers, including refund arrangenents if the
EA fails to deliver the agreed services in full, so that the
enpl oyers may cl ai m conpensation fromthe EAs for the services
that are not fully delivered and/or seek assistance fromthe
rel evant authorities.

(5) to (7) Cause 9(a) of the SEC requires that in the event that
an FDH is ill or suffers from personal injury during the period
of enployment, irrespective of whether it is attributable to
wor k, the enployer shall provide free nedical treatnent to the
FDH. Free nedical treatnment includes nmedical consultation

mai nt enance in hospital and enmergency dental treatnent. The FDH
shal | accept medical treatnment by any registered nedica
practitioner as provided by the enployer. The C ause neither sets
a ceiling on the amobunt to be borne by the enployer in providing
free nedical treatnent to the FDH nor stipul ates any specific
exenption itenms. Nevertheless, the SEC clearly specifies that
enpl oyers are not responsible for nedical expenses during the
peri od when FDHs | eave Hong Kong of their own volition and for
their own personal purposes. The aforesaid C ause 9(a) seeks to
ensure that when enployers hire FDHs to Hong Kong to provide
househol d services at their residences, FDHs woul d not be
deprived of or delayed in treatnment for illnesses or persona
injuries for lack of means. Even if FDHs need to use public
heal t hcare services, the expenses incurred should be borne by
enpl oyers. In sum we consider it reasonable to hold enpl oyers
responsi ble for the nedical expenses of FDHs under their

enpl oynent and do not see any strong justifications to abolish or
revi se such arrangenment. W will nonitor the rel evant situation
to decide whether it is necessary to review the above
arrangenents.

The insurance market currently offers various types of
conpr ehensi ve insurance products for FDHs. Apart from providing
enpl oyees' conpensation insurance that enployers nust take out
for their enployees (or FDHs), there is also additional coverage,
i ncl udi ng nedi cal expenses of hospitalisation and surgery,
outpatient clinic and dental care, etc. In addition, quite a
nunber of conprehensive FDH i nsurance products offer coverage on
personal accident, expenses for FDH to return to place of origin
owing to serious illness or injury and expenses for hiring a
repl acenent FDH, etc. According to these conprehensive insurance
products, even if FDHs require nedical treatnent due to injury
arising fromnon-work-related activities or by an accident on a
rest day, enployers may submit nedical clainms to insurance
conpani es in accordance with the conprehensive insurance plan
taken out, or submit personal accident clains which include death



or permanent disability of FDHs caused by severe accidents, etc.
At the same time, the policy terns of each insurance product
would list out in detail the general and/or personal accident-
related itenms that are excluded fromthe policy coverage. In
taki ng out FDH conprehensive insurance products, enployers
shoul d, as in taking out other insurance products, carefully
conpare the products offered by different insurance conpanies and
exam ne the policy terns to have a clear understanding of the
coverage, for exanple, whether the policy ternms cover critica
illnesses or whether the policy terns have nade it clear that
accidents occurring in inclenent weat her woul d not be covered,
etc. Enployers should then decide on taking out additional types
of coverage or scopes of nedical coverage.

Ends/ Wednesday, Decenber 6, 2017
| ssued at HKT 18: 25
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