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Thursday, 7 November 2019
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PUBLIC OFFICER ATTENDING:

B B B £ R a4k 4, G.B.M., G.B.S., J.P.
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CHIEF SECRETARY FOR ADMINISTRATION
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CLERKS IN ATTENDANCE:

HEME KRS
MS ANITA SIT, ASSISTANT SECRETARY GENERAL
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MISS FLORA TAI YIN-PING, ASSISTANT SECRETARY GENERAL
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GOVERNMENT BILLS

BREER_E

Second Reading of Government Bills

18 BT A 3 — SR R

Resumption of Second Reading Debate on Government Bill

EE: RE - REHEMMER (2019 F 8K A & (ERE Kk F )’

RGBT ) 1T RE A
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(2019 FRIZANBERBKFR)BENERHESE)
JUDICIAL OFFICERS (EXTENSION OF RETIREMENT AGE)
(AMENDMENT) BILL 2019

PRERIGR 2019 FF 3 B 20 HE B IEAIER —_HEE
Resumption of debate on Second Reading which was moved on 20 March
2019
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Meeting suspended.

411 #3045

11:30 am

EbEmKIE -
Council then resumed.
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MR KENNETH LEUNG: President, | am here to speak to give my support to
the resumption of the Second Reading debate on the Judicial Officers (Extension
of Retirement Age) (Amendment) Bill 2019 (“the Bill").

As we all know, Hong Kong is a unique place to provide legal services to
the international business community. The reason why I say this place is unique
Is because we have developed a bilingual judicial system, which is unparalleled in
other parts of the world. | am not only talking about this based on the fact that
we are the prime arbitration centre for commercial disputes in Asia, but also the
fact that, if more international companies choose Hong Kong law as the
governing law and the governing jurisdiction under Hong Kong courts, Hong
Kong's legal business community and professional services sector as a whole will
benefit from this choice of law.

An independent Judiciary is a spine of our rule of law and this necessarily
entails enough quality and trained judicial officers to fill the vacancies. Now,
the supply of top-quality common law judges is a problem in many common law
jurisdictions, not just Hong Kong. The supply of and demand for judges are
great, but there are two factors which would affect the attractiveness of the
Bench. Firstly, the prestige of the Bench, and secondly, the benefits we are
going to reward these legal practitioners, many of whom are very experienced
lawyers who have given up a very lucrative professional job to take the Bench.

Of course, the Bill, which extends, among other things, the retirement age
of the top-class judges, puts us on a par with the arrangements for many other
common law jurisdictions, including the United Kingdom, New Zealand and
Australia. The crux of the Bill is to extend the retirement age of Judges of the
Court of Appeal and Court of First Instance of the High Court and Judges of the
Court of Final Appeal to 70. And in some circumstances, this statutory
retirement age could further be extended.

As for the two points | have mentioned, namely the prestige of joining the
Bench and the benefits, one of the very key components of a good judiciary is the
independence of the judiciary. Over the past 22 years after the return of
sovereignty to China, Hong Kong's Judiciary has remained independent but this
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very good quality is coming under a lot of encroachments, especially when judges
have been criticized in many media by key opinion leaders, politicians,
columnists, etc. In leading this life, | think a judge needs to keep a very low
profile. He or she has a very high standard to observe. Not only should he or
she not make comments in public about current affairs, but also his or her social
life, personal life and family life have to be very low-key. In return for that, we
will have a very respectable and prestigious Judiciary. That is the key point.

Of course, when it comes to benefits, the tenure of judges will be involved.
Like most common law jurisdictions, the tenure of judges in Hong Kong is
guaranteed lifelong, unless the particular judge has committed a very serious
misconduct. Normally speaking, the tenure of judges in this jurisdiction is
guaranteed for life. Now, having fixed the benefits and the tenure of the judges
iIs one thing, and to maintain the independence, integrity and prestige of the
Bench is another.

Most recently, | have read a very alarming report, prepared by the Foreign
Affairs Committee of the House of Commons of the United Kingdom concerning
the role of British judges in Hong Kong's top court. And the headline is that
they are very concerned about the erosion or the perceived erosion of "one
country, two systems”. Of course, the Foreign Affairs Committee of the United
Kingdom Parliament is also very concerned about how the recent crisis has been
handled by the Government, as this may lead to the actual or perceived erosion of
"one country, two systems" and hence the independence of the Judiciary. And,
the Committee also further recommends that there should be a coordinated
response from the United Kingdom, Australian and Canadian governments. My
understanding is that these common law jurisdictions also supply the judges, the
Overseas Non-Permanent Judges, of our top court, the Hong Kong Court of Final
Appeal.

President, this is quite alarming, as the Committee has pointed out that the
recent incidents ... These incidents have been quoted by many of my colleagues
as a demonstration of the erosion of the rule of law. But I totally disagree with
this point because these are incidents of breaking the law, but these are not
incidents of breaking the rule of law. The rule of law, as mentioned by my
learned friend, Mrs Regina IP, in this Chamber, means a lot of things. It means
an independent Judiciary. It means being accessible to independent legal
representation at an affordable cost. It means equal treatment of all people
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before the court. Of course, it also means a system of law which affords basic
protection to human rights. These are the core values listed by the Honourable
Lord BINGHAM's very famous book, The Rule of Law, which I have read many
times.

We have to distinguish carefully between breaking the law itself and ...

EFE-REEFEE WAHKRERERMRBEHBRLIEEHSHE - K
FHIEH (2019 F£F7E N B (EREBRRFEHR)EFNRIIESR) #ET
ae st am c HRCEH B RIROYFE S — EBEE o 55 (10K [B]55 TH 5 5w 0V R E

MR KENNETH LEUNG: OK. Regarding the supply of judicial officers, |
have talked about two points, which | think the President has totally missed.
The two points will help increase the supply of judicial officers to this city. The
first point concerns the benefits and tenure of the Bench, and the second more
important point | have mentioned is about the integrity and prestige of serving on
the Bench, which the President has totally missed. And the third point concerns
increasing the supply of experienced lawyers joining the Bench, which is more of
a problem. This is because, as mentioned by my many learned friends, once you
become a judge, you cannot go back to private practice. It is a lifelong
commitment and you have to lead a very quiet life being a judge in the High
Court.

There are two criticisms about the supply chain—I should not say supply
chain because it is a bit degrading—about the supply of quality lawyers to fill the
Bench. Merely in this city, there is too much protectionism to enter the
profession. For example, even if you are a graduate and First-Class Honours
holder from Cambridge or Oxford University, when you come to practise or you
come to enrol in the Postgraduate Certificate in Laws ("PCLL") course in this
city—only three universities here offer the PCLL course—you still have to go
through quite a ridiculous conversion course. | have to declare my interest
because one of my children is pursuing a law degree and becoming a lawyer
soon. Despite the fact that even a first-class graduate from a first-class
university ...
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MR KENNETH LEUNG: | am talking about the supply, the Bill itself is not
sufficient to deal with the supply of judicial officers in this city, because merely
extending the legal retirement age will solve the immediate problem but not the
long-term problem of filling posts in the Judiciary. And we have to remove the
many elements of artificial protectionism to enter the legal profession.
President, I think you have been using two yardsticks because, as we remember,
you have allowed people to speak on all subjects ...

TR REEFEE  FESHEEBA"MWAER"?

MR KENNETH LEUNG: When you ruled on the Inland Revenue (Amendment)
(Tax Concessions) Bill 2019 (“the Tax Concessions Bill") and this Bill ...

EREETMEBEEEOERIARHER" - 52 FlREERSW......

MR KENNETH LEUNG: No, | am not withdrawing this comment, Mr President,
because when I ...

xR KRR E2RH"FE—EBR"KERGZE - LT RER - RE~&
HERE - 55K [E1GE TH R Gw BURRE o 0 H IR EIR B AR 2 -

MR KENNETH LEUNG: Sir, | am not withdrawing that comment. It is not an
allegation.

R NMRMFEAWEEREZE - BEAFEHER -



ks — 2019F 11 H 7 H
LEGISLATIVE COUNCIL — 7 November 2019 217

MR KENNETH LEUNG: Ruling on what? | am not asking you for a ruling. |
am speaking on the Bill, and | said that the increase in supply of lawyers ...

EFE  mERFHERE - FirdkEEREERE -

MR KENNETH LEUNG: | am saying the yardsticks of your treatment of the
Tax Concessions Bill and this Bill are different. Is it an allegation? | do not
think it is an allegation. | am stating a fact.

EFEGRHECEE -

B4 11 W 42 5
11:42 am

qHRLE
Meeting suspended.
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12:35 pm

7 7 B 1T 6 1 -
Council then resumed.
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MR KENNETH LEUNG: President, | declare that statement does not exist
because | was asking you a question, and if you have made a clarification, then |
think it is fine. | was asking a question whether there existed two yardsticks.
So, that statement does not exist as | turned it into a question. It was a question.
President, it ...

EFRFEE > AGHEMBERERVGRELEHEEZ -

MR KENNETH LEUNG: That statement does not exist. | formally declare
that statement does not exist because | was wondering whether there were two
yardsticks. And if that statement does not exist, then | do not need to give any
more clarification. That was not a statement, and that was not an allegation.
That was a question put to you, President.
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MR KENNETH LEUNG: Let me go back to the point of increasing the supply
of lawyers, because it is relevant to the Judicial Officers (Extension of Retirement
Age) (Amendment) Bill 2019 ("the Bill"). The whole purpose of the Bill is to
increase the supply of quality judges to the Bench. | have previously mentioned
that certain protectionist measures must be removed. | talked about this law
student and also the other hurdles which | hope will be removed for registered
foreign lawyers. If we increase the supply of lawyers from qualified common
law jurisdictions, we will one way or another, in the medium run or in the long
run, lure more qualified lawyers to sit on the Bench. That is another formula
which | think the Government needs to think about hard, and it should persuade
the two professional bodies to consider either admitting students to the
Postgraduate Certificate in Laws course or adjusting the criteria for qualifying as
Hong Kong practising solicitors or barristers. These are very important
long-term goals which the Governement should be aware of.

The other scenario | am aware of is the quality of advocacy in this city and
this also has a direct bearing on people becoming interested in the work of the
court. | should emphasize that the mooting training in our law schools are not
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sufficient. | also appreciate the chance of sending more law students from the
three universities to go on foreign trips to gain experience in common law courts
in other jurisdictions, in those jurisdictions from which we recruit these judges,
including Canada, New Zealand and Australia. Only by stimulating the interest
of those students in advocacy and court work will we be able to secure a constant
supply of quality lawyers and hence quality judges if the judiciary is going to
recruit these students when they are qualified.

Apart from raising the retirement age, the third point | would like the
Government to consider is whether it has ever considered requiring law students
to go through a stint of training with the courts in Hong Kong. In many civil
law jurisdictions, including France or Germany, they do require law students,
apart from serving as trainees with a practising lawyer, being a solicitor or—they
do not have a separate branch, and lawyers are known as "avocats" in France—to,
for a period of one year or two in the court, be an assistant to a judge or be an
assistant judge. But, of course, the common law system training is very
different from the civil law jurisdiction training, and if we are going to take this
route, then | think there needs to be a very thorough consultation with the two
professional bodies and also the three universities which are offering the
qualifying courses.

So, | reiterate that | totally support the resumption of the Second Reading
debate on the Bill, and I also urge the Government to formulate more measures to
increase the long-term supply of quality lawyers and attract the lawyers to be
serving on the Bench.

Thank you.
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Adjourned accordingly at 7:22 pm.
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