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40 - ANNEX D. SUBSTANTIAL ACTIVITIES IN REGIMES OTHER THAN IP REGIMES

creation. The effect of this new guidance is that it will be less likely for significant
income to be allocated to an entity which lacks substantial activities and which was
established in a jurisdiction merely to receive benefits under a non-IP regime.

» Country-by-country reporting — Action 13 established a minimum standard on
country-by-country (CbC) reporting. This minimum standard reflects a commitment
to implement the common template for CbC reporting. The effect of CbC reporting
is that jurisdictions will have relevant information necessary to determine whether
resident companies have related entities which lack substantial activities and which
are established in a jurisdiction merely to receive benefits under a non-IP regime.
In particular, CbC reporting will provide jurisdictions with country-by-country
breakdowns of related party revenues, profits before income tax, income tax paid
and accrued, number of employees, tangible assets, and other indicators of economic
activities within large MNE groups.

5. Actions 8-10 and Action 13 do not eliminate the need for a substantial activities
requirement, but they complement the substantial activities requirement by giving
jurisdictions better tools to protect against profit-shifting to preferential regimes with little
substance. The need for a robust substantial activities requirement for non-IP regimes
therefore needs to be seen in light of the overall BEPS Action Plan.

Possible substantial activities analysis for preferential regimes other than IP regimes

6.  Although the Actions discussed above may limit the need for a substantial activities
requirement in non-IP regimes, they do not eliminate this need. Jurisdictions with such
regimes must therefore implement the principles set out in the Action 5 Report (OECD,
2015a) to ensure that preferential regimes other than IP regimes require substantial
activities in order to provide benefits. This section sets forth a two-step approach for the
implementation of substantial activities in non-IP regimes under which (1) jurisdictions
would require activities and establish mechanisms to review compliance with this
requirement, and (2) the FHTP would monitor compliance.

Requiring substantial activities

7. Inorder to comply with the principles set out in the Action 5 Report (OECD, 2015a),
non-IP regimes must be designed to ensure that benefits are available only when the core
income generating activities are undertaken by the qualifying taxpayer (or, for regimes
outside the European Union, when the core income generating activities are undertaken
in the jurisdiction providing benefits).? Jurisdictions offering non-IP regimes that are in
scope of the FHTP work therefore need to design the regime in a way that ensures that core
activities relevant to the regime type are undertaken by the taxpayer wishing to benefit
from the regime.

8.  Core income generating activities presuppose having an adequate number of full-time
employees with necessary qualifications and incurring an adequate amount of operating
expenditures to undertake such activities. As set out in the Action 5 Report (OECD, 2015a),
such activities could include the following.

» Headquarters regimes — The core income generating activities in a headquarters
company could include taking relevant management decisions; incurring expenditures
on behalf of group entities; and co-ordinating group activities.
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ANNEX D. SUBSTANTIAL ACTIVITIES IN REGIMES OTHER THAN 1P REGIMES - 41

+ Distribution and service centre regimes — The core income generating activities
in a distribution or service centre company could include activities such as
transporting and storing goods; managing stocks and taking orders; and providing
consulting or other administrative services.

————> ¢+ Financing and leasing regimes — The core income generating activities in a
financing or leasing company could include agreeing funding terms; identifying
and acquiring assets to be leased (in the case of leasing); setting the terms and
duration of any financing or leasing; monitoring and revising any agreements; and
managing any risks.

*  Fund management regimes — The core income generating activities for a fund
manager could include taking decisions on the holding and selling of investments;
calculating risks and reserves; taking decisions on currency or interest fluctuations
and hedging positions; and preparing relevant regulatory or other reports for
government authorities and investors.

* Banking regimes — The core income generating activities for banking companies
could include raising funds; managing risk including credit, currency and interest
risk; taking hedging positions; providing loans, credit or other financial services
to customers; managing regulatory capital; and preparing regulatory reports and
returns.

» Insurance regimes — The core income generating activities for insurance companies
could include predicting and calculating risk, insuring or re-insuring against risk, and
providing client services.

* Shipping regimes — The core income generating activities for shipping companies
could include managing the crew (including hiring, paying, and overseeing
crewmembers); hauling and maintaining ships; overseeing and tracking deliveries;
determining what goods to order and when to deliver them; and organising and
overseeing voyages.

* Holding company regimes — For holding companies that hold a variety of assets
and earn different types of income (e.g. interest, rents, and royalties), the core
income generating activities would be those activities that are associated with
the income that the holding companies earn, as determined by the discussion
above. (For example, a holding company that receives benefits for banking income
would be required to have the core income generating activities associated with
banking companies.) For pure equity holding companies, which only hold equity
participations and earn only dividends and capital gains, the Action 5 Report makes
clear that there is less concern of such regimes being used for BEPS. The Report
states that such holding companies must respect all applicable corporate law filing
requirements in order to meet the substantial activities requirement, and suggests
that they should have the people and the premises for holding and managing equity
participations. Beyond this, because such regimes are provided in part to avoid
double taxation, there should be no expectation of a correlation between income-
generating activities and benefits. In other words, holding company regimes,
including participation exemptions, are particular as the tax exemption / tax benefit
is based on policy considerations other than notions of value creation.

9.  For “internal” income shifting (i.e. the shifting of income from other domestic sources
into the regime to avoid the otherwise applicable higher domestic tax rate), jurisdictions can
be expected to already be addressing such problems in order to protect their own revenue
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