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“62. It is also not open to the Court of Appeal in
a review of sentence to ascribe a different weight to
a factor properly taken into account by the
sentencing judge in arriving at a sentence that is
otherwise within the range of sentences appropriate
for the offence. If the judge has failed to take a
relevant matter into account or has taken into
account an irrelevant factor, that is an error of
principle. However, the vrelative weight the
sentencing judge ascribes to each relevant factor is
a matter within the judge’s discretion and, unless
that exercise results in the imposition of a sentence
that is manifestly inadequate, the relative weight
attributed to each individual relevant factor is a
matter for the judge. Save where it concludes that
the sentence is manifestly inadequate, the Court of
Appeal is not entitled to ascribe more or less weight
to a relevant factor than did the sentencing court.”?
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2, In its judgment on the review application,
the Court of Appeal took the opportunity to provide
guidance to sentencing courts in the future
regarding the sentences for unlawful assemblies,
particularly emphasising the need to take a much
stricter view where disorder and any degree of
violence was involved. The Court of Appeal,
consistent with its responsibilities for providing
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guidance in sentencing matters, was fully entitled
to provide this guidance for the future and
accordingly note should be taken of this new
approach. Like the Court of Appeal, we specially
draw attention to the importance of taking a much
stricter view where disorder or violence is
involved. Naturally, it will be incumbent on the
sentencing court to take into account the extent of
the participation or involvement of the convicted
person but where disorder or violence is involved,
these are serious aggravating features. Hong Kong
is on the whole a peaceful society and these
elements are to be deterred.

83. In the event, although Poon JA said in the
introductory paragraph of his judgment ([18]) that
he was expounding on the principles on sentencing
in unlawful assemblies that involve violence “to
provide guidance to the sentencing courts in the
future”, the Court of Appeal did not lay down any
fixed starting point of sentence for this category of
offence as such. Instead, as noted in paragraph [2]
above, the Court of Appeal emphasised the need,
when sentencing in cases of unlawful assembly, to
take a much stricter view where disorder and any
degree of violence was involved. This was
consistent with the Court of Appeal’s
responsibilities  for providing guidance in
sentencing matters and it was fully entitled to
provide this guidance for the future.

120. In short, it was appropriate for the Court
of Appeal to say that, in the circumstances now
prevailing in Hong Kong including increasing
incidents of unrest and a rising number of large
scale public protests, it is now necessary to
emphasise deterrence and punishment in large scale
unlawful assembly cases involving violence......."”
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“47.  The Court of Appeal in Leung Tin Kei set out
various factors to be taken into account when
passing sentence on the offence of riot. Courts must
consider these factors and principles to arrive at a
sentence according to the facts of each individual
case ... ...

63, Having considered all the relevant factors
against the circumstances, I am of the view that the
appropriate starting point for taking part in this
riot is 6 years’ imprisonment after trial. The
defendant pleaded guilty at the earliest opportunity
and is therefore entitled to the usual full discount
of one third. Accordingly, I reduce the starting
point by two years and sentence the defendant to
4 years’ imprisonment.” *
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“68. ...... as Ribeiro PJ stated in HKSAR v Chow
Nok Hang (2013) 16 HKCFAR 837 at [39]:

“Once a demonstrator becomes involved in
violence or the threat of violence — somewhat
archaically referred to as a ‘breach of the
peace’ — that demonstrator crosses the line
separating constitutionally protected peaceful
demonstration from unlawful activity which is
subject to legal sanctions and constraints. The
same applies where the demonstrator crosses
the line by wunlawfully interfering with the
rights and freedoms of others.”

69. For this simple reason, a submission in
mitigation of the offence of unlawful assembly (and
certainly in the case of incitement) that the act was
committed in the exercise of the constitutional
rights to freedom of expression and freedom of
assembly will be unlikely to carry any significant
weight. The fact of a conviction of the offence will
necessarily mean that the offender has crossed the
line separating the Ilawful exercise of his
constitutional rights from unlawful activity subject
to sanctions and constraints. In such a case, there
is little merit in a plea for leniency on the basis
that the offender was merely exercising
constitutional rights since, by definition, he was not
doing so at the time when the offence was
committed. This is all the more so when the facts of
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the offending involve violence, in particular on the
part of the offender himself, since there is no
constitutional justification for violent wunlawful
behaviour. In such a case involving violence, a
deterrent sentence may be called for and will not be
objectionable on the ground that it creates a
“chilling effect” on the exercise of a constitutional
right, since there is no right to be violent. Quite
simply the line of acceptability has been crossed.

73. e . the court will not enter into an
evaluation of the worthiness of the cause
espoused. ...... It is not ... ... the task of the courts to

take sides on issues that are political or to prefer
one set of social or other values over another.

12V e i in the circumstances now prevailing in
Hong Kong including increasing incidents of unrest
and a rising number of large scale public protests,
it is now mnecessary to emphasise deterrence and
punishment in large scale unlawful assembly cases
involving violence. In this context, the sentiments
expressed by Starke J in the Court of Criminal
Appeal in Victoria in R v Dixon-Jenkins (1985) 14
A Crim R 372 at p.379 are apposite:

“There are large groups in present-day society
of sincere, earnest but wrong-headed people
who, because their convictions are so strong,
or because they pretend their convictions are
so strong, will stop at nothing in order to
impose those views on the community, and this,
in my opinion, just like hijacking, is calculated
to become contagious, and if at the first step
the courts do not show that such conduct,
however well intended, will not be tolerated in
this community, then it is unlikely that such
behaviour will be stopped in its tracks. I
therefore am of opinion that this is just the
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case where general deterrence has an
overriding effect on the resulting sentence.””
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“23. There is no question that the gravamen of the
charges is the arson offences. Arson is a very
serious offence which carries a maximum sentence
of life imprisonment. While there is no tariff for the
offence, arson has always been regarded by courts
as an offence of particular gravity because of the
inherent danger to life and property in an
uncontrolled fire ... ..

24. ... arson has always been regarded by
courts as a very serious offence for which a
deterrent sentence is called for. I would only

S MEAREAE TEBRKAMER, - TRAARTEENKS, - THREHTEREGNELEHZAR, - TF
R o "ERFEREINAIELE XL -
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repeat what the Court of Appeal said in The Queen v
Li Mun Tong CACC 309/1994 (unreported).... The
Court of Appeal stated “Arson, because of the
inherent danger in any uncontrolled fire, is always
regarded as an offence of particular gravity.
Arsonists exhibit reckless disregard for life and

property.”

25, In determining the proper sentence, the
courts looked at both the culpability of the
defendant and the harm caused or at risk.

26. As said, there is no tariff sentencing
guideline case for the offence of arson. The
sentence is very much case specific.

27, The Court of Appeal in Chau Yuk Kuen v
The Queen (CACC 402/1980) said “We feel that the
tariff sentence for this type of appeal should be at
least 4 to 5 years.” The learned authors of
Sentencing in Hong Kong, eighth edition, comment
at page 721 that the customary sentences of arson
tend to start at about 5 years’ imprisonment,
although they may be very much higher when life
and property is seriously endangered by the actions
of the arsonist. The learned authors of Archbold
Hong Kong 2020 at paragraph 24-24 suggest if no
actual injury to other persons is involved, a
customary range of between 4 to 6 years of
imprisonment should be used as a starting point.

28. In my view, an attack by petrol bomb is a
very serious crime indeed, as it gives rise to a very
substantial risk of serious harm to the public.
Petrol bombs are well known that they can
potentially cause horrific injuries. A fire bomb
with petrol as its accelerant is a most dangerous
weapon. Once ignited and thrown, the fire ablaze
by petrol will be unstable and uncontrollable when
the bottle breaks. It harms indiscriminately. Using
such weapon will have to receive condign
punishment. The behavior of arson by throwing
petrol bomb cannot be tolerated and in all
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circumstances must result in a long custodial
sentence.

36. ... Whatever the reason, arson by using
petrol bomb remains a very serious crime which will
be followed by a long custodial sentence.

- In all the circumstances, the starting point
for  Charge 1 [Arson  outside the  Police
Headquarters] to be taken will be 5% years’
imprisonment. I would adopt 4 years’ imprisonment
as the starting point for Charge 4 [Arson outside
Happy Valley Police Station].®
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