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Protection of Children Legislation (Amendments) Bill 2019
Part 1
Clause 1 1

A BILL
To

Amend the Protection of Children and Juveniles Ordinance and the Juvenile
Offenders Ordinance to make provision for the best interests of the
child; to give effect to and implement the United Nations
Convention on the Rights of the Child of 1989; and to provide for
related matters.

Enacted by the Legislative Council.
Part1

Preliminary

1. Short title

This Ordinance may be cited as the Protection of Children
Legislation (Amendments) Ordinance 2019.

2. Enactments amended

(1) The Protection of Children and Juveniles Ordinance (Cap.
213) is amended as set out in Part 2.

(2) The Juvenile Offenders Ordinance (Cap. 226) is amended as
set out in Part 3.

Protection of Children Legislation (Amendments) Bill 2018
Part 2
Clause 3 2

Part 2

Amendments to Protection of Children and Juveniles
Ordinance

3. Section 2 amended (interpretation)

(1) Section 2, Chinese text, definition of £&<S—
Repeal the full stop
Substitute a semicolon.

(2) Section 2—
Add in alphabetical order

“child abuse (FE{F5.E) means any act of commission or
omission of physical or emotional ill-treatment, sexual
abuse, neglect or negligent treatment or commercial or
other exploitation, resulting in serious harm to the
physical or mental health, survival, development or
dignity of an individual under the age of 18 or imminent
risk of such harm in the context of a relationship of
responsibility, trust or power;

child care centre (%152 9.(») has the same meaning as in the
Child Care Services Ordinance (Cap. 243);

childminder (453%t% A) has the same meaning as in the
Child Care Services Ordinance (Cap. 243);

registered medical practitioner (FEfTtE24) has the same
meaning as in the Medical Registration Ordinance (Cap.
161);

registered social worker (GEi+ €& T{EE) has the same
meaning as in the Social Workers Registration
Ordinance (Cap. 505);
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Part 2 Part 2
Clause 4 3 Clause 4 N 4
registered teacher (18 T2 %{ 2 ) has the same meaning as in the (e) the child’s age, maturity, sex, religious faith, social
Education Ordinance (Cap. 279);”. and cultural background and any other
characteristics of the child that the court considers
4. Sections 2B and 2C added relevant;
After section 2A— (f) any harm or child abuse that the child has suffered
Add or is at risk of suffering;

(g) the nature and quality of the child’s relationships
with and emotional ties to a parent, sibling,
relative, or other member of the child’s extended

“2B. General principles

(1) In determining a question concerning any of the matters

arising under this Ordinance, a court must regard the

family or member of the child’s community;

best interests of a child as the paramount consideration. (h) the importance for the child’s development of a
In considering whether and how to exercise any power relationship with a parent;
under this Ordinance, the Director of Social Welfare (i) the importance of continuity in the child’s care and
must regard the best interests of a child as the paramount the effects, if any, on the child of disruption to that
consideration. continuity;
The court and the Director of Social Welfare must at all () any family violence involving the child or a
times bear in mind that, in general, any delay in coming member of the child’s family;
‘lco a decision is likely to prejudice the child’s best 1) Jim Grashls coh 6 (i@t s ) G
interests and welfare. . .
other person in relation to whom the court

In determining what is in the best interests of a child, the considers the question to be relevant, is of meeting
court must have regard, in particular, to— the child’s needs and the risk, if any, that the child
(a) the rights of the child under the United Nations may suffer through being removed, kept away

Convention on the Rights of the Child 1989; from, returned to or allowed to remain in the care
(b) the ascertainable views of the child concerned of such persons;

(considered in the light of the child’s age and (1) the practical difficulty and expense of the child

understanding);

(c) the child’s physical, emotional, developmental and
educational needs;

(d) the likely effect on the child of any change in the
child’s circumstances;

(m)

having contact with a parent, and whether that
difficulty or expense will substantially affect the
child’s right to maintain personal relations and
direct contact with his or her parents on a regular
basis;

the range of powers available to the court; and



Part 2
Clause 4

Protection of Children Legislation (Amendments) Bill 2019

)

©

(D

(8)

©)

(n) any other facts or circumstances that the court
considers relevant.

In determining what is in the best interests of a child, the
court may have regard to—

(a) any material information including any report of
the Director of Social Welfare available to the
court at the hearing;

(b) the views of the child’s parents; and

(c) the views of any registered social worker or
registered medical practitioner or registered teacher
or of any person who performs professional or
official duties with respect to the child.

All children within Hong Kong must be entitled to the
protective measures under this Ordinance = without
discrimination of any kind, irrespective of the child’s or
his or her parent’s or legal guardian’s race, colour, sex,
language, religion, political or other opinion, national,
ethnic or social origin, property, disability, birth or other
status.

Persons exercising powers under this Ordinance must at
all times take into account the need to take measures to
ensure that the child is protected against all forms of
discrimination or punishment on the basis of the status,
activities, expressed opinions, or beliefs of the child’s
parents, legal guardians, or family members.

In considering any application made under sections 34
and 35, a court must have regard to the circumstances of
any other child or juvenile living with or the sibling of
the child or juvenile who is the subject of such
application.

For the purpose of this section—

Protection of Children Legislation (Amendments) Bill 2019

child (5.%) means any person under the age of 18;

parent (3 F}) means any mother, father, adoptive parent or

Where any child, under any power granted by this
Ordinance, has remained in the care of any place of
refuge, institution, hospital, or any person other than a
relative or permanent legal guardian pursuant to any
power granted by this Ordinance or has been a ward of
the Director of Social Welfare for more than 9 months
during the most recent 12 month period, the court must
call for the Director of Social Welfare to submit a care
plan and review the said care plan within 1 month.

Where any child has remained in the care of subvented
residential child care services (for example, residential
créches, residential nurseries, children’s reception
centres, children’s homes, boys or girls homes, boys or
girls hostels, small group homes and foster care services)
by consent of his or her legal guardian for more than 9
months during the most recent 12 month period, the
Director of Social Welfare must submit a care plan for
the review to a juvenile court within 1 month,

Part2
Clause 4
guardian.
2C. Review of care plans
O]
@
(3) In this section—

care plan (5L EFEFETE) includes—

(a) a plan for assuring that the child receives safe and
proper care and that services are provided to the
parents, child, and foster parents in order to
improve the conditions in the parents’ home,
facilitate return of the child to his or her own safe
home or the permanent placement of the child, and
address the needs of the child while in institutional
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Clause 4
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C))

&)

(6)

(7

or foster care, including a discussion of the
appropriateness of the services that have been
provided to the child under the plan; or

(b) a plan for the adoption or placement in another
permanent home, documentation of the steps being
taken to find an adoptive family or other permanent
living arrangement for the child, to place the child
with an adoptive family, a fit and willing relative, a
legal guardian, or in another planned permanent
living arrangement, and to finalize the adoption or
legal guardianship.

The court must review care plans submitted under this
section every 6 months until the child reaches the age of
18 or is no longer a ward of the Director of Social
Welfare or in the care of the Director of Social Welfare
or any place of refuge, institution, hospital, or any
person other than a relative or permanent legal guardian.

Upon review of a care plan, if the court is not satisfied
that sufficient steps will be taken in the best interests of
the child, the court must make any further orders as are
necessary in the best interests of the child.

If a juvenile court considers that it lacks sufficient
jurisdiction under this Ordinance or any other Ordinance
to secure the best interests of the child, the court must
transfer proceedings to the Court of First Instance under
section 49.

For the purpose of this section—

child (51 ) means any person under the age of 18;

parent (X £}) includes any mother, father, adoptive parent or

guardian.”.

Protection of Children Legislation (Amendments) Bill 2019

Part 2
Clause 5 8
5. Section 34 amended (powers of juvenile courts in relation to
guardianship and custody and control of children and juveniles
in need of care and protection)
(1) Section 34(1), after “of any police officer”™—
Add
“or of any person who performs professional or official duties
with respect to children”.
(2) After section 34(1B)—
Add
“(1C) Where a juvenile court is satisfied that a child or juvenile
is in need of care or protection under subsection (1), it
must make inquiries of the Director of Social Welfare
and the parties as to the circumstances of any other child
or juvenile living with or the sibling of the child or
juvenile who is the subject of the original application.”.
6. Sections 49 to 52 added
After section 48—
Add

“49, Transfer of proceedings to Court of First Instance

(1

@)

A juvenile court may, on its own motion or upon the
application of any person before it, at any stage of
proceedings, if it is of the opinion that for any reason the
matter should be heard and determined by a judge of the
Court of First Instance, transfer proceedings to the Court
of First Instance.

Upon transfer under this section, a judge of the Court of
First Instance may exercise any power conferred on the
juvenile court under this Ordinance.
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Part 2

%use 6
(3)
4
©)

The Court of First Instance may order that proceedings
under this Ordinance must be retransferred back to-a
juvenile court.

Despite section 39, the Chief Justice may provide
through the rules of court for the procedures to be
complied with under this section.

Nothing in this section should be interpreted as
removing any jurisdiction vested in the Court of First
Instance.

50. Reporting of child abuse

(D

@

Any registered medical practitioner, registered social
worker, registered teacher, childminder, or owner or
operator of a child care centre having reasonable cause
to believe that a child or juvenile has been or is being
assaulted, ill-treated, neglected or sexually abused or
who observes the child or juvenile being subjected to
conditions or circumstances which would reasonably
result in that child or juvenile being assaulted, ill-
treated, neglected or sexually abused has a duty to report
or cause to be reported as soon as practicable such
conditions or circumstances to the Police Force or the
Social Welfare Department unless it is in the best
interests of the child or juvenile not to do so. When the
attendance of a registered medical practitioner,
registered social worker, registered teacher or
childminder is pursuant to the performance of services as
a member of the staff of a hospital or institution, he or
she must notify the person in charge of the institution or
his or her designated delegate who must make the
necessary reports.

Any parent having reasonable cause to believe that his or
her child or juvenile has been or is being assaulted, ill-
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treated, neglected or sexually abused or who observes
the child or juvenile being subjected to conditions or
circumstances which would reasonably result in that
child or juvenile being assaulted, ill-treated, neglected or
sexually abused has a duty to report or cause to be
reported such conditions or circumstances to the Police
Force or the Social Welfare Department unless it is in
the best interests of the child or juvenile not to do so.

In subsection (2)—

parent ({{R}) includes any mother, father, adoptive parent,

@

&)

guardian, foster parent, or any other person acting in
loco parentis, such as a babysitter.

It is unlawful for any employer to discriminate against or
victimize any employee who, in good faith, has made a
report of suspected child abuse (including a report under
this section) or who the employer believes may make or
has made a report of child abuse (including a report
under this section)—

(a) in access to opportunities for promotion, transfer or
training, or to any other benefits, facilities or
services afforded, or by refusing or deliberately
omitting to afford access to them to that employee;

(b) in the terms of employment afforded to that
employee; or

(c) by dismissing, or subjecting that employee to any
other detriment.

Any person who unlawfully discriminates against an

employee contrary to subsection (4) is liable to an action
in tort.
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The Commissioner of Police or the Director of Social
Welfare must ensure that reports under this section are
investigated promptly.

51. Reasonable chastisement

M

)

In relation to any offence where the injury or harm
caused is more than transient or trifling, assault or
battery of a child cannot be justified on the ground that it
constituted reasonable chastisement.

The liability of any person for assault or battery of a
child cannot be justified in any civil proceedings on the
ground that it constituted reasonable chastisement.

52. Offence of unlawful discrimination

(D

@

A person commits an offence if the person unlawfully
discriminates against an employee contrary to section
50(4).

A person who commits an offence under subsection (1)
is liable—

(a) on summary conviction—to a fine at level 6 and to
imprisonment for 12 months; or

(b) on conviction on indictment—to a fine and to
imprisonment for 2 years.”.
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Amendments to Juvenile Offenders Ordinance

7. Section 3 substituted
Section 3—

Repeal the section

Substitute
“3. Age of criminal responsibility

(1) No person under the age of 10 can be guilty of any
offence.

(2) No person over the age of 10 and under the age of 16 can
be guilty of any offence except an offence of serious
personal violence.

(3) No person under the age of 18 may be charged with any
offence only triable summarily.”.

8. Section 11 amended (restrictions on punishment of children

and young persons)
At the end of section 11—

Add

“(5) No person may receive a sentence of imprisonment in

excess of 10 years for an offence committed before they
reach the age of 18.
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Any sentence of life imprisonment for any offence
committed by a person under the age of 18 must be
treated as a sentence of 10 years imprisonment or any
shorter term as may be determined to be just by the
sentencing court.”.
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Explanatory Memorandum

The object of this Bill is to amend the Protection of Children and
Juveniles Ordinance (Cap. 213) (PCJO) and the Juvenile Offenders
Ordinance (Cap. 226) (JOO) to—

(a) give effect to Article 20 of the Hong Kong Bill of Rights
by introducing reforms to the PCJO;

(b) further give effect to Articles 3 and 20 of the United
Nations Convention on the Rights of the Child of 1989;
and

(c) provide protection for children from child abuse and
neglect.

The Bill has 3 parts with 8 clauses.

Clause 3 adds the definitions of child abuse, child care centre,
childminder, registered medical practitioner, registered social
worker and registered teacher to section 2 of the PCJO.

Clause 4 adds new sections 2B and 2C to the PCJO. The new
section 2B provides that a court and the Director of Social Welfare
are required to have regard to the best interests of the child as the
paramount consideration when exercising powers under that
Ordinance.

The new section 2C provides that the courts are required to review
the care plan of children who have remained in institutional care or
in the custody of the Director of Social Welfare for more than 9
months within the preceding year.

Clause 5 amends section 34 of the PCJO, by granting standing to
certain professionals dealing with children (for example, social
workers, teachers and medical practitioners) to bring care or
protection proceedings.
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7.

10.

11.

12.

Clause 6 adds new sections 49, 50, 51 and 52 to the PCJO. The new
section 49 provides for transfer of proceedings to the Court of First
Instance.

The new section 50 creates a new statutory duty to report child
abuse for those responsible for the care and welfare of children.

The new section 51 excludes the defence of reasonable
chastisement in cases of serious assault or battery to a child.

The new section 52 makes it an offence to unlawfully discriminate
against an employee who reports suspected child abuse.

Clause 7 substitutes section 3 of the JOO, by introducing 3
standards for the age of criminal responsibility.

Clause 8 adds new subsections (5) and (6) to section 11 of the JOO.
Subsection (5) provides that no person may receive a sentence of
imprisonment longer than 10 years for an offence committed during
their infancy. Subsection (6) replaces life sentences previously
imposed with sentences of 10 years imprisonment and retains the
powers of sentencing courts to replace such sentences with shorter
periods where it is considered just to do so.





