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File Ref.: LP 3/00/15/C 

 
 

LEGISLATIVE COUNCIL BRIEF 

 
STATUTE LAW  

(MISCELLANEOUS PROVISIONS) BILL 2019 

 
INTRODUCTION 
 
  At the meeting of the Executive Council on 17 December 2019, the 
Council ADVISED and the Acting Chief Executive ORDERED that the Statute Law 
(Miscellaneous Provisions) Bill 2019 (Bill), at Annex, should be introduced into the 
Legislative Council.  

 
JUSTIFICATIONS  
 
2. There is a need to introduce an omnibus bill to make miscellaneous 
amendments to various Ordinances. The proposed amendments in the Bill are largely 
minor, technical and non-controversial but are useful for the purpose of updating or 
improving the relevant legislation.  The proposed amendments are broadly 
categorised into four groups. 
 
(1) High Court Ordinance (Cap. 4) 
 
3. The rapid surge in civil caseloads in recent years, particularly those initiated 
by way of judicial review (JR) for cases stemming from non-refoulement claims, has 
imposed great pressure on the workload of the Judiciary, in particular for the High Court 
(comprising the Court of First Instance (CFI) and the Court of Appeal (CA)) and the 
Court of Final Appeal (CFA). 

 
4. To ensure that all cases are handled as expeditiously as is reasonably 
practicable, the Judiciary proposes the following amendments to the High Court 
Ordinance (HCO) – 

 
(a) to amend section 34B(4) of the HCO to extend the use of a 2-Judge bench of 
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the CA (i.e. “2-Judge CA”)1 to determine – 
 
(i) applications for leave to appeal to the CFA against the decisions made 

by the CA consisting of less than 3 Justices of Appeal2; and 
 

(ii) appeals against the CFI’s decisions to refuse to grant leave to apply for 
JR or to grant such leave on terms; 

 
(b) to amend section 34B(5) of the HCO so that when the “2-Judge CA” in 

various types of proceedings cannot reach a unanimous decision, in addition 
to a party being allowed to apply to re-argue the case before a “3-Judge CA”, 
the Court may also make such an order on its own motion; 
 

(c) to amend sections 4(2) and 5(2) of the HCO to clarify that an additional judge 
in the CFI or the CA has the power to dispose of cases on paper without 
physically “sitting” in court.3 

 
5. The Judiciary anticipates that the proposed amendments to the HCO in 
general will facilitate the processing of cases, including JR involving non-refoulement 
claims.  If more cases are being heard by a “2-Judge CA” instead of a “3-Judge CA”, 
it would increase the flexibility in deployment of judicial manpower in taking up other 
court cases, and therefore put judicial resources to the best use.  Furthermore, the 
clarification of the powers of the additional CFI or CA judge, as the case may be, to 
dispose of cases on paper can further enhance the Judiciary’s intention to promote just, 
expeditious and economical disposal of proceedings on paper where appropriate, thus 
increasing the overall efficiency of case handling. 
 
(2) Interpretation and General Clauses Ordinance (Cap. 1)  

 
6. It is proposed to amend section 13 of the Interpretation and General Clauses 
Ordinance (IGCO) so that references made to an Ordinance, in accordance with section 

                                                 
1 Pursuant to section 34B(2) of the HCO, the CA is deemed constituted for the purposes of exercising 
civil jurisdiction when it consists of an uneven number of Justices of Appeal not less than 3 (i.e. “3-Judge 
CA”).  Section 34B(4) provides that certain types of civil proceedings can be heard by a “2-Judge CA”. 
2 If a substantive civil appeal decision is made by a “2-Judge CA”, the subsequent application for leave 
to appeal to the CFA could be heard by a “2-Judge CA”.  If the substantive civil appeal decision is made 
by a “3-Judge CA”, the subsequent application for leave to appeal to the CFA would continue to be heard 
by a “3-Judge CA”. 
3 Sections 4(2) and 5(2) of the HCO provide respectively that a Justice of Appeal may sit in the CFI and 
act as a judge thereof, and a CFI judge may sit as an additional judge in the CA.  There are ambiguities 
as to whether such an additional judge could only exercise his/her judicial power when physically ‘sitting’ 
in the court or whether he/she could exercise his/her judicial power to dispose of a case on paper.   
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13(1) of IGCO, may be made according to the title, short title, citation, number or 
chapter number used in the verified copies of the Ordinance published under the 
Legislation Publication Ordinance (Cap. 614), in addition to those used in copies of the 
Ordinance printed by the Government Printer.  A definition of verified copies is also 
added. 
 
(3) Amendments to the Chinese Text of Certain Defence Provisions Containing the 
“Could Not with Reasonable Diligence” References 

 
7. According to HKSAR v Kong Hing Agency Ltd [2008] 1 HKC 462, the CA 
interpreted the statutory defence containing the phrase “could not with reasonable 
diligence have (done something)” to refer to an objective test of what a person “could 
have been reasonably expected to have done in the circumstances”.  In other words, 
the defence refers to a hypothetical situation.  In the judgment of 香港特別行政區 v 
楊啟強 [2018] 2 HKLRD 1320, the CFI commented that there are variations in the 
Chinese expression of the defence adopted in some legislative provisions and invited 
the Department of Justice to consider whether it is necessary to follow up on the 
variations. 
 
8. In light of the comments from the courts, amendments are proposed to fine-
tune the Chinese expression for the above defence appearing in various legislative 
provisions to make it explicit that the test is an objective one based on a hypothetical 
situation.   

 
(4) Other Miscellaneous Amendments 

 
9. Miscellaneous, technical amendments are also proposed to various 
legislative provisions to, for example, update the references to the titles of certain 
Ordinances, achieve consistency in certain expressions, repeal provisions that were 
superseded by subsequent amendments before they came into operation, and to make 
provisions for correcting other minor errors. 
 
OTHER OPTIONS 
 
10. The proposed changes can only be effected by legislative means.  There is 
no other option. 
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THE BILL 
 
11. The Bill is divided into 5 Parts- 

 
(a) Part 1 contains the short title and commencement clause; 

 
(b) Part 2 amends the HCO for the purposes and in the manner as described in 

paragraphs 3 and 4 above; 
 

(c) Part 3 amends section 13 of the IGCO for the purposes and in the manner as 
described in paragraph 6 above; 

 
(d) Part 4 amends the Chinese expression of the defence containing the “could 

not with reasonable diligence” reference for the purpose as described in 
paragraphs 7 and 8 above; and 

 
(e) Part 5 makes miscellaneous and technical amendments to various legislative 

provisions for various purposes as described in paragraph 9 above. 
 
LEGISLATIVE TIMETABLE 
 
12. The legislative timetable will be as follows –  
 

Publication in the Gazette 27 December 2019 
  
First Reading and 
commencement of Second 
Reading debate 
 

15 January 2020 

Resumption of Second Reading 
debate, committee stage and 
Third Reading 

To be notified  
 

 
IMPLICATIONS OF THE PROPOSAL 
 
13. The legislative proposals in the Bill are in conformity with the Basic Law, 
including the provisions concerning human rights.  They will not affect the current 
binding effect of the respective Ordinances and subsidiary legislation being amended. 
They have no economic, productivity, environmental, sustainability, financial, civil 
service, family or gender implications. 
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PUBLIC CONSULTATION 
 

14. Regarding the Judiciary’s legislative proposals mentioned in paragraph 4, 
the Judiciary Administration (JA) conducted a consultation with stakeholders, 
including the Hong Kong Bar Association (HKBA) and The Law Society of Hong Kong 
(the Law Society) from 17 June 2019 to 6 September 2019.  The Law Society 
indicated general support for the proposed amendments.  While the HKBA did not 
oppose the proposed amendments, they had initially queried whether, apart from the 
amendments, there are other alternative measures that could alleviate the workload of 
the Judiciary and whether the high standards of fairness would be affected by the 
proposed amendments.  To address their query, the JA elaborated further on the 
justifications and necessity of the proposals to streamline court procedures and promote 
efficiency in handling cases and reiterated that the established mechanism to ensure 
high standards of fairness in a proceeding would in no way be affected by the proposed 
amendments.  The HKBA thereafter indicated that it had no further comment.  The 
Legislative Council’s Panel on Administration of Justice and Legal Services (AJLS 
Panel) was also consulted at its meeting on 24 June 2019 and Members generally 
supported the proposed amendments and their being taken forward through an omnibus 
bill. 
 
15. The Department of Justice further issued an information paper to the AJLS 
Panel on 25 November 2019 briefing Members of the Panel on the major legislative 
proposals to be included in the Bill. 
 
PUBLICITY 
 
16. A press release will be issued on 24 December 2019.  A spokesperson will 
be available for answering media enquiries. 
 
ENQUIRY 
 
17. Any enquiry on this brief can be addressed to Miss SK Lee, Deputy Solicitor 
General (Policy Affairs) (Acting) at Tel, No. 3918 4003 or Ms Joey Ma, Senior 
Government Counsel, at Tel. No. 3918 4048. 
 
 
Department of Justice 
December 2019 
 

#496172v2 
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