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Further Report by Legal Service Division on
Inland Revenue (Amendment) (Ship Leasing Tax Concessions) Bill 2020

Members may recall from LC Paper No. LS51/19-20 dated 20 March
2020 and issued to Members vide LC Paper No. LC Paper No. CB(2)744/19-20 that
the Legal Service Division ("LSD") was scrutinizing the legal and drafting aspects of
the Bill.
2.
To recap, the Bill seeks to amend the Inland Revenue Ordinance
(Cap. 112) to give effect to the policy initiative announced by the Chief Executive in
the 2018 Policy Address and the Financial Secretary in the 2019-2020 Budget Speech
to foster ship leasing activities in Hong Kong by giving profits tax concessions to
qualifying ship lessors and qualifying ship leasing managers; to make provisions for
profits tax purposes about businesses in connection with ships. No Bills Committee
has been formed to study the Bill.
3.
LSD has made enquiries with the Administration on certain matters
relating to the Bill. The major issues in the enquiries and the Administration's
response are set out below.
Anti-avoidance provision (proposed new section 14ZA under Clause 5)
4.
Under the proposed new section 14ZA(1), the assessable profits of a
corporation that is a qualifying ship lessor or a qualifying ship leasing manager
derived from an arrangement would not enjoy the concessionary rate if the
Commissioner of Inland Revenue ("the Commissioner") is satisfied that the main
purpose, or one of the main purposes, of the corporation in entering into the
arrangement is to obtain a tax benefit in relation to a liability to pay profits tax under
Cap. 112. Under the proposed new section 14ZA(2), the proposed tax concessions
would not apply in relation to any assessable profits accrued to a qualifying ship
lessor if the Commissioner is satisfied that the main purpose, or one of the main
purpose, of the corporation in entering into the arrangement is to obtain a tax benefit
under a tax treaty that is contrary to the purpose of the treaty.
5.
LSD has asked the Administration to clarify the considerations that
would be taken into account by the Commissioner in determining whether the main
purpose (or one of the main purposes) of the corporation in entering into the

- 2 arrangement is to obtain a tax benefit in relation to a liability to pay profits tax under
Cap. 112 or under a tax treaty 1 that is contrary to the purpose of the tax treaty. The
Administration has responded that all relevant circumstances surrounding the
arrangement would be considered on a case-by-case basis including:
(a) the manner in which the arrangement was structured;
(b) the background of the arrangement, the time at which the arrangement
was entered into and the alternative purposes which could objectively be
attributed to the corporation in entering into the arrangement;
(c) the form (i.e. contractual rights and obligations created) and substance
(i.e. practical and commercial end result) of the arrangement;
(d) the commercial or financial relations between the connected persons in
the arrangement; and
(e) the contractual rights and obligations normally created, and the
commercial or financial relationships normally entered into, between
independent persons under an arrangement of the kind in question.
Threshold requirements (proposed new section 14W and sections 5 and 6 of the new
Schedule 17FA under Clauses 5 and 19)
6.
The proposed new section 14W of Cap. 112 provides that unless the
threshold requirements (i.e. requirements about number of employees and total
operating expenditure in Hong Kong) are met, certain activities would not be
considered to be carried out in Hong Kong by the corporation for the purposes of the
ship leasing tax concessions. LSD has asked the Administration to clarify whether
the new section 14W, as drafted, could reflect its policy intent that the threshold
requirements would be measured at the group company level. The Administration
has responded that irrespective of whether the ship leasing activities or ship leasing
management activities are carried out by the corporation itself or arranged to be
carried out in Hong Kong by an associated person under the same group, the core
income generating activities have to be carried out in Hong Kong in order for the
corporation to be eligible for the tax concessions. The activities carried out by the
associated person would be taken into account when considering whether the
threshold requirements by a qualifying ship lessor or a qualifying ship leasing
manager have been met (i.e. at the group level). The relevant practice for measuring

1

Tax treaty is proposed to mean an arrangement made between two or more jurisdictions (whether
including Hong Kong or otherwise) with a view to affording relief from double taxation (see the
proposed new section 14ZA(4)).
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Interpretation and Practice Notes published by the Inland Revenue Department.
Amendments proposed by the Administration
7.
It is noted that the Administration intends to move amendments to the
Bill (at the Council meeting of 27 May 2020), including amendments to the
definitions of "ship leasing activity" (to expand the scope of the activity) and "ship
leasing management activity" (to change "corporation" to "person"), and certain
textual amendments. The Administration has provided explanations for the
proposed amendments in the Annex to their reply letter dated 19 May 2020 to LSD’s
letter dated 11 May 2020. The Administration's reply letter is at Appendix. It is
noted that the Administration's proposed amendments are technical in nature or for
the compliance with the OECD's latest requirements.
8.
Subject to Members' views on the matters set out in this report, no
difficulties have been identified in relation to the legal and drafting aspects of the Bill
and the proposed amendments.

Encl.

Prepared by
CHENG Kiu-fung, Vanessa
Assistant Legal Adviser
Legislative Council Secretariat
21 May 2020

Appendix

Annex
Inland Revenue (Amendment) (Ship Leasing Tax Concessions) Bill 2020
Summary of Amendments

Item

Clause

Amendment Proposed

1

5

In the proposed section 14T(1), in the Chinese text, in paragraph
(a), by adding “或” after the semicolon.

Textual amendment to align with the English
text.

2

5

In the proposed section 14W(4), in the Chinese text, in the
definition of 門 檻 要 求 , by deleting “requirement” and
substituting “requirements”.

Textual amendment to align with the English
text.

3

19

In the proposed Schedule 17FA, in section 1(1), the definition
of ship leasing activity is revised as marked up:

To address the recommendation of the Forum
on Harmful Tax Practice (FHTP) of the
Organisation for Economic Co-operation and
Development (OECD) that qualifying ship
leasing activities carried out by a qualifying
ship lessor in Hong Kong should include the
core income generating activities as set out in
para. 8, p.41 (financing and leasing regimes) at
Annex D (substantial activities in regimes

ship leasing activity (船舶租賃活動), in relation to a
person, means an activity comprising—
(a) the leasing of a ship by the person to a ship
lessor, ship leasing manager or ship
operator; and
(b) any of the following activities carried out by
the person—
(i) agreeing funding terms in relation to
the lease concerned;

Explanation

Item

Clause

Amendment Proposed

Explanation

(ii) identifying or acquiring the ship to be other than IP regimes) of the 2017 Progress
so leased;
Report on Preferential Regimes (see attached).
(iii) setting the terms and duration of that
lease;
(iv) monitoring or revising any funding or
other agreements in relation to that
lease;
Annex D of 2017
(v) managing any risks associated with that
lease or with an activity mentioned in Progress Report.p
subparagraph (i), (ii), (iii) or (iv);

4-8

19

In the proposed Schedule 17FA, in section 1(1), the definition
of ship leasing management activity is revised as marked up:

To align with the definition of ship leasing
manager in section 14O in relation to “a
ship leasing management activity (船舶租賃管理活 person”.
動), in relation to a personcorporation, means
any of the following activities—
(a) managing another personcorporation that is
a ship lessor;
(b) establishment or administration of a special
purpose entity for the purpose of owning a
ship by that entity;
(c) providing, or arranging for the provision of,
finance in obtaining the ownership of a ship
by a special purpose entity wholly or partly
owned by the personcorporation or its
associated corporation, or evaluating
2

Item

Clause

Amendment Proposed

(d)

(e)
(f)
(g)

(h)

(i)
(j)
(k)

financial proposals from external financiers
in relation to the obtaining of that
ownership;
providing, or arranging for the provision of,
a guarantee in respect of a financial or
performance obligation as regards the ship
leasing business of a special purpose entity
wholly or partly owned by the
personcorporation or its associated
corporation, or granting security in respect
of that business;
managing leases;
arranging for the procurement or leasing of
ships;
arranging for the operation, crewing, voyage
monitoring,
maintenance,
repair,
certification, insurance, storage, scrapping
or modification of ships, or the port agency
services or security services for ships;
arranging for the evaluation, appraisal,
provision or inspection of ships or
maintenance facilities for ships (including
internal audits of ship quality);
arranging for the assessment of the shipping
market conditions;
marketing of leases;
providing, or arranging for the provision of,
finance in obtaining the ownership of a ship
3

Explanation

Item

Clause

Amendment Proposed

Explanation

by a shipping enterprise from another
personcorporation that is a ship lessor;
(l) providing a residual value guarantee or
contingent purchase arrangement;
(m) providing services in relation to a ship
leasing activity for or to another
personcorporation that is a ship lessor;
(n) overseeing the design and construction of
newbuild ships.
(1A) In paragraphs (c) and (d) of the definition of ship
leasing management activity in subsection (1), a
reference to the person includes—
(a) if the person is a corporation—an associated
corporation of the person; or
(b) in any other case—an associate of the
person.

9

19

In the proposed Schedule 17FA, sections 5 and 6 are revised as
marked up:
5.

Qualifying Ship Leasing Activity
For the purposes of paragraph (a) of the definition of
threshold requirements in section 14W(4), the
requirements are that—
4

To address the recommendation of the FHTP
of the OECD that the adequate principle should
be included in the threshold requirement in
relation to the qualifying ship leasing activity

Item

Clause

Amendment Proposed

Explanation

(a) during the basis period for the year of and the qualifying ship leasing management
assessment concerned, the average number
of full-time employees in Hong Kong who activity.
carry out the activity concerned and have the
qualifications necessary for doing so is
adequate in the opinion of the
Commissioner and in any event not less than
2; and
(b) the total amount of operating expenditure
incurred in Hong Kong for the activity
during the basis period for that year of
assessment is adequate in the opinion of the
Commissioner and in any event not less than
$7,800,000.
6. Qualifying Ship Leasing Management Activity
For the purposes of paragraph (b) of the definition of
threshold requirements in section 14W(4), the
requirements are that—
(a) during the basis period for the year of
assessment concerned, the average number
of full-time employees in Hong Kong who
carry out the activity concerned and have the
qualifications necessary for doing so is
adequate in the opinion of the
Commissioner and in any event not less than
1; and
(b) the total amount of operating expenditure
incurred in Hong Kong for the activity
during the basis period for that year of
5

Item

Clause

Amendment Proposed

Explanation

assessment is adequate in the opinion of the
Commissioner and in any event not less
than $1,000,000.

10

19

In the proposed Schedule 17FA, in the Chinese text, in section
6, by adding “中” after “14W(4)條”.

Transport and Housing Bureau
Inland Revenue Department
May 2020

6

Textual amendment.

Annex D
of OECD 2017 Report

