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Purpose 
 
 This paper reports on the deliberations of the Bills Committee on Smoking 
(Public Health) (Amendment) Bill 2019 ("the Bills Committee"). 
 
 
Background 
 
2. The Smoking (Public Health) Ordinance (Cap. 371) ("the Ordinance") 
provides for, among others, the prohibition of smoking in certain areas, and the 
restrictions on tobacco advertising and the sale or giving of tobacco products.  
Pursuant to the Dutiable Commodities Ordinance (Cap. 109), tobacco is a 
dutiable commodity and is liable to duty payment in accordance with the relevant 
requirements. 
 
3. There is an emergence of novel smoking products, including electronic 
cigarettes ("e-cigarettes")1 and heat-not-burn ("HNB") products2, in recent years.  
According to the World Health Organization ("WHO"), all forms of tobacco use 
are unlikely to be harmless.  As advised by the Administration, the Seventh 
session of the Conference of the Parties to the World Health Organization 
                    
1  E-cigarettes, which are battery-powered, are the most common prototype of electronic nicotine 

delivery systems or electronic non-nicotine delivery systems that do not burn or use tobacco but 
heat e-liquid that may or may not contain nicotine to create an aerosol the user then inhales.  
An e-cigarette usually comprises a mouthpiece, a battery-powered heating element, a cartridge 
or refillable tank containing e-liquid and an atomizer that vaporizes e-liquid when heated. 

2  HNB products use a battery-powered heating-system to heat tobacco up to 350°C (lower than 
600°C as in conventional cigarettes) to produce aerosol containing nicotine and other chemicals, 
which is inhaled by users through the mouth.  The heating system, which is enclosed in a device, 
can be (a) an external heat source to aerosolize nicotine from specially designed cigarettes or 
tobacco sticks; or (b) a heated sealed chamber to aerosolize nicotine directly from tobacco leaf. 
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Framework Convention on Tobacco Control ("WHO FCTC") 3  held in 2016 
proposed to the Parties to apply regulatory measures either to prohibit or restrict 
the manufacture, importation, distribution, presentation, sale and use of electronic 
nicotine delivery systems or electronic non-nicotine delivery systems, as 
appropriate to their national laws and public health objectives.  In the eighth 
session held in October 2018, WHO proposed the same for HNB products.4 
 
4. In the light of the apparent health effect and hazards arising from the use of 
e-cigarettes, the wider long-term impact to students and youngsters and the 
recommendation of WHO, the Administration proposed in May 2015 to legislate 
for the prohibition of import, manufacture, sale, distribution, and advertising of 
e-cigarettes.  Subsequently, the Administration put forth a refined proposal in 
June 2018 to regulate e-cigarettes and other new smoking products in a way 
similar to conventional tobacco products 5 with an aim to prevent youth and 
non-smokers from picking up the smoking habit, and to remind smokers and 
ex-smokers that these new products are harmful ("the June 2018 proposal").  In 
October 2018, the Chief Executive announced in her 2018 Policy Address that, 
with the protection of public health as the prime consideration, the Administration 
would submit a legislative proposal in the 2018-2019 legislative session to ban the 
import, manufacture, sale, distribution and advertisement of e-cigarettes and other 
new smoking products. 
 
 
The Bill 
 
5. The Smoking (Public Health) (Amendment) Bill 2019 ("the Bill") was 
published in the Gazette on 15 February 2019 and received its First Reading at the 
Legislative Council ("LegCo") meeting of 20 February 2019.  The Bill seeks to 
amend the Ordinance, two items of its subsidiary legislation, and the Dutiable 
Commodities Ordinance to (a) prohibit the import, manufacture or sale and 

                    
3  WHO FCTC entered into force in 2005.  Parties are obliged to take a number of steps to 

reduce demand and supply for tobacco products.  China is one of the signatories to and has 
ratified WHO FCTC, the application of which has been extended to Hong Kong since 2006. 

4  See paragraph 9 of the Legislative Council Brief (File Ref.: FH CR 1/3231/19) issued by the 
Food and Health Bureau and the Department of Health on 13 February 2019. 

5  The proposed regulatory regime included: (a) prohibition of sale to minors; (b) prohibition 
of advertisement, promotion and sponsorship; (c) prohibition of sale unless in retail package 
bearing health warning; (d) prohibition of sale from vending machines; (e) a ban on use in 
NSAs; (f) relevant labelling requirements, including indication of the presence of tar and 
nicotine, and a ban on any claims or suggestions that were not backed by scientific evidence; 
(g) a ban on certain additives (such as vitamins) in e-cigarettes which might create an 
impression that such products have health benefits or present reduced health risks, and any 
promotion that suggested that the products might contain any appealing flavour; and 
(h) taxation on any tobacco component. 
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restrict the giving, possession or promotion of prescribed alternative smoking 
products ("ASPs"); (b) extend the current prohibitions on the use of cigarettes, 
cigars or pipes in specified places to the use of ASPs; (c) extend the current 
restrictions on tobacco advertising to the advertising of ASPs; and (d) make 
related, textual and consequential amendments, including the exclusion of ASPs 
from being dutiable commodities.  The key features of the Bill as explained by the 
Administration are set out in paragraphs 11 to 23 of the LegCo Brief (File Ref.: 
FH CR 1/3231/19) issued by the Food and Health Bureau and the Department of 
Health on 13 February 2019. 
 
 
The Bills Committee 
 
6. At the House Committee meeting on 1 March 2019, Members agreed to 
form a Bills Committee to study the Bill.  Hon KWOK Wai-keung and 
Hon Elizabeth QUAT have been elected as Chairman and Deputy Chairman of 
the Bills Committee respectively.  The membership list of the Bills Committee is 
in Appendix I. 
 
7. The Bills Committee has held nine meetings with the Administration 
between 18 March 2019 and 2 June 2020 to study the general merits and 
principles of the Bill.  It has also received oral representations from 133 
organizations and 140 individuals at three of these meetings and received over 
11 500 written submissions.  A list of organizations and individuals which/who 
have given oral representation to the Bills Committee is in Appendix II. 
 
8. The Chairman has regularly reviewed the progress of the scrutiny of the 
Bill during the above period.  In the 2019-2020 legislative session, while the 
original plan of the Chairman was for the Bills Committee to hold meetings once 
a month from December 2019 onwards, the meeting of the Bills Committee 
scheduled for January 2020 was cancelled due to a lack of quorum, and another 
two meetings scheduled for February and March 2020 were not held in the light of 
the coronavirus disease 2019 pandemic.  When the Bills Committee resumed 
meeting on 4 May 2020, some members raised concern on the scrutiny progress of 
the Bill.  Members noted that any legislative items which could not complete the 
scrutiny process would lapse upon the end of the current term of LegCo in 
accordance with section 9(4) of the Legislative Council Ordinance (Cap. 542).  
Given that it was assessed at the meeting that the Bills Committee might need to 
hold about 10 more meetings in order to complete the scrutiny work ("the 
proposed meeting target"), the Chairman has subsequently consulted members' 
views by way of circulation of papers on the way forward of the Bills 
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Committee.6  Having regard to members' return, the Chairman has instructed that 
the Bills Committee will discuss its way forward at the meeting on 2 June 2020.7 
 
9. Members present at the meeting on 2 June 2020 expressed divided views 
on the matter.  Some members including Mr Kenneth LEUNG, Dr KWOK Ka-ki, 
Dr Fernando CHEUNG, Dr Pierre CHAN,  Mr Kenneth LAU and Mr Jeremy 
TAM considered that the Bills Committee should endeavour to complete scrutiny 
of the Bill by holding more meetings in June 2020 as far as possible.  Some other 
members including Mr Tommy CHEUNG, Mr WONG Ting-kwong, Mr Frankie 
YICK, Mr CHAN Chi-chuen, Ms Alice MAK, Mr CHUNG Kwok-pan, Mr SHIU 
Ka-fai and Mr CHENG Chung-tai held the view that it was practically impossible 
that the scrutiny of the Bill could be completed in time before the prorogation of 
the sixth LegCo as the Bills Committee had yet started clause-by-clause 
examination of the Bill and some members had indicated that a number of 
amendments would be proposed to the Bill for consideration of the Bills 
Committee.  As there were divided views among members, the Chairman put to 
vote the question "That the Bills Committee should discontinue its scrutiny work 
on the Bill and report to the House Committee its decision to discontinue its 
work".  The question was supported by the Bills Committee, with eight members 
voted for, four members voted against and one member abstained from voting.  
Having regard to the foregoing, the Administration has indicated that it would 
take into account the discussions and concerns of the Bills Committee on the Bill 
and consider introducing legislative proposals on ASPs in the next LegCo term 
when the opportunity arises.  In the meantime, it would continue to step up public 
education on the harms of e-cigarettes and HNB products and enforcement 
actions in relation to these products under the existing legislative regime. 
 
 
 

                    
6  The Chairman has invited members to indicate their availability for nine proposed meeting 

dates in May and June 2020 by circulation of paper on 5 May 2020 in order to facilitate the 
Bills Committee to decide on the way forward for its scrutiny work.  A total of 27 members 
provided their returns.  According to the returns, there is a gap between the number of future 
meetings that the Bills Committee could hold and the proposed meeting target.  Having 
reviewed the situation, the Chairman has directed to seek members' views by way of 
circulation of paper on 12 May 2020 on the proposal that the Bills Committee would 
discontinue its scrutiny work on the Bill and report to the House Committee its decision to 
discontinue its work.  A total of 25 members responded to the invitation, with 11 members 
signifying agreement while 14 members signifying disagreement. 

7  According to paragraph 4.27 of the Handbook for Chairmen of Bills Committees, a matter 
considered by circulation of papers to members will be deemed to be approved by the Bills 
Committee, if a majority of the members of the Bills Committee have signified approval, 
and no member has signified disapproval or has requested that the matter should be 
discussed at a meeting. 
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Deliberations made by the Bills Committee 
 
10. The major discussions and concerns of the Bills Committee are 
summarized in the ensuing paragraphs to facilitate reference and follow-up by 
future LegCo when the Administration introduces the relevant legislative proposals. 
 
Prohibitions on the import, manufacture or sale, and the restrictions on the giving, 
possessing or promoting of ASPs  
 
11. The Bill proposes to add a new definition of ASP8 and a new Part 4AB 
(i.e. proposed new sections 15DA to 15DH) to the Ordinance to provide for the 
new regime on the prohibitions and restrictions of ASPs.  The proposed new 
section 15DA of the Ordinance provides for the prohibition of the import, 
manufacture, sale or offer for sale,9 and restriction, under certain circumstances, 
of the giving, possession or promotion ("full ban") of ASPs.    Referring to the 
June 2018 proposal whereby e-cigarettes, HNB products and herbal cigarettes 
were proposed to be regulated in a way similar to that for conventional cigarettes 
and tobacco products, members have enquired about the rationale for the change 
in the legislative direction for these products in a short period of time. 
 
12. The Administration has explained that overall, protecting public health is 
its prime consideration.  The June 2018 proposal was heavily criticized by the 
medical professions, education sector, parents and many members of the public.  
They were worried that allowing the sale of ASPs, even though with restrictions, 
would not be adequate to protect public health, and would bring about very 
negative impact and pose health risks on children and adolescents in particular.  
Meanwhile, there is increasing evidence that ASPs are definitely harmful to 
health and would bring about gateway effects.10  Overseas experience suggests 

                    
8  Under the proposed section 2 of, and Part 2 of the proposed new Schedule 7 to, the 

Ordinance, the following products would fall within the definition of ASP: (a) Category 1 
ASP refers to a device (other than a waterpipe) that is capable of generating an aerosol from 
a substance not being tobacco or a dangerous drug (as defined in section 2(1) of the 
Dangerous Drugs Ordinance (Cap. 134)) other than by means of lighting the substance 
directly and use for imitating the smoking of a cigarette, cigar or pipe ("conventional 
smoking"), its component or accessory, or that substance; (b) Category 2 ASP refers to a 
device (other than a waterpipe) that is capable of generating an aerosol from tobacco other 
than by means of lighting the tobacco directly and use for smoking, its component or 
accessory, or that tobacco; and (c) Category 3 ASP refers to specified plant material, not 
being tobacco or a dangerous drug, rolled up in any material in a form that is capable of 
immediate use for imitating conventional smoking. 

9  A sale of ASP with a view to exporting ASP would not be regarded as a sale of ASP under 
the proposed new section 15DA(2)(b) of the Ordinance. 

10  Some of the studies cited by the Administration are: 
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that prevalence of ASPs in places, where age restriction for selling these products 
has been imposed, may change very quickly and form an irreversible trend.  
Hence, the Administration must prevent the harm of new smoking products from 
taking root in the local market to avoid what has happened regarding the 
regulation of conventional tobacco products.  A full ban will make it difficult for 
potential consumers to get access to these products before they become widely 
popular, similar to what it has achieved with the ban of smokeless tobacco 
products under the Smokeless Tobacco Products (Prohibition) Regulations 
(Cap. 132BW).  In the Administration's view, any control short of a full ban may 
be construed as it formally endorsing these ASPs on the one hand, and on the 
other hand will undermine its ongoing efforts on tobacco control.  In addition, a 
regulatory approach requires a complex enforcement regime with a whole new 
set-up involving extra resources, the use of which the Administration does not 
consider well justified given the harms of ASPs. 
 
Proposed full ban on e-cigarettes 
 
13. Members in general raise no objection to the proposed full ban of 
e-cigarettes.  They note that there is conclusive evidence that most e-cigarette 
products contain and emit numerous potentially toxic substances that are harmful 
to health.  Studies have demonstrated that formaldehyde, an irritant 11  and 
cancer-causing chemical, could be formed during "vaporization" of e-liquids.12  
As at 5 November 2019, 2 051 lung injury cases (including 39 fatal cases) 
associated with the use of e-cigarette have been reported to the United States 
Centers for Disease Control and Prevention from 49 states, the District of 
Columbia, and one United States territory.13  In addition, e-cigarettes sold locally 
are mostly manufactured by small manufacturers with limited quality control to 
ensure quality and consumer safety. 
                                                             

(a) a study published in August 2018 showed no statistical difference between HNB product 
and conventional cigarette users for 23 of the 24 examined biomarkers of potential harm 
and thus rebutted the claim that HNB product has lower risks of harm in human use than 
conventional cigarettes; and 

(b) Canada has experienced a staggering increase in youth use of e-cigarettes since the 
legalization of nicotine-containing e-cigarettes as consumer products in May 2018.  A 
study found that while prior surveys up to and including 2017 had shown a continuing 
decline in youth smoking, the use of e-cigarettes among those aged 16-19 years old 
increased significantly from 8.4% in 2017 to 14.6% in 2018, and that cigarette smoking 
among 16-19 year-olds in the same period increased from 10.7% to 15.5%. 

These above studies are set out in the paper provided by the Administration in respect of its 
response to issues raised at the Bills Committee meeting on 25 June 2019 (LC Paper No. 
CB(2)283/19-20(02)).  

11  According to the Administration, inhalation of irritants may induce airway disorders such as 
asthma and other inflammatory lung diseases. 

12  See Annex B to the LegCo Brief issued by the Food and Health Bureau and the Department 
of Health on 13 February 2019. 

13  See paragraph 3 of LC Paper No. CB(2)283/19-20(02). 
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Proposed full ban on HNB products 
 
14. Some members including Ms Elizabeth QUAT, Dr KWOK Ka-ki, 
Dr Fernando CHEUNG, Mr IP Kin-yuen, Dr Pierre CHAN, Mr Kenneth LAU 
and Mr Jeremy TAM also support the imposition of a full ban on other new 
smoking products including HNB products so as to reduce the health and social 
costs associated with the use of tobacco products, and to prevent the taking root of 
these products in the local market which may in turn result in a rebound in 
smoking prevalence.  Ms Elizabeth QUAT is particularly concerned that an 
increased number of non-smoking females and youths have become HNB product 
users due to the design of and marketing strategies for these products.  Mr Jeremy 
TAM has remarked that some members of the public may be less aware of being 
exposed to the harmful second-hand aerosol of HNB products which produce no 
smoke or unpleasant smell.  Dr Fernando CHEUNG and Mr IP Kin-yuen have 
called for a full ban of conventional cigarettes and tobacco products in the long 
run for the sake of public health. 
 
15. However, some other members including Mr LEUNG Yiu-chung, 
Mr Tommy CHEUNG, Mr MA Fung-kwok, Mr CHAN Chi-chuen, Mr CHUNG 
Kwok-pan, Mr Jimmy NG, Mr SHIU Ka-fai, and Mr CHENG Chung-tai are of 
the view that a full ban should not be imposed on HNB products which, according 
to some local and international studies, have a lower level of harmful constituents 
than conventional cigarettes.14  Since conventional cigarettes and other tobacco 
products are not prohibited and restricted on equal footing under the Bill, they 

                    
14  Some of the studies cited by members are: 

(a) a conclusion of the United Kingdom Committees on Toxicity, Carcinogenicity and 
Mutagenicity of Chemicals in Food, Consumer Products and the Environment on the 
toxicological evaluation of HNB products which states that it is likely that there is a 
reduction in risk, though not to zero, to health for smokers who switch completely to 
HNB products as the exposure to compounds of concern in the aerosol is reduced 
compared to conventional cigarette smoke; 

(b) the Tobacco Products Scientific Advisory Committee under the Food and Drug 
Administration of the United States agrees by a vote of eight to one the claim of Philip 
Morris International that "scientific studies have shown that switching completely from 
cigarettes to the IQOS system significantly reduces your body's exposure to harmful or 
potentially harmful chemicals"; 

(c) the Government Laboratory's test results of seven samples of an HNB product as set out 
in a paper provided by the Administration for the Bills Committee (LC Paper No. 
CB(2)1175/18-19(03)) which demonstrate that the maximum level of nicotine and tar 
yields of HNB products, which stand at 0.2 and 5 mg/stick respectively, is far lower than 
that of conventional cigarettes which stand at 1.3 and 14 mg/stick respectively. 

The studies referred to by members in items (a) and (b) above (in English version only) can 
be respectively accessed at https://cot.food.gov.uk/sites/default/files/heat_not_burn_ 
tobacco_statement.pdf and https://www.fda.gov/media/111455/download. 

https://cot.food.gov.uk/sites/default/files/heat_not_burn_tobacco_statement.pdf
https://cot.food.gov.uk/sites/default/files/heat_not_burn_tobacco_statement.pdf
https://www.fda.gov/media/111455/download
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consider that adult smokers should not be deprived of the right to consume HNB 
products which, in their views, are less harmful.  This apart, many existing users 
of HNB products, which produce no ash, smoke or unpleasant smell, in general 
are reluctant to switch to conventional cigarettes.  They have pointed out that only 
a few places such as Macao, Singapore and Thailand have prohibited the sale of 
HNB products.  To strike a proper balance, they consider it more appropriate to 
introduce a regulatory regime to prohibit the sale of HNB products to persons 
under the age of 18 but allow adult smokers the option of switching to HNB 
products.  Mr SHIU Ka-fai has indicated his intention to propose a set of 
amendments to the Bill  to exclude HNB products from the definition of ASPs and 
subject these products to a regulatory regime similar to that of conventional 
tobacco products.  Dr Junius HO goes further to suggest that the Administration 
should introduce a register of smokers, whom would be the only group of persons 
being allowed to use conventional cigarettes and ASPs within a defined period of 
time, to keep smoking prevalence at the current level or below.  Mr MA 
Fung-kwok, Dr Helena WONG and Mr Jimmy NG suggest that a statutory limit 
could be set on the level of toxicants to be contained in HNB products. 
 
16. The Administration has advised that tobacco consumption is the single 
most important preventable risk factor responsible for main causes of death and 
many chronic diseases.  Many chemicals of HNB products do not have sufficient 
inhalation toxicity or genotoxicity or carcinogenicity data available, and as such it 
is difficult, if not impossible, to set statutory limits on the various chemicals in 
these products.  It has stressed that there is no safe level of exposure to tobacco 
smoke, and there is no safe tobacco product.  Even if HNB products emit less 
toxic substances than conventional tobacco products, they cannot be regarded as 
less harmful until it is so proven.  There is currently no evidence to suggest that 
reduced exposure to the toxic chemicals in tobacco smoke translates to reduced 
risk of disease or death in human.  Its advice is that members of the public, rather 
than using these products that are claimed to be less harmful, should quit smoking 
by using methods proven to be effective and safe, such as nicotine replacement 
therapy. While the risks associated with use of HNB products cannot be 
quantified due to gaps in the information available and uncertainties in the 
dose-response relationship of chemicals and potential adverse health outcomes, 
the legislative proposals are of a forward-looking nature to prevent the growth of 
a new generation of smokers in Hong Kong.  The aim of the Administration is to 
lower the smoking prevalence to 7.8% by 2025 and move toward the target of 
WHO to achieve the endgame for tobacco, for which a number of governments 
have adopted a target of smoking prevalence rate of 5%. 
 
17. Those members who are against the imposition of a full ban on HNB 
products do not subscribe to the Administration's explanations.  They consider 
that there is lack of conclusive evidence on the level of health risk associated with 
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HNB products to justify imposing a full ban on these products.  Some of these 
members have criticized that certain study findings provided by the Administration 
are taken out of context.  A case in point is the information paper provided by the 
Administration15 in relation to the statement of the United States Food and Drug 
Administration that authorizing the marketing of the IQOS "Tobacco Heating 
System" (i.e. a HNB product) for the US market is appropriate for the protection 
of public health.16  Holding the view that family, school and public education is 
the main factor in lowering youth smoking prevalence, they do not agree that the 
formal introduction of HNB products into the local market could lead to the 
emergence of a new generation of smokers and reverse Hong Kong's downward 
trend of smoking prevalence which recorded 10.0% in 2017. 
 
18. In response, the Administration has elaborated the reasons why it disagrees 
with the data of the United States Food and Drug Administration in support of the 
product review and explained that each place would take into account a basket of 
factors and its local situation in determining its tobacco control policies.  Some 
other members who have concerns over the proposed full ban on HNB products 
are of the view that the Administration has failed to provide comprehensive 
information, scientific evidence and local findings to facilitate the Bills 
Committee's consideration of the merits and demerits of the legislative proposal.  
There is a suggestion that a third party should be engaged to make an objective 
analysis of the findings of international studies and reports on HNB products.  
Mr KWOK Wai-keung has remarked that the Administration had dragged its feet 
in introducing legislative proposals since the policy direction of imposing a full 
ban on novel tobacco products was first proposed in 2015.  This has enabled 
e-cigarettes and HNB products to tap into the Hong Kong market and become 
popular.  In determining whether a full ban should be imposed on all ASPs, he 
considers it worthy to consider whether the society as a whole should cater for 
existing smokers' right of choice or contain the proliferation of use of novel and 
emerging tobacco products. 
 
Proposed full ban on other ASPs that may come on stream in future 
 
19. Mr CHAN Chi-chuen considers it unjustifiable to impose a full ban on all 
future non-conventional tobacco products as it is unknown at this point of time 
whether they may be proven in the future to be less harmful than conventional 
cigarettes and tobacco products.  Mr Kenneth LEUNG has enquired about the 
handling of possible emergence of a gas inhalation product which proved to have 
                    
15  See the Annex to LC Paper No. CB(2)283/19-20(02). 
16  The relevant press announcement of the United States Food and Drug Administration on 

30 April 2019 (in English version only) can be accessed at https://www.fda.gov/news-events/ 
press-announcements/fda-permits-sale-iqos-tobacco-heating-system-through-premarket-tobacc
o-product-application-pathway. 

https://www.fda.gov/news-events/press-announcements/fda-permits-sale-iqos-tobacco-heating-system-through-premarket-tobacco-product-application-pathway
https://www.fda.gov/news-events/press-announcements/fda-permits-sale-iqos-tobacco-heating-system-through-premarket-tobacco-product-application-pathway
https://www.fda.gov/news-events/press-announcements/fda-permits-sale-iqos-tobacco-heating-system-through-premarket-tobacco-product-application-pathway
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no harmful health effects and fall outside the definition of prescribed ASPs under 
the Bill.  The Administration has advised that it would continue to keep abreast of 
the development of new smoking products and make reference to the reports 
released by WHO and other places in this regard. 
 
Proposed exemptions 
 
20. The Bill provides for exemptions from the prohibition on importing ASPs 
in the case of persons in transit, articles in transit, air transhipment cargos, and the 
performance of relevant functions by Government Chemists.  Mr Frankie YICK 
has suggested that the Bill should also provide for exemption from the prohibition 
of importing any ASPs if the products are brought into Hong Kong and removed 
from the aircraft, vehicle or vessel concerned solely for the purpose of exporting 
them after repacking within Hong Kong. 
 
21. The Administration has advised that should the import of ASPs for the 
purpose of exporting them after repacking in Hong Kong be allowed, an elaborate 
enforcement regime would be required to monitor the whole supply chain, 
including registration and vigorous tracking of such goods to ensure that they are 
duly exported after repacking, instead of entering into the black market.  It takes 
the view that such relaxation would require disproportionate resources in 
enforcement and place unnecessary pressure on the overall enforcement regime.  
Hence, it does not agree with the suggestion. 
 
22. Mr WONG Ting-kwong and Mr SHIU Ka-fai consider that the proposed 
prohibition on the manufacture of ASP should not include the manufacture, which 
is solely for the purpose of export, of a component of, or accessory to, a device 
(other than a waterpipe) that is capable of generating an aerosol from tobacco 
other than by means of lighting the tobacco directly and use for smoking (such as 
a heating element or battery). 
 
23. The Administration has explained that the reason for including such parts 
and components in the proposed ban is to prevent the sale of parts and 
components that can be easily assembled for use by members of the public on 
their own while the sale of whole devices is prohibited.  On the other hand, in 
practice, it would not be feasible to ban everything that can be used as a part and 
component of ASP, which may also be capable of being used with appliances that 
are not ASPs.  It has taken a balanced view on the aim of the Bill, the actual 
enforcement situation and concerns of relevant stakeholders in proposing to 
include components of or accessories to ASPs that are "designed for use as" such 
components or accessories, as well as any substance or tobacco that is packaged 
as being suitable for use with an ASP device, in the proposed ban.  Its legislative 
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intent is not to ban components or accessories that are generally capable of being 
used with appliances that are not ASPs. 
 
24. The existing section 3(2A) of the Ordinance provides that a person is 
exempt from the prohibition of smoking or carrying a lighted cigarette, cigar or 
pipe in a no smoking area if the exemptions contained in Schedule 5 to the 
Ordinance apply (i.e. the exemption for live performance and the exemption for 
recording for film or television programme).  Mr MA Fung-kwok has expressed 
concern that the Bill does not propose to extend these exemptions to the smoking 
or carrying of an activated ASP in a no smoking area. 
 
25. The Administration has explained that the purpose of the Bill is to 
discourage the use of such products through prohibiting supply, by banning the 
import, manufacture, sale, distribution and promotion of the products as they are 
harmful to health and can bring about gateway and renormalization effects.  It 
would like to avoid the situation where the use of ASPs during a live performance 
and recording for film or television programme generates public interest in such 
products.  Moreover, there should no longer be any local supply of ASPs upon 
enactment of the Smoking (Public Health) (Amendment) Ordinance 2019 (if the 
Bill is passed) and therefore it considers it not necessary to extend the exemption 
under the existing section 3(2A) of the Ordinance to ASPs. 
 
Impacts of the legislative proposals on different industries 
 
26. Members including Mr YIU Si-wing, Ir Dr LO Wai-kwong and Mr SHIU 
Ka-fai are concerned that the legislative proposal to prohibit the bringing of ASPs 
into Hong Kong for their own use may cause inconvenience to those incoming 
travellers who would travel to other places (such as the Mainland and Macao) 
after their stay in Hong Kong and result in travellers contravening the law 
unintentionally.  This may deter travellers who plan to take multi-destination 
travel in the region from including Hong Kong in their itineraries.  Mr YIU 
Si-wing has suggested the Administration to allow non-frequent incoming 
travellers to bring in a certain number of ASPs for their own use. 
 
27. The Administration has advised that the new regime on the prohibitions 
and restrictions of prescribed ASPs has to be wide enough to avoid creating any 
loopholes.  If the Bill is passed, it would step up publicity to enhance travellers' 
awareness of the prohibition to import ASPs into Hong Kong.  In the early stage 
of implementation, it intends to adopt a lenient enforcement approach and 
facilities may be provided at boundary control points for voluntary disposal of 
these products. 
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28. Mr Frankie YICK has expressed concern that the legislative proposals 
would bring about an adverse impact on the local logistics industry as there is no 
exemption for ASPs that are brought into Hong Kong and removed from the 
aircraft, vehicle or vessel concerned solely for the purpose of exporting them after 
repackaging within Hong Kong.  Some members are concerned about the impact 
that may be brought about by the legislative proposals on licensed newspaper 
hawkers who seek to be allowed to sell ASPs under their licences in the future so 
as to provide other sources of income.  On the latter, the Administration has 
advised that it would examine how to improve the business operations of licensed 
newspaper hawkers. 
 
Illicit trade 
 
29. Members note that the use of prescribed ASPs would not be banned under 
the Bill otherwise than in a no smoking area or public transport carrier.  Some 
members including Mr LEUNG Yiu-chung, Mr MA Fung-kwok, Mr SHIU Ka-fai 
and Mr CHENG Chung-tai are concerned that solely cutting the local market 
supply of prescribed ASPs but not prohibiting the use of these products would 
give rise to illegal activities associated with the smuggling, distribution and sale 
of the relevant products after the proposed ban comes into effect.  Hence, the 
effectiveness of prohibiting, among others, the import and sale of ASPs to curb 
the demand for these products would be limited.  As informed by the 
Administration, it is noted that in respect of illicit HNB products, eight million 
and six million sticks were seized in 2018 and 2019 respectively. 
 
30. The Administration has advised that the use or possession of ASPs for 
self-use would not prohibited as it is not its intent to push ahead an excessively 
stringent regulation on individual's domestic life.  There is also difficulty to carry 
out enforcement action against the possession of ASPs, which could involve 
search of domestic premises or any individual.  That said, it is of note that the 
experience of regulating the sale of conventional cigarettes shows that illicit trade 
may take place whether a full ban or regulation with taxation exists.  Upon the 
passage of the Bill, the Customs and Excise Department ("C&ED") will further 
step up enforcement against smuggling of ASPs from countries of provenance 
and mount focused operations targeting ASPs from time to time.  C&ED will 
enhance co-operation as well as intelligence exchange with the Department of 
Health ("DH") and other overseas law enforcement agencies to fight against 
smuggling attempts.  In addition, DH will follow up and carry out investigation on 
every cases related to distribution and sale of ASPs, by collecting intelligence and 
arranging joint enforcement operations with the Police and C&ED against illegal 
activities. 
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Advice sought 
 
31. Members are invited to note the deliberations of the Bills Committee and 
its decision to discontinue its work. 
 
 
 
 
 
Council Business Division 2 
Legislative Council Secretariat 
2 July 2020 
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